F2302 


San  Francisco 

Law  Library 

436  CITY  HALL 


EXTRACT  FROM  RULES 


Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
Ac.""""  ^^"'  Library  for  use  within  the  City  and  County 
of  ban  1-rancisco,  for  the  periods  of  time  and  on  the  conditions  herein- 
alter  provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
County,  by  Municipal,  State  and  Federal  officers,  and  any  member  of 
the  State  Bar  in  good  standing  and  practicing  law  in  the  City  and 
L-ounty  of  han  Francisco.  Each  book  or  other  item  so  borrowed  shall 
be  returned  within  five  days  or  such  shorter  period  as  the  Librariao 
shall  require  for  books  of  special  character,  including  books  con- 
stantly  in  use,  or  of  unusual  value.  The  Librarian  may,  in  his  discre- 
tion, grant  such  renewals  and  extensions  of  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  unusual  cases  of  extenuating  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
Irom  the  Library  by  anyone  for  any  purpose  without  first  giving  writ- 
ten  receipt  m  such  form  as  shall  be  prescribed  and  furnished  for  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

U.J^f^J^A^/  *'°°^  "f  "'her  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  lor  a  sum  not  exceeding  treble  the  cost  of  replacement  o(  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 


\" 


Digitized  by  tlie  Internet  Arcliive 

in  2010  witli  funding  from 

Public. Resource. Org  and  Law.Gov 


http://www.archive.org/details/govuscourtsca9briefs2643 


No.  12548    '^-^^V? 

^niteb  States! 

Court  ot  ilppeate 

for  tt)e  ^intt)  Circuit. 


WOODWORKERS  TOOL  WORKS,  a  Cor- 
poration, 

Appellant, 
vs. 

WILLIAM  J.  BYRNE, 

Appellee. 


SUPPLEMENTAL 

tlTransicript  of  3^corb 


Appeal  from  the  United  States  District  Court, 

Southern  District  of  California, 

Central  Division. 


FILED 

Sep  2C  1950 

PAUL    P.   QbRltN.   CLtiRK 


Phillips  &  Von  Ofden  Co.,  870  Bronnon  Street,  Son  Froncisco,  Calif. 


No.  12548 

Court  of  Appeals! 

for  tfjc  ^intf)  Circuit. 


WOODWORKERS  TOOL  WORKS,  a  Cor- 
poration, 

Appellant, 
vs. 

WILLIAM  J.  BYRNE, 

Appellee. 


SUPPLEMENTAL 

^rans;cript  of  l^ecorb 


Appeal  from  the  United  States  District  Court, 

Southern  District  of  California, 

Central  Division. 


Phillips  &  Von  Orden  Co.,  870  Bronnon  Street,  Son  Froncisco,  Colif. 


497 

District  Court  of  the  United  States  for  the  Southern 
District  of  California,  Central  Division 

Civil  Action  File  No.  9134-Y 

WILLIAM  J.  BYRNE, 

Plaintiff, 
vs. 

WOODWORKERS  TOOL  WORKS,  a  Cor- 
poration, 

Defendant. 

SUMMONS 

To  the  above-named  Defendant : 

You  are  hereby  summoned  and  required  to  serve 
upon  John  W.  Olson,  plaintiff's  attorney,  whose 
address  is  639  South  Spring  Street,  Los  Angeles 
14,  California,  an  answer  to  the  complaint  which  is 
herewith  served  upon  you,  within  20  days  after 
service  of  this  summons  upon  you,  exclusive  of  the 
day  of  service.  If  you  fail  to  do  so,  judgment  by 
default  will  be  taken  against  you  for  the  relief  de- 
manded in  the  complaint. 

EDMUND  L.  SMITH, 

Clerk  of  Court. 

[Seal]  By  /s/  G.  A.  SAUNDERS, 
Deputy  Clerk. 

Date:  January  26,  1949. 


498  Woodworkers  Tool  Works 

Return  on  Service  of  Writ 

United  States  of  America, 
Southern  District  of  California — ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed Summons  and  Complaint  on  the  therein- 
named  Elmer  Preuer  as  agent  for  Woodworkers 
Supply  Company  by  handing  to  and  leaving  a  true 
and  correct  copy  thereof  with  Elmer  Preuer  per- 
sonally at  Los  Angeles,  Calif.,  in  said  District  on 
the  27th  day  of  Jan.,  1949. 

JAMES  J.  BOYLE, 
U.  S.  Marshal. 

By  /s/  EARLE  L.  BAUGHER, 
Deputy. 

[Endorsed] :    Filed  Feb.  2,  1949. 
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Los  Angeles,  California,  Monday,  Marcli  21,  1949 
10:00  A.M. 

Before :  Hon.  Leon  R.  Yankwich, 
Judge. 

Appearances : 

JOHN  W.  OLSON, 

Attorney  for  Plaintiff. 

TRIPP  &  CALLAWAY,  by 
ROBERT  E.  DUNNE, 

Attorneys  for  Defendant. 

TRANSCRIPT  OF  THE  HEARING  ON  MO- 
TION TO  DISMISS  ACTION  AND  QUASH 
RETURN  OF  SERVICE  OF  SUMMONS 

The  Court:  This  shows  a  service  on  Elmer 
Preuer,  as  agent  for  Woodworkers  Supply  Co. 

Mr.  Dunne:  Your  Honor,  the  service  was  made 
upon  Mr.  Preuer.  We  have  the  affidavit  of  Mr. 
Preuer  that  he  is  not  an  officer,  a  managing  or  gen- 
eral agent,  or  an  agent  authorized  by  appointment 
or  law  to  receive  process 

The  Court:  How  does  he  appear  to  be  doing 
business,  under  the  same  name? 

Mr.  Dunne:  There  was  a  different  name.  The 
parties  served  in  this  action  were  the  Woodworkers 
Supply  Company. 

The  Court:  The  action  is  for  personal  injuries 
caused  by  defective  machinery? 

Mr.  Dunne:    That  is  correct. 

The  Court:    I  will  hear  from  the  other  side. 

Mr.  Olson:     I  would  like  to  call  the  Court's  at- 
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tention  to  the  affidavit  of  the  defendant,  the  moving 
])arty.  There  is  no  evidence  of  the  fact  that  the 
Woodworkers  Tool  Works  was  not  doing  business 
within  the  state  and  the  Woodworkers  Supply  Com- 
pany was  not  their  agent  for  that  business.  I  sub- 
mit that  the  affidavits  speak  for  themselves. 

The  Court :  We  have  the  same  situation  in  music 
cases,  where  we  have  men  who  merely  solicit  music 
for  publication.  They  are  not  agents.  All  of  the 
billing  is  done  from  a  distance,  and  we  have  all 
held  that  they  are  not  doing  business.  I  have  a 
long  list  of  California  cases  dealing  with  this  prob- 
lem. The  last  case  is  West  Publishing  Company 
vs.  Superior  Court,  20  Cal.  2d,  720. 

Mr.  Olson:  In  this  case,  your  Honor,  our  in- 
vestigation and  the  affidavits  on  file  and  the  exhibits 
indicate  and  prove  that  the  Woodworkers  Supply 
Company  did  bill  them  and  the  Woodworkers  Sup- 
ply Company  made  all  the  collections.  There  are 
no  facts  here  submitted  by  the  moving  party  that 
they  are  not  doing  business  within  the  state,  and  it 
seems  to  me  it  is  their  burden  of  proof. 

The  Court:  The  Woodworkers  Tool  Com- 
pany is 


Mr.  Olson:    The  Illinois  Corporation. 

The  Court:  The  Selby  Company  is  the  plaintiff's 
employer  *? 

Mr.  Olson:    Correct,  your  Honor. 

The  Court:  This  case  is  governed  by  the  Cali- 
fornia law,  and  all  of  these  references  don't  help. 
The  only  case  that  is  helpful  is  the  case  I  have  in 
front  of  me,  the  West  Publishing  Company  v.  the 
Superior  Court. 
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Mr.  Olson:  I  submit  the  Woodworkers  Tool 
Works  shows  they  are  doing  business  here. 

The  Court:  I  am  inclined  to  think  that  their 
affidavit  is  merely  a  negative  in  view  of  your  posi- 
tive affidavit.  In  the  case  the  Thew  Shovel  Co. 
vs.  the  Superior  Court,  the  identical  situation  arose. 
They  were  distributors  although  most  of  the  con- 
tracts were  entered  into  with  the  manufacturer 
direct.  The  Court  held  that  they  were  doing  busi- 
ness. And  in  West  Publishing  Company  vs.  the 
Superior  Court  of  the  City  and  County  of  San 
Francisco,  the  Supreme  Court,  in  an  opinion  by 
Justice  Curtis,  went  very  carefully  into  the  matter, 
and  while  there  is  law  that  ordinary  solicitation 
might  not  constitute  doing  business,  nevertheless, 
a  continuance  of  doing  that  subjects  the  company 
to  jurisdiction.  It  is  a  very  elaborate  opinion,  con- 
curred in  by  all  the  justices  except  Justice  Traynor. 
You  are  merely  raising  the  point  of  jurisdiction; 
you  are  merely  asking  me  to  quash  the  service  if 
they  are  not  the  managing  agent. 

In  the  West  Publishing  Company  case  the  man 
was  an  agent.  The  question  w^as  whether  he  was 
doing  business  in  the  state.  Pursuant  to  a  separate 
contract  made  with  each,  the  exclusive  right  to  solicit 
orders  for  its  publications  in  California  is  granted  by 
petitioner  to  four  salesmen.  In  this  particular  case 
the  action  was  commenced  against  the  West  Pub- 
lishing Company,  and  personal  service  of  process 
was  made  upon  three  of  the  company's  salesmen 
operating  in  this  state  and  a  copy  of  the  complaint 
and  summons  was  sent  by  registered  mail  to  the 
companj^'s  home  office  in  St.  Paul,  Minnesota. 
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Mr.  5SS^:*  The  affidavit  has  established  Mr. 
Preiier  was  not  connected  with  the  company. 

The  Court:  That  is  a  denial.  I  have  to  take 
this  affidavit  in  conjunction  with  their  affidavit. 

Mr.  Olson:  The  affidavits  are  based  on  hearsay, 
and  are  conclusions.  I  feel  we  should  have  a  hearing 
on  the  matter.    This  is  entirely  on  affidavit. 

The  Court :  A  motion  to  quash  summons  is  heard 
only  by  affidavit  and  answered  by  affidavit.  You 
have  their  affidavit  and  you  have  your  affidavit, 
and  that  is  sufficient.  We  don't  hold  hearings  on 
these  matters.  The  motion  will  be  denied.  How 
many  days  do  you  want? 

Mr.  Dunne:     Twenty  days. 

[Endorsed] :    Filed  April  19,  1950. 


[Endorsed] :  No.  12548.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Woodworkers  Tool 
Works,  a  Corporation,  Appellant,  vs.  William  J. 
Byrne,  Appellee.  Supplemental  Transcript  of  Rec- 
ord. Appeal  from  the  United  States  District  Court 
for  the  Southern  District  of  California,  Central 
Division. 

Filed:  May  16,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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No.  9134- Y. 

IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Woodworkers  Tool  Works,  Inc.,  a  corporation, 

Appellant, 


vs. 

William  J.  Byrne, 


Appellee. 


APPELLANT'S  OPENING  BRIEF. 


Statement  of  Jurisdiction. 

1.  The  statutory  provisions  to  sustain  the  jurisdiction 
of  the  District  Court  are  U.  S.  Code,  Title  28,  Sec.  1332 
[formerly  the  Act  of  Mar.  3.  1875.  Chap.  137,  Sec.  1, 
18  Stat.  470.  as  amended;  28  U.  S.  C.  A.,  Sec.  41(1)] 
providing-  that  the  "district  court  shall  have  original  juris- 
diction of  all  civil  actions  where  the  matter  in  controversy 
exceeds  the  sum  or  value  of  $3,000  .  .  .  and  is  be- 
tween: (1)  citizens  of  different  states;     .     .     ." 

2.  The  existence  of  the  jurisdiction  is  shown  by  the 
following  allegations  in  paragraph  III  of  the  second 
amended  complaint:  "That  plaintiff  is  a  citizen  of  the 
State  of  California  and  defendant  is  a  corporation  incor- 
porated under  the  laws  of  the  State  of  Illinois.  The 
matter  in  controversy  exceeds,  exclusive  of  interest  and 


— 2— 

costs,  the  sum  of  Three  Thousand  ($3,000.00)  Dollars." 
[R.  22.] 

3.  The  statutory  provisions  to  sustain  the  jurisdiction 
of  the  Court  of  Appeals  are  U.  S.  Code.  Section  1291 
[formerly  the  Act  of  Mar.  3,  1891,  Chap.  517,  Sec.  6, 
26  Stat.  828,  as  amended;  28  U.  S.  C.  A.,  Sec.  225(a)] 
providing  that  the  "court  of  appeals  shall  have  jurisdic- 
tion of  appeals  from  all  final  decisions  of  the  district 
courts  of  the  United  States  .  .  .";  and  U.  S.  Code, 
Section  1294  [formerly  the  Act  of  Mar.  3,  1891,  supra; 
28  U.  S.  C.  A.,  Sec.  225(d)]  providing  that  "appeals 
from  reviewable  decisions  of  the  district  .  .  .  courts 
shall  be  taken  .  .  .  (1)  From  a  district  court  of 
the  United  States  to  the  court  of  appeals  for  the  circuit 
embracing  the  district;     .     .     ." 

Statement  of  the  Case. 

This  is  an  appeal  by  Woodworkers  Tool  Works,  Inc., 
an  Illinois  corporation,  and  the  defendant  below,  from 
an  amended  judgment  entered  after  a  jury  verdict. 

The  second  cause  of  action  of  the  second  amended  com- 
plaint for  personal  injuries  (the  first  cause  of  action  hav- 
ing been  dismissed  [  R.  35  ] ) ,  alleged  that  on  October  28, 
1948,  while  plaintiff,  an  employee  of  E.  George  Selby 
doing  business  as  Selby  Company,  was  engaged  in  cutting 
lumber  with  a  new  Champion  panel  raiser  head  he  was 
injured  when  the  said  panel  raiser  head  suddenly  broke 
from  structural  defects.  It  was  further  alleged  that  the 
said  panel  raiser  head  was  purchased  from  the  defendant 
on  October  23,  1948,  and  was  installed  for  use  in  cutting 
lumber  at  the  Selby  Company  plant  on  October  26.  1948; 
that  defendant  was  negligent  and  careless  in  the  manu- 


facture,  sale  and  delivery  to  plaintiff's  employer  of  a  struc- 
turally defective  panel  head  [R.  22-6]. 

The  answer  of  defendant  denied  the  negligence  alleged, 
denied  that  plaintiff's  employer  purchased  said  panel  raiser 
head  from  the  defendant  and  alleged  that  it  did  not  cast 
the  said  panel  raised  head  nor  any  part  thereof.  As  sepa- 
rate defenses  the  defendant  pleaded  contributory  negli- 
gence upon  the  part  of  plaintiff  and  unavoidable  accident 
[R.  27-31]. 

Prior  to  the  filing  of  the  second  amended  complaint 
plaintiff  had  filed  an  amended  complaint  [R.  2-5]  which 
was  served  on  one  E.  H.  Preuer  as  agent  of  Woodwork- 
ers Supply  Company  (not  a  party  to  this  action)  [R. 
498].  The  defendant  Woodworkers  Tool  Works,  Inc.,  a 
corporation,  then  moved  for  an  order  dismissing  the 
action  pursuant  to  Rule  12(b)  (2-4-5)  of  the  Federal 
Rules  of  Civil  Procedure  on  the  ground  that  the  Court 
lacked  jurisdiction  over  the  person  of  the  defendant  and 
for  insufficiency  of  process  and  of  the  service  thereof 
[R.  6-11].     Said  motion  was  denied  [R.  21]. 

Thereafter  plaintiff  filed  the  second  amended  complaint. 
No  further  service  of  summons  was  effected.  The  de- 
fendant then  moved  for  an  order  to  dismiss  the  first  count 
or  cause  of  action  [R.  32-4],  and  said  motion  was  granted 
[R.  34-6]. 

At  the  conclusion  of  plaintiff's  case  defendant  challenged 
the  sufficiency  of  the  evidence  by  a  motion  for  judgment 
of  nonsuit  on  the  grounds  that  there  was  no  evidence  that 
the  defendant  sold  the  device  to  plaintiff"'s  employer  and 
that  there  was  no  evidence  showing  a  causal  connection 
between  the  breaking  of  the  panel  raiser  head  and  the  in- 


jury  sustained  by  the  plaintifif,  said  motion  being  denied 
by  implication  [R.  226-7]. 

At  the  close  of  the  trial  the  defendant  moved  the  Court 
for  a  directed  verdict  on  the  grounds  that  no  negligence 
was  shown  on  the  part  of  the  defendant  and  that  there  was 
no  causal  connection  between  the  defect,  if  any,  of  the 
device  and  the  injuries  sustained  by  the  plaintiff  [R. 
425-6].  Reserving  ruling  on  the  motion  until  after  the 
verdict  [R.  428]  the  Court  subsequently  denied  the  motion. 

The  jury  returned  its  verdict  in  favor  of  the  plaintiff 
and  against  the  defendant  fixing  plaintift''s  special  damages 
at  Eight  Thousand  Dollars  and  fixing  plaintiff's  general 
damages  at  One  Thousand  Dollars  [R.  54].  Defendant 
then  moved  for  a  judgment  non  obstante  veredicto  or  in 
the  alternative  for  a  new  trial  upon  the  grounds  (1)  that 
the  verdict  was  contrary  to  law.  (2)  that  the  evidence  was 
insufficient  to  justify  the  verdict  and  (3)  that  the  Court 
erred  in  not  granting  the  motion  for  nonsuit  and  in  in- 
structing the  jury  on  the  doctrine  of  res  ipsa  loquitur 
[R.  56]      This  motion  was  likewise  denied. 

A  motion  was  made  by  plaintiff  to  amend  the  verdict 
to  fix  the  plaintiff's  special  damages  at  $1,000.00  and 
plaintiff's  general  damages  at  $8,000.00  [R.  62].  In 
support  of  the  motion  plaintiff  produced  an  affidavit  of 
George  F.  Caldwell,  foreman  of  the  jury,  to  the  effect 
that  an  error  was  made  in  filling  in  the  amounts  awarded 
[R.  64].  The  motion  was  granted  and  an  amended  judg- 
ment was  filed  fixing  the  special  damages  at  $1,000.00  and 
the  general  damages  at  $8,000.00  [R.  67]. 

The  facts  as  adduced  at  the  trial  reveal  that  on  October 
28.  1948.  the  plaintiff.  William  J.  Byrne,  was  employed 
by  the  Selby  Company,  manufacturers  of  sash  and  doors 
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[R.  78].  On  the  morning  of  October  28,  1948,  he  was 
engaged  in  operating  a  shaper  when  he  heard  a  faint  click 
[R.  142,  165].  He  then  dropped  below  the  table  top  and 
stopped  the  machine  [R.  142,  151,  154].  He  remained 
under  the  table  until  "things  had  stopped  dropping"  and 
then  got  up  and  first  looked  at  the  damaged  machine  and 
then  discovered  that  his  right  hand  and  Httle  finger  were 
cut  [R.  143].  He  was  then  taken  to  a  doctor  where  the 
hand  was  treated  [R.  146]. 

The  shaper  involved  had  attached  to  it  a  Champion 
panel  raiser  head  which  is  a  device  used  to  bevel  panels 
[R.  140].  It  is  the  contention  of  the  plaintiff  in  his 
complaint  that  the  said  panel  raiser  head,  revolving  at 
hundreds  of  revolutions  per  minute,  suddenly  broke  from 
structural  defects,  a  piece  of  which  struck  plaintiff  [R. 
23].  An  inspection  of  the  panel  raiser  head  revealed  that 
the  casting  was  broken  in  two  pieces  [R.  84],  however, 
plaintiff"  was  not  conscious  of  any  object  striking  him  [R. 
160]  and  he  did  not  know  what  cut  his  hand  [R.  171]. 

The  Champion  panel  raiser  head  in  question  was  manu- 
factured by  the  defendant  Woodworkers  Tool  Works,  Inc.. 
an  Illinois  corporation,  located  at  222  South  Jefferson 
Street,  Chicago,  Illinois  [R.  272]. 

One  Jerome  B.  Townsend,  a  salesman  for  the  Wood- 
workers Supply  Company  of  Los  Angeles,  California  [R. 
249],  a  retailer  of  woodworking  machinery  and  supplies 
[R.  251],  testified  that  he  took  the  order  from  Selby  Com- 
pany for  the  purchase  of  the  Champion  panel  raiser  head 
[R.  249].  He  related  that  he  showed  the  plant  super- 
intendent of  Selby  Company  a  catalogue  published  by  the 
Woodworkers  Tool  Works,  Inc.,  of  Chicago,  Illinois  [R. 
260],  and  that  Selby  Company  specified  that  it  was  the 


Champion  brand  of  panel  raiser  head  that  Selby  Company 
wanted  [R.  255].  The  Woodworkers  Supply  Company 
carried  no  panel  raiser  heads  in  stock  [R.  251]  but  sent 
an  order  to  the  Woodworkers  Tool  Works,  Inc.,  and  re- 
quested that  the  Champion  panel  raiser  head  be  shipped 
direct  to  Selby  Company  [R.  249].  It  was  further  tes- 
tified that  Woodworkers  Supply  Company  handles  hun- 
dreds of  products  other  than  those  manufactured  by 
Woodworkers  Tool  Works,  Inc.,  and  that  the  latter  corpo- 
ration owns  no  interest  in  nor  has  anything  to  do  with 
fixing  the  policy  of  Woodworkers  Supply  Company  [R. 
251].  Woodworkers  Tool  Works,  Inc.,  billed  Wood- 
workers Supply  Company  for  the  Champion  panel  raiser 
head  [R.  275]  and  the  latter  company  billed  Selby  Com- 
pany  [R.  266]. 

Selby  Company  received  the  Champion  panel  raiser 
head  on  October  25,  1948,  via  air  express  [R.  80]  and 
one  Michael  L.  Chirby,  with  the  aid  of  plaintiff,  installed 
it  on  a  Porter  double  spindle  shaper  [R.  109].  Plaintiff, 
who  had  no  previous  experience  with  this  particular  type 
of  panel  raiser  head  [R.  157]  first  operated  the  device  for 
approximately  one  hour  on  October  27,  1950  [R.  141],  and 
was  operating  it  on  the  morning  of  October  28,  1950.  when 
the  injury  to  his  hand  occurred  [R.  141].  The  plaintiff 
was  the  only  eyewitness  as  to  what  occurred. 

Plaintiff  testified  that  to  the  best  of  his  recollection 
he  owed  between  $350.00  and  $400.00  for  medical  bills 
[R.  202].  He  presented  medical  testimony  of  two  doc- 
tors who  had  treated  him  (R.  209.  228],  neither  of  which 
testified  to  the  amount  of  his  bill  for  services  or  as  to  the 
reasonableness  of  the  amount  claimed  to  be  owed  by 
plaintiff'. 
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Specification  of  Errors. 

I. 

The  trial  court  erred  in  denying  the  defendant's  motion 
to  dismiss  the  action  or  in  Heu  thereof,  to  quash  the  re- 
turn of  service  of  summons  on  the  following  grounds 
[R.  7]: 

(1)  That  the  defendant  is  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Illinois  and  was  not  and  is  not  subject  to 
service  of  process  within  the  Southern  District  of 
California. 

(2)  That  the  defendant  has  not  been  properly 
served  with  process  in  this  action,  all  of  which  more 
clearly  appears  in  the  affidavits  of  E.  H.  Preuer  and 
Robert  E.  Dunne  hereto  annexed  as  Exhibits  "A" 
and  "B"  respectively. 

Exhibit  A.     Affidavit  of  E.  H.  Preuer. 

"State  of  California, 
County  of  Eos  Angeles — ss. 

E.  H.  Preuer,  being  first  duly  sworn,  deposes  and 
says :  That  he  is  the  sole  owner  of  Woodworkers 
Supply  Company.  1222  Santa  Fe  Avenue.  Los  An- 
geles, California;  that  on  or  about  the  27th  day  of 
January,  1949,  he  was  served  with  a  copy  of  sum- 
mons and  complaint  in  the  above-entitled  action;  that 
he  is  not  an  officer,  a  managing  or  general  agent, 
or  an  agent  authorized  by  appointment  or  law  to  re- 
ceive service  of  process  for  and/or  on  behalf  of  Wood- 
workers Tool  Works,  a  corporation,  which  is  a  cor- 
poration organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Illinois. 

/s/  E.  H.  Preuer. 


Subscribed  and  sworn  to  before  me  this  25th  day 
of  Feb.  1949. 

/s/  Illegible, 
Notary  Public  in  and  for  said  County  and  State/' 

Exhibit  B.     Affidavit  of  Robert  E.  Dunne. 

"State  of  California, 
County  of  Los  angeles-ss. 

Robert  E.  Dunne,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  one  of  the  counsel  for  defend- 
ant. Woodworkers  Tool  Works,  a  corporation  organ- 
ized and  existing  under  and  by  virute  of  the  laws 
of  the  State  of  Illinois:  that  up  to  and  including  the 
date  of  this  affidavit  neither  said  defendant,  nor  any 
of  its  agents  or  employees,  have  been  served  with 
process  in  the  above-entitled  action;  that  said  defend- 
ant was  not  at  the  time  of  the  service  of  process 
upon  E.  H.  Preuer.  and  is  not  now,  doing  business 
in  the  State  of  California  so  as  to  render  it  amenable 
to  the  service  of  process  in  this  action. 

/s/  Robert  E.  Dunne. 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  Feb.  1949. 

/&/  Elizabeth   P.   Williams 
Notary  Public  in  and  for  said  County  and  State." 

II. 

The  trial  court  erred  in  denying  defendant's  motion  for 
a  judgment  of  nonsuit  on  the  following  grounds  [R.  219]  : 

(1)  That  there  has  been  no  evidence  introduced 
that  the  defendant  manufactured  the  item  in  ques- 
tion. 

(2)  There  has  been  no  evidence  that  the  defend- 
ant sold  the  device  to  plaintiff's  employer. 
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(3)  There  has  been  no  evidence  showing  a  causal 
connection  between  the  breaking  of  the  device  and 
the  injuries  sustained  by  the  plaintiff. 

III. 

The  trial  court  erred  in  charging  the  jury  as  follows: 
[R.  442-44,  463-64]  : 

"There  is  in  our  law  a  doctrine  applying  to  negli- 
gence cases  which  is  commonly  known  as  the  doctrine 
of  'res  ipsa  loquitur.'  Literally  translated  from  the 
Latin,  this  means,  'the  thing  speaks  for  itself.' 

"That  doctrine  means  that  if  a  subject  matter  is 
shown  by  the  evidence  to  have  been  manufactured 
and  supplied  for  a  particular  use,  and  an  injury  to 
some  person  results  from  such  usage,  which  would 
not  have  occurred  in  the  ordinary  course  of  things, 
if  ordinary  and  proper  care  had  been  used  in  its 
manufacture,  the  thing  or  subject  matter  speaks  for 
itself  and  the  law  raises  the  presumption  that  the 
manufacturer  did  not  use  ordinary  and  proper  care 
in  its  production.  The  burden  would  then  be  on  the 
manufacturer  to  substantially  prove  that  ordinary 
and  proper  care  was  used  in  the  manufacturing  and 
supplying  of  such  subject  matter. 

"However,  the  manufacturer  is  not  responsible  for 
defects  that  cannot  be  found  by  a  reasonable,  prac- 
ticable inspection." 

To   which    instruction   the    defendant   objected    on    the 
following  grounds  [R.  452]  : 

"Mr.  Callaway:  I  want  to  object  to  giving  of  the 
instructions  on  the  doctrine  of  res  ipsa  loquitur  on 
the  ground  that  the  courts  have  not  extended  that 
doctrine  to  the  case  of  the  manufacturer,  to  my 
knowledge,  except  in  the  beverage  cases.    Even  Mac- 


—10— 

Pherson  v.  Biiick  is  not  a  res  ipsa  loquitur  case.  I 
think  that  is  the  leading  case  on  which  all  these  cases 
are  bottomed." 

IV. 

The  trial  court  erred  in  denying  defendant's  motion 
for  a  directed  verdict  on  the  following  grounds  [R.  425]  : 

"Mr.  Callaway:  Yes.  At  this  time  the  defendant 
wishes  to  move  the  court  to  direct  a  verdict  in  favor 
of  the  defendant  on  the  grounds  that  no  negligence 
has  been  shown  in  connection  with  the  manufacture 
of  the  device  in  question,  and  that  there  is  no  cause 
or  connection  between  the  defect,  if  any,  of  the  device 
and  the  injuries  received  by  the  plaintiff." 

V. 
The  trial   court   erred   in   denying  defendant's   motion 
for  a  judgment  noii  obstante  veredicto,  or  in  the  alterna- 
tive for  a  new  trial,  on  the  following  grounds   [R.  56]  : 

(1)  The  verdict  was  contrary  to  law  in  that  the 
special  damages  awarded  to  plaintiff  were  in  excess 
of  those  pleaded  or  proven. 

(2)  The  evidence  was  insufficient  to  justify  the 
verdict  of  the  jury  in  that  there  was  no  evidence  of 
negligence  on  the  part  of  this  defendant. 

(3)  It  was  error  for  the  Court  to: 

(a)  Fail  to  grant  this  defendant's  motion  for  a 
judgment  of  nonsuit  at  the  close  of  plaintiff's  case; 

(b)  Instruct  the  jury  that  the  doctrine  of  res 
ipsa  loquitur  was  applicable. 

VI. 

The  trial  court  erred  in  permitting  the  foreman  of  the 
jury  to  impeach  the  verdict  of  the  jury  in  granting  appel- 
lee's motion  to  amend  the  verdict  [R.  62-68]. 
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Summary  of  Argument. 

The  Champion  panel  raiser  head,  a  woodworking  tool 
used  for  the  beveling  of  panels  and  the  breaking  of  which 
instrument  appellee  contends  injured  his  hand,  was  manu- 
factured by  the  appellant  Woodworkers  Tool  Works,  Inc., 
an  Illinois  corporation.  Appellant  has  no  offices  or  sales- 
men in  the  state  of  California  but  publishes  a  catalogue 
of  its  products,  a  copy  of  which  catalogue  the  Wood- 
workers Supply  Company  of  Los  Angeles,  and  independ- 
ent wholesaler,  owned  by  one  E.  H.  Preuer,  used.  Selby 
Company,  a  manufacturer  of  sash  and  doors  and  the  em- 
ployer of  appellee,  ordered  from  the  Woodworkers  Supply 
Company  of  Los  Angeles  such  a  Champion  panel  raiser 
head.  This  wholesaler  did  not  stock  the  product,  there- 
fore ordered  it  from  the  appellant  in  Chicago,  which  panel 
raiser  head,  for  the  purpose  of  expediency,  was  sent  di- 
rectly to  Selby  Company  pursuant  to  the  wholesaler's  in- 
structions. Appellant  billed  Woodworkers  Supply  Com- 
pany and  \\^oodworkers  Supply  Company  in  turn  billed 
Selby  Company.  Selby  Company  received  the  panel  raiser 
head  via  air  express  three  days  before  the  accident  during 
which  interval  it  was  handled  by  several  persons  includ- 
ing one  Michael  Chirby  who  installed  it. 

The  appellee  purportedly  injured  his  right  hand  while 
operating  a  woodworking  machine  known  as  a  shaper 
upon  which  the  Champion  panel  raiser  head  was  mounted. 
At  the  time  of  appellee's  injury  it  was  discovered  that 
the  casting  of  the  panel  raiser  head  was  broken  and  al- 
though appellee  did  not  know  what  actually  caused  his 
injury  (other  than  that  he  had  heard  a  faint  click  in  the 
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l)ancl  raiser  head,  let  loose  of  the  board  he  had  been 
feeding  into  the  machine  and  ducked  under  the  table),  he 
brought  this  action  against  the  appellant  for  the  negligent 
manufacture  of  the  said  panel  raiser  head. 

Appellant,  a  foreign  corporation  with  no  officers  or 
agents  in  California,  was  at  no  time  or  place  ever  served 
with  process  in  this  action.  Instead,  appellee  made  service 
upon  E.  H.  Preuer  as  agent  of  the  Woodworkers  Supply 
Company.  This  fact  was  brought  to  the  attention  of  the 
trial  court  on  a  motion  to  dismiss  the  action  and  quash 
the  return  of  service.  However,  for  some  unknown  reason 
the  Court  ignored  this  essential  point  and  denied  the 
motion. 

Appellee  testified  at  the  trial  that  his  medical  expenses 
totaled  between  $300.00  and  $400.00  and  presented  two 
doctors  who  treated  him.  However,  no  testimony  was 
presented  by  either  of  the  doctors  as  to  medical  expenses 
or  the  reasonableness  thereof.  At  the  close  of  the  trial 
the  jury  returned  a  verdict  in  favor  of  appellee  and  fixed 
the  special  damages  at  $8,000.00  and  the  general  damages 
at  $1,000.00.  Appellee  moved  the  Court  for  an  amended 
verdict  on  the  basis  of  an  affidavit  of  the  jury  foreman 
stating  that  the  amounts  awarded  were  $1,000.00  for 
special  damages  and  $8,000.00  for  general  damages.  The 
motion  was  granted  and  an  amended  judgment  was  en- 
tered accordingly. 

On  the  above  facts  it  is  urged  that :  ( 1 )  The  trial  court 
had  no  jurisdiction  over  this  action  for  the  reasons  that; 
(a)  the  appellant  was  never  served  with  process;  (b)  the] 
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appellant  was  not  amenable  to  process  within  the  state  of 
California;  and  (c)  that  neither  E.  H.  Preuer  nor  Wood- 
workers Supply  Company  were  the  authorized  agents  of 
appellant  to  receive  service  of  process.  (2)  The  evidence 
fails  to  disclose  any  negligence  on  the  part  of  appellant 
or  any  causal  connection  between  the  breaking  of  the  panel 
raiser  head  and  the  injury.  (3)  The  doctrine  of  7'es  ipsa 
loquitur  is  not  applicable  to  the  facts  of  this  case.  (4) 
No  evidence  having  been  presented  by  appellee  as  to  the 
reasonableness  of  his  medical  expense  the  jury  acted  con- 
trary to  law  in  awarding  appellee  special  damages.  (5) 
To  permit  the  foreman  of  the  jury  to  impeach  the  verdict 
was  prejudicial  error  of  the  Court. 


ARGUMENT. 

I. 
Appellant  Was  Never  Served  With  Summons  in  This 
Action  nor  Was  Appellant  Subject  to  Service  of 
Process  Within  the  Southern  District  of  Cali- 
fornia. Therefore,  the  Trial  Court  Erred  in 
Denying  the  Motion  to  Dismiss  the  Action  and 
Quash  the  Return  of  Summons. 

The  question  of  jurisdiction  must  be  decided  first  and 
where  it  clearly  appears  that  jurisdiction  is  wanting  the 
Court  should  so  find  and  proceed  no  further.  See  Fletcher 
V.  Gerlach,,  7  F.  R.  D.  616. 

1.      Appellant  Was  Never  Served  With   Process  in  This 
Action, 

The  summons  and  complaint  in  this  action  was  served 
on  one  Elmer  Preuer  as  agent  for  Woodworkers  Supply 
Company  [R.  498].  No  process  has  ever  been  served 
upon  \\'oodworkers  Tool  Works,  Inc..  the  appellant  here- 
in, nor  any  of  its  agents  or  employees  [R.  11.]  Nor  has 
any  person  purportedly  been  served  as  agent  of  Wood- 
workers Tool  \\'orks.  Inc. 

Woodworkers  Supply  Compan}-  of  Los  Angeles.  Cali- 
fornia, is  a  sole  proprietorship  owned  by  Elmer  Preuer 
[R.  265]  and  is  not  a  party  to  this  action.  Woodworkers 
Tool  \\'orks.  Inc..  the  appellant  herein,  is  an  Illinois  cor- 
poration, located  in  Chicago.  Illinois  [R.  272]. 

Though  both  business  firms  use  the  word  "Wood- 
workers" in  their  title  each  is  an  entirely  separate  entity. 
There  was  no  identity  of  interest  or  exercise  of  control 
of  one  over  the  other  [R.  266-67.  274.  284]. 

E.  H.  Preuer  is  not  employed  by.  nor  does  he  have  any 
ownership   interest   in   Woodworkers    Tool    Works,    Inc. 
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Likewise.  \\'oochvorkers  Tool  Works,  Inc.,  has  no  connec- 
tions with  Woodworkers  Supply  Company   [R.  274]. 

Therefore  it  is  self-evident  that  appellant  was  never 
served  with  suninions  in  this  action.  In  consequence,  the 
service  of  process  upon  E.  H.  Preuer  should  have  been 
rejected  as  invaUd  and  the  action  dismissed. 

Service  of  summons  and  complaint  upon  a  foreign  cor- 
poration must  be  made  by  delivering-  a  copy  of  the  sum- 
mons and  of  the  complaint  to  an  otilicer.  a  managing  or 
general  agciU,  or  to  any  other  agent  authorized  by  ap- 
pointment or  by  law  to  receive  service  of  process;  or  serv- 
ice must  be  made  in  the  manner  prescribed  by  a  statute 
of  the  United  States  or  in  the  manner  prescribed  by  the 
law  of  the  state  in  w^hich  the  service  is  made  for  the 
service  of  summons  or  other  like  process  upon  any  such 
defendant  in  an  action  brought  in  the  courts  of  general 
jurisdiction  of  that  state. 

Rule  4d  (3)   (7)  of  the  Fed.  Rules  of  Civil  Proc. 

Mas  z'.   Ozi'ciis-ini)iois  Glass  Co.,  34   Fed.   Supp. 
415; 

Cannon  v.  Time,  Inc.  ct  a!.,  115  F.  2d  423; 

Hcdrick  v.  Canadian  Pacific  Railway  Co.,  28  Fed. 
Supp.  257. 

2.     Appellant    Was    Not   and    Is    Not    Subject    to    Service    of 
Process  Within  the  Southern  District  of  California. 

Whether  appellant  Woodworkers  Tool  Works,  Inc., 
was  doing  business  within  the  state,  and  whether  the  per- 
son served  was  an  authorized  agent,  are  questions  vital 
to  the  jurisdiction  of  the  Court.  A  decision  of  the  Dis- 
trict Court  on  either  question,  if  duly  challenged,  is  sub- 
ject to  review   in   the  Appellate   Court;   and   the   review 
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extends  to  findings  of  fact  as  well  as  to  conclusions  of 
law. 

Herndon-Carter  Co.  v.  James  N.  Norris  &  Co., 
224  U.  S.  496,  32  S.  Ct.  550,  56  L.  Ed.  857; 

Wetmore  v.  Rymer,  169  U.  S.  115,  18  S.  Ct.  293, 
42  L.  Ed.  682. 

"A  foreign  corporation  is  amenable  to  process  to 
enforce  a  personal  liability,  in  the  absence  of  consent, 
only  if  it  is  doing  business  within  the  state  in  such 
manner  and  to  such  extent  as  to  warrant  the  infer- 
ence that  it  is  present  there.  And  even  if  it  is  doing 
business  within  the  state,  the  process  will  be  valid 
only  if  served  upon  some  authorized  agent." 

St.  Louis  Southwestern  R.  Co.  v.  Alexander,  227 
U.  S.  218,  226,  33  S.  Ct.  245,  57  L.  Ed.  486, 
488. 

Appellant  Woodworkers  Tool  Works,  Inc.,  located  at 
222  South  Jefferson  Street,  Chicago  6,  Illinois,  is  an  Illi- 
nois corporation  [R.  272].  It  has  no  place  of  business 
outside  of  Chicago,  Illinois.  It  has  no  salesmen  or  agents 
in  the  state  of  California  [R.  273].  There  is  no  one  in 
California  who  is  authorized  to  represent  appellant  nor 
has  Woodworkers  Supply  Company  or  E.  H.  Preuer 
ever  at  any  time  been  authorized  to  act  as  agent  of  appel- 
lant  [R.  274-5]. 

The  trial  court  having  completely  ignored  the  fact  that 
E.  H.  Preuer  had  been  served  as  agent  of  Woodworkers 
Supply  Company  [R.  499]  ruled  on  appellant's  motion 
under  the  obvious  misapprehension  that  E.  H.  Preuer  had 
been  served  as  agent  of  the  appellant.  Even  if  it  be 
assumed,  despite  the  foregoing  facts,  that  service  had 
been  made  upon   Preuer  as  agent  of  appellant  such  at- 
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tempted  service  would  have  been  made  upon  one  not  au- 
thorized to  act  as  appellant's  agent. 

The  deposition  of  William  Victor  Knourek,  vice  presi- 
dent in  charge  of  production  of  Woodworkers  Tool 
Works,  Inc.,  taken  in  Chicago  prior  to  the  trial,  was 
read  into  the  record  at  the  trial.  His  testimony  was  read 
by  Mr.  Callaway  and  the  questions  propounded  to  Mr. 
Knourek  were  read  by  Mr.  Lopardo.  We  quote  there- 
from  [R.  273-75]: 

"Mr.  Lopardo:  Do  you  have  any  salesmen  in  the 
state  of  California? 

Mr.  Callaway:     No  sir,  we  do  not. 

Mr.  Lopardo :  And  do  you  have  any  place  of  busi- 
ness in  the  state  of  California? 

Mr.  Callaway :    We  do  not. 

Mr.  Lopardo :  Do  you  have  any  agents  in  the  state 
of  California? 

Mr.  Callaway :     We  do  not. 

Mr.  Lopardo:  Is  there  anyone  in  California  who 
is  authorized  to  represent  your  company  in  a  busi- 
ness way? 

Mr.  Callaway:     There  is  not. 

Mr.  Lopardo:  The  Woodworkers  Supply  Com- 
pany, do  they  have  any  connection  with  your  com- 
pany? 

Mr.  Callaway:     They  do  not. 

Mr.  Lopardo:  And  have  they  at  any  time  been 
authorized  to  act  as  your  agent? 

Mr.  Callaway :     No  sir. 

Mr.  Lopardo:  Now,  Mr.  E.  H.  Preuer  of  that 
company,  is  he  employed  by  your  company? 

Mr.  Callaway :     No  sir. 

Mr.  Lopardo:  Then,  the  only  dealings  that  you 
have  had  with  the  Woodworkers  Supply  Company  is 
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that  you  have  sold  them  some  raiser  heads;  is  that 
correct? 

Mr.  Callaway :  Panel  raiser  heads,  and  other  tools 
we  manufacture. 

Mr.  Lopardo:  Those  sales,  were  they  made  here 
in  Chicago,  or  elsewhere? 

Mr.  Callaway:  The  orders  were  mailed  in  to  us 
from  out  of  state. 

Mr.  Lopardo:  And  then  you  delivered  the  mer- 
chandise to  whatever  carrier  they  designated,  is  that 
correct? 

Mr.  Callaway:     That  is  right. 

Mr.  Lopardo:     The  panel  raiser  head  in  question, 
that  was  delivered  to  air  freight,  is  that  correct? 
Mr.  Callaway:     That  is  right. 
Mr.  Lopardo:     And  you  received  an  order  from 
Woodworkers    Supply    Company    requesting   you    to 
sell  them  two  panel  raiser  heads,  is  that  correct? 
Mr.   Callaway:     That's   right. 
Mr.  Lopardo:     And  you  delivered  them  pursuant 
to  their  directions  to  air  freight  for  delivery? 

Mr.  Callaway:  I  believe  we  only  shipped  one  air 
freight;  the  other  one  was  regular  express,  if  there 
were  two. 

Mr.  Lopardo:  And  then  you  billed  them  for  these 
two  items,  did  you  not? 
Mr.  Callaway :    We  did. 

Mr.  Lopardo :    They  were  not  acting  as  your  agents 
or  servants  in  making  a  sale? 
Mr.  Callaway:     They  were  not. 
Mr.  Lopardo:     And  the  transaction  between  you 
and  the  Woodworkers  Supply  Company  was  merely 
that  of  vendor  and  vendee,  of  seller  and  purchaser? 
Mr.  Callaway:     That  is  right." 
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We   quote    from   the   testimony   of    Elmer    H.    Preuer 
[R.  265-67]  : 

"Q.  Mr.  Preuer,  your  business  or  occupation? 
A.     Machinery  supply  business. 

Q.  What  firm  or  style  do  you  do  business  under? 
A.  Operating  under  the  name  of  Woodworkers  Sup- 
ply Company,  individual  ownership. 

Q.  Partnership  or  sole  proprietor?  A.  Indi- 
vidual ownership. 

Q.     Who  owns  it?     A.     I  do. 

Q.  How  long  have  you  been  in  business?  A. 
Since  1928. 

Q.     1928?     A.     Yes. 

The  Court:  He  is  from  the  concern,  or  the  local 
concern  ? 

Mr.  Callaway:  Local  concern. 

The  Court:     All  right.     Go  ahead. 

Q.  (By  Mr.  Callaway):  What  relationship  do 
you  have  with  the  Woodworkers  Tool  Works  in 
Chicago  ? 

Mr.  Olson :  To  which  I  object.  It  is  incompetent, 
irrelevant  and  immaterial. 

The  Court:     Overruled. 

The  Witness :  We  buy  and  sell  machinery  and  sup- 
plies, and  in  our  course  of  business  there  are  certain 
items  that  are  manufactured  by  the  Woodworkers 
Tool  Works  which  we  sell  on  a  commission  basis. 

Q.  (By  Mr.  Callaway):  By  that  do  you  mean 
you  pay  them  a  certain  price?  A.  They  bill  us  and 
we,  in  turn,  bill  the  customer. 

O.  Tliey  bill  you  the  wholesale  price  and  you  bill 
the  customer  the  retail  price?  A.  They  would  bill 
us,  if  an  item  were  $75.00  they  would  bill  us  $75.00 
less  10  per  cent. 
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Q.  Do  they  have  any  financial  interest  in  the 
concern?     A.     Our  company? 

Q.     Yes.     A.     None  whatsoever. 

Q.     Have  they  ever  had?     A.     No,  sir. 

0.  Do  you  represent  any  other  people  who  made 
woodcutting  or  working  machinery?  A.  A  hun- 
dred accounts. 

Q.  Beg  pardon?  A.  About  a  hundred  ac- 
counts. 

Q.  A  hundred  manufacturers?  A.  That  is 
right. 

Q.  Did  your  concern  sell  a  panel  raiser  head  to 
the  Selby  Company?     A.     Yes,  sir. 

Q.  Did  you  bill  the  Selby  Company  for  that?  A. 
Yes,  sir. 

O.  Did,  in  turn,  the  Woodworkers  Tool  Works 
bill  you  for  it?     A.     Yes,  sir. 

Q.  Did  they  give  you  any  instructions  as  to  how 
you  should  operate  your  business  or  sell  that  prou- 
uct?     A.     No,  sir. 

Q.  In  other  words,  the  relationship  is  solely  buy- 
ing from  them  at  wholesale  and  selling  at  retail?  A. 
That  is  correct. 

Q.  It  is  not  unusual,  is  it,  Mr.  Preuer,  where  you 
place  an  order  for  some  manufacturer,  where  you 
don't  carry  the  item  in  stock,  to  have  them  ship  direct 
to  the  buyer?     A.     That  is  often  done. 

Q.  It  was  done  in  this  case?  A.  Especially 
where  the  customer  is  in  a  hurry  and  requests  it  to 
come  air  express. 

Mr.  Callaway :  That  is  all." 
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If  the  trial  court's  ruling  that  proper  service  was 
effected  is  to  be  upheld  it  would  be  just  as  ridiculous  if 
a  person  were  to  go  to  a  local  department  store  and  enter 
a  subscription  to  a  popular  national  magazine  such  as 
Time  or  Newsweek  and  then  sue  the  magazine  by  serving 
the  department  store. 

The  affidavit  of  William  R.  Walker  [R.  15]  even  if 
given  full  credence  does  not  justify  the  lower  Court's  rul- 
ing. The  mere  possession  of  the  catalogue  of  a  manufac- 
turer certainly  is  not  sufficient  to  constitute  one  an  agent 
for  the  purpose  of  the  service  of  process,  and  certainly  a 
representation  by  a  salesman  of  an  independent  whole- 
saler that  he  represented  the  Woodworkers  Tool  Works, 
Inc.  would  be  but  a  self-serving  conclusion  at  best.  The 
affidavit  of  Ray  Taylor  [R.  11,  12,  13]  is  certainly  of  no 
aid,  based  again  on  conclusions  and  hearsay,  and  even  if 
taken  at  its  full  value  would  not  have  the  effect  of  con- 
stituting Mr.  Preuer  as  owner  of  the  Woodworkers  Sup- 
ply Company,  an  agent  of  the  appellant,  for  the  purpose 
of  effecting  valid  service  of  process  upon  appellant.  Aside 
from  these  two  affidavits  there  is  nothing  in  the  record 
which  even  tends  to  support  appellee's  contention  that  the 
jurisdiction  of  the  District  Court  was  properly  invoked. 

Upon  the  foregoing  facts  it  is  submitted  that  (1) 
appellant  was  never  served  with  process  in  this  action; 
(2)  appellant  is  not  doing  business  in  California  in  any 
manner  as  to  make  it  subject  to  service  of  process;  (3) 
neither  Preuer  nor  the  Woodworkers  Supply  Company 
is  or  was  an  authorized  agent  of  Woodworkers  Tool 
Works,  Inc. 
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ir. 

Appellee  Failed  to  Produce  Any  Evidence  of  Negli- 
gence or  of  Causal  Connection  Upon  Appellant's 
Part.  Therefore,  the  Trial  Court  Erred  in  Deny- 
ing the  Motions  for  Nonsuit,  Directed  Verdict 
and  Judgment  Non  Obstante  Veredicto. 

1.        The  Evidence  Fails  to  Establish  Any  Negligence  on  the 
Part  of  the  Appellant. 

"In  this  state,  negligence  is  not  presumed  from  the 
mere  fact  of  injury." 

Depons  v.  Ariss,  182  Cal.  485,  488,  188  Pac.  797. 

It  is  fundamental  that,  before  recovery  may  be  had  by 
a  plaintiff,  it  must  be  established  that  the  defendant  was 
negligent.  The  mere  fact  that  an  accident  has  occurred 
does  not  of  itself  result  in  any  inference  of  negligence  as 
against  a  defendant. 

Hubbert  v.  Aztec  Breiviug  Co.,  26  Cal.  App.  2d 
664,  688,  80  P.  2d  185 ; 

Miller  v.  Cranston,  41  Cal.  App.  2d  470,  107  P. 
2d  963. 

The  evidence  is  uncontradicted  and  appellant  conclusively 
proved  that  it  made  between  five  and  seven  inspections 
of  the  Champion  panel  raiser  head  before  it  was  shipped 
[R.  302,  337-358].  Not  one  scintilla  of  evidence  was  in- 
troduced by  plaintiff  to  show  or  tend  to  show  that  the  ap- 
pellant had  the  duty  to  do  anything  more  than  the  inspec- 
tions thus  made.  That  these  inspections  on  the  part  of 
appellant  constituted  reasonable  inspection  of  an  ordinar- 
ily prudent  manufacturer  was  in  nowise  contradicted  by 
appellee.  Though  appellee  did  introduce  evidence  of  vari- 
ous tests  [R.  192,  194]  none  of  them  was  shown  to  be  a 
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feasible  or  reasonable  test  and,  in  fact,  Mr.  Cheney,  the 
appellee's  own  expert,  positively  testified  that  the  only 
reasonable  tests  or  inspections  in  this  type  of  case  were 
visual  inspection  and  X-ray  [R.  194].  It  was  at  this  point 
that  the  Court  informed  the  jury  that  the  X-ray  test  was 
so  expensive  that  it  was  not  reasonable  in  the  premises 
[R.  193]. 

While  the  appellant  may  have  had  a  duty  to  make  an 
inspection  of  the  panel  raiser  head  it  is  not  responsible 
for  defects  that  cannot  be  found  by  a  reasonable,  practica- 
ble inspection.  (Honea  v.  City  Dairy,  Inc.,  22  Cal.  2d 
614,  618,  140  P.  2d  369;  Shewardv.  Virtue, 20  Cal.  2d  410, 
414,  126  P.  2d  345;  O'Rourke  v.  Day  &  Night  Water 
Heater  Co.,  31  Cal.  App.  2d  364,  369,  88  P.  2d  191; 
Smith  V.  Peerless  Glass  Co.,  259  N.  Y.  292,  181  N.  E. 
576.)  In  the  instant  case  there  is  no  evidence  that  a 
feasible  means  of  discovering  the  defect  or  flaw  was  avail- 
able to  this  appellant.  Here  no  negligence  on  the  part 
of  appellant  was  shown  nor  can  any  be  implied  from  the 
circumstances  of  the  accident. 

We  quote  from  the  case  of  Honea  v.  City  Dairy,  Inc., 
supra,  excerpts  peculiarly  applicable  to  the  facts  of  the 
instant  case  and  which  we  deem  determinative: 

"In  the  Bruckel  case  the  court  said  (102  N.  Y.  S. 
398)  :  'There  is  no  proof  that  inspection  or  examina- 
tion of  the  bottle  would  have  made  its  defect  known  to 
the  most  careful  vendor  or  even  to  an  expert  in  his 
employ.  It  does  not  appear  that  either  one  or  the 
other  could  have  ascertained  the  defect  by  any  test 
short  of  those  made  by  the  expert  witness  of  the 
plaintiff.  If  the  fact  were  otherwise,  it  was  the  duty 
of  the  plaintiff  to  give  evidence  thereof;  and  in  the 
absence  of  all  evidence  the  jury  cannot  grope  in  specu- 
lation for  a  test  or  assume  that  there  was  one.' 


"The  limit  of  its  duty  was  to  provide  against  de- 
fects discernible  upon  reasonable  inspection  and  to 
handle  the  bottles  with  reasonable  care.  There  is  not 
anything  to  shoiv  it  failed  of  duty  in  these  respects. 
We  cannot  conjecture  that  it  may  have  done  so.  The 
mere  happening  of  the  accident  did  not  establish  negli- 
gence, and  that  only  was  shown.  The  proof  offered 
by  plaintiff  clearly  failed  to  support  the  burden  im- 
posed upon  him.  As  was  said  by  the  learned  court 
below:  'Under  the  evidence  the  only  reasonable  in- 
ference that  can  be  deduced  is  that  the  accident  was 
due  to  a  latent  unsuspected  defect.  McSorley  v.  Kate, 
53  Pa.  Super.  243.'  " 

2.  The  Evidence  Fails  to  Establish  Any  Causal  Connection 
Between  the  Breaking  of  the  Panel  Raiser  Head  and  the 
Injury   Sustained  by  Appellee. 

Appellee  testified  that  he  was  running  a  panel  through 
the  raiser  head  when  he  heard  a  faint  click  [R.  142,  165]  ; 
that  he  then  dropped  below  the  table  top  and  stopped 
the  machine  by  putting  his  left  foot  on  the  emergency 
brake  [R.  142,  151-2,  154];  that  he  stayed  underneath 
the  table  until  things  stopped  dropping  and  then  he  got  up 
and  looked  around  [R.  143]  ;  he  first  looked  at  the  machine 
and  then  he  looked  at  himself  and  observed  that  his  hand 
and  little  finger  were  cut  [R.  143]  ;  that  one  to  one  and 
a  half  minutes  elapsed  between  the  time  he  heard  the 
faint  click  and  observed  his  injury  [R.  165]. 

Appellee  was  not  conscious  of  any  object  striking  him 
[R.  160]  and,  as  a  matter  of  fact  he  does  not  know  what 
cut  his  hand   [R.  171]. 

Thus,  one  must  resort  to  conjecture  or  surmise  to  de- 
termine the  cause  of  appellee's  injury.     This  is  borne  out 
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hy the  following'  testimony  of  appellee,  who  was  the  only 
eyewitness  to  the  incident  in  question.     At  page  142  of 
the  transcript  of  record: 

"Q.  Now,  what  time,  to  the  best  of  your  knowl- 
edge, did  this  accident  occur?  A.  About  8:35  in 
the   morning. 

O.  Did  you  have  any  warning  that  it  was  going 
to  occur?     A.     I  heard  a  faint  click. 

O.  While  you  were  working  with  this  wood  you 
heard  a  faint  click?     A.     Yes. 

O.  What,  if  anything,  did  you  do  when  you  heard 
that  click?     A.     I  went  below  the  table  top. 

O.  You  dropped  below  the  table  top  when  you 
heard  the  click?     A.     Yes,  sir. 

O.  Calling  your  attention  again  to  Plaintiff's  Ex- 
hibit 3,  the  front  page,  you  say  that  is  the  relative 
position  you  were  standing  in  at  the  time  of  the 
accident?     A.     Yes,  sir. 

Q.  In  other  words,  when  you  dropped  then  you 
would  be  just  where  this  man  would  be  if  he  fell 
down?     A.     Yes,  sir. 

O.  Do  you  know,  of  your  own  personal  knowl- 
edge, how  fast  that  shaper  was  going  at  the  time 
of  the  accident?  A.  It  was  supposed  to  be  around 
7200  r.p.m.'s,  revolutions  per  minute. 

O.  You  can  assume  it  was  going  7200  revolu- 
tions per  minute  when  the  accident  happened?  A. 
Yes. 

Q.  As  I  get  it  now  you  heard  a  sharp  click  and 
you  dropped  to  the  ground?     A.     Yes. 

O.  You  dropped  to  the  ground  when  that  hap- 
pened?    A.      Yes. 

O.  Then  what  happened  after  the  place  had 
quieted  down?     A.     I  got  up  and  looked  around,  to 
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see  if  anybody  was  around,  or  anything.  That  per- 
haps somebody  would  have  been  hit  by  whatever 
flew  apart. 

O.  Then  what  did  you  do?  A.  Then  I  started 
to  look  at  the  machine,  to  see  what  happened. 

O.  Did  you  find  you  were  injured  yourself  in 
any  way?  A.  I  took  a  quick  look  at  the  machine 
and  then  I  figured  I  had  better  look  at  myself. 

Q.     Did  you  finally  look  at  yourself?     A.     Yes. 

Q.  What  did  you  observe  when  you  looked  at 
yourself?  A.  That  my  hand  was  cut  across  the 
palm,  and  my  little  finger  was  just  barely  on." 

Then,  at  page  154: 

"O.  Mr.  Byrne,  what  struck  this  particular  arm 
that  was  broken  ofif?     A.     That  I  do  not  know. 

Q.  I  take  it,  of  course,  that  at  the  speed  at  which 
this  top  member  was  traveling  that  you  couldn't  de- 
termine whether  the  arm  was  broken  before  the 
slipping  took  place  on  the  shaft  or  afterward?  A. 
No,  sir." 

And,  at  page  160: 

"Q.  Now,  you  were  not  conscious  of  any  object 
striking  you,  were  you?     A.     No,  sir. 

Q.  The  first  thing  you  knew  was  that  after  an 
elapse  of  two  or  three  minutes  you  looked  down  and 
saw  your  hand  was  bleeding,  isn't  that  true?  A. 
Yes,  sir." 

And,  at  page  164: 

"Q.  (By  Mr.  Olson)  :  Do  you  know  what  struck 
the  arm? 
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The  Court;  I  would  like  to  find  out  from  you 
yourself,  Mr.  Byrne. 

The  Witness :     I  do  not  know,  your  Honor. 

The  Court :     You  do  not  know  ? 

The  Witness:     No. 

O.  (By  Mr.  Olson)  :  Do  you  know  whether 
anything  struck  the  arm?     A.     No,  sir. 

The  Court :  As  a  matter  of  fact,  you  were  not 
conscious  of  the  injury  to  your  hand  until  you  began 
raising  yourself  up? 

The  Witness :     That  is  right. 

The  Court :  For  all  you  know,  you  may  have  cut 
your  hand  on  something  under  the  table? 

The  Witness :  There  was  nothing  under  the  table, 
your  Honor,  that  could  have  cut  me. 

The  Court:  Was  there  any  blood  around?  Did 
you  observe  whether  there  was  any  blood  around  the 
cutter  that  would  indicate  you  were  cut  while  you 
were  operating  on  top  of  the  table? 

The  Witness:  No,  there  wasn't  any  blood  or  any- 
thing to  indicate  it  before  the  machine  broke. 

The  Court:  When  did  you  first  see  the  blood, 
right  after  you  got  up,  and  was  it  on  the  floor? 

The  Witness:  After  I  got  up  there  was  blood  on 
the  floor. 

The  Court :  Was  there  a  trickle  of  blood  from  the 
table  on  which  you  were  operating  the  machine  to  the 
place  where  you  stooped? 

The  Witness :  In  the  excitement  I  couldn't  tell 
you,  your  Honor. 
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The  Court:  I  do  not  blame  you.  You  were  hurt 
pretty  badly.  We  are  just  trying  to  find  out  what 
you  do  remember. 

The  Witness:  As  soon  as  I  hit  the  floor,  and  I 
waited,  when  I  got  up,  why — 

The  Court:  Can  you  give  us  an  idea  of  the  lapse 
of  time  between  the  time  you  were  hurt,  when  you 
heard  the — what  did  you  call  it,  a  noise? 

The  Witness:     A  click,  a  sort  of  a  click. 

The  Court:  — you  heard  the  click  and  the  time 
you  felt  any  sensation  of  injury  to  your  hand  or 
numbness?  I  asked  you  a  question  before  and  you 
said  something  about  your  hand  feeling  numb. 

The  Witness:  Yes,  it  was.  In  other  words,  it 
was  more  or  less  paralyzed.  I  moved  my  left  hand 
before  the  right. 

The  Court:  Give  me  first  the  lapse  of  time,  if 
you  can  tell. 

The  Witness:  Approximately,  maybe  a  minute,  a 
minute  and  a  half. 

The  Court:  That  feeling  came  to  you  as  you 
were  already  stooped,  or  did  it  come  before? 

The  Witness :     The  numbness  ? 

The  Court:     Yes. 

The  Witness:  I  didn't  notice  it  until  I  got  up  on 
my  feet. 

The  Court:  You  were  not  aware  of  any  sensa- 
tion of  pain  or  numbness  before  you  had  actually 
stooped  under  the  table? 
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The  Witness:  No,  sir.  There  was  quite  a  bit  of 
noise,  and  so  forth. 

The  Court:     I  understand  that. 

The  Witness :  I  may  have  felt  it.  In  my  opinion 
I  don't  beHeve  I  did. 

The  Court :     You  do  not  remember. 

The  Witness:     No. 

The  Court:     You  do  not  remember  the  feeling? 

The  Witness:     No. 

The  Court :  So  you  are  sure,  however,  that  it  was 
not  simultaneous?  There  was  a  lapse  of  time  be- 
tween your  hearing  the  click  and  your  feeling  any 
sensation  of  having  numbness  or  hurting  in  your 
hand?  That  feeling  was  after  you  had  already 
stooped  down,  is  that  correct? 

The  Witness:  Yes,  sir.  When  something  that 
fast  hits  you,  you  don't — 

The  Court:  On  direct  examination  you  said  some- 
thing about  that  fact  that  the  reason  you  ducked, 
as  it  were,  was  sort  of  instinctive,  that  you  were  try- 
ing to  avoid  things  flying  in  all  directions?  Is  that 
what  you  said? 

The  Witness :     Yes. 

The  Court:  Do  you  remember  anything  actually 
flying  in  all  directions  before  you  stooped  or  was  it 
that  you  just  did  it  instinctively,  unconsciously? 

The  Witness :  I  remember  as  my  head  got  below 
the  tabletop  things  flying  across  my  head  and  coming 
down. 
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The  Court:  Before  you  ducked  or  stooped  down 
you  do  not  remember  seeing  anything? 

The  Witness :     No,  sir. 

The  Court:  I  will  put  it  this  way:  Did  anything 
else  accompany  this  click  that  you  heard,  such  as 
scattering  of  things? 

The  Witness:  Not  until  after  I  was  under  the 
table. 

The  Court :  Do  you  remember  what  portion  of 
your  hands  were  on  the  board? 

The  Witness :     Yes,  your  Honor. 

The  Court:     That  is,  when  you  heard  the  click? 

The  Witness:  I  was  running  the  board  through 
the  shaper  in  this  manner  (indicating),  and  I  heard 
the  click  and  I  just  went  down.  This  hand  was  the 
last  to  go  down  because  it  was  the  furthest  away 
(indicating)." 

Proof,  such  as  the  foregoing,  which  leaves  it  doubtful 
whether  an  injury  was  the  result  of  one  of  several  causes 
is  insufficient.  The  question  of  causal  connection  should 
not  be  left  to  the  guess,  conjecture  or  surmise  of  the  jury. 

Sail  Joaquin  Grocer\  Co.  v.  Trewhitt,  80  Cal.  App. 
371,  252  Pac.  332. 

Applying  this  rule  to  the  evidence  reviewed  it  is  readily 
apparent  that  such  evidence  presented  no  basis  for  the 
conclusion  of  the  jury  other  than  mere  speculation. 

McKellar  v.  PeMergast,  68  Cal.  App.  2d  485,  489, 
156  P.  2d  950. 
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III. 

The  Trial  Court's  Charge  to  the  Jury  of  the  Doctrine 

of  Res  Ipsa  Loquitur  Was  Prejudicially  Erroneous. 

1.  On  the  Facts  Presented  in  This  Case  the  Plaintiff  Was 
Not  Entitled  to  an  Instruction  on  the  Doctrine  of  Res 
Ipsa  Loquitur. 

The  doctrine  of  res  ipsa  loquitur  does  not  apply  unless 
the  basic  requisites  of  exclusive  control  and  probability  of 
negligence  are  proved  by  plaintiff. 

Gerhart  v.  Southern  Cal.  Gas  Co.,  56  Cal.  App.  2d 
425,  431,  132  P.  2d  874; 

Laganso  v.  San  Joaquin  L.  &  P.  Corp.,  32  Cal. 
App.  2d  678,  695,  90  P.  2d  825; 

Honea  v.  City  Dairy,  Inc.,  supra. 

Appellant  relinquished  control  of  the  Champion  panel 
raiser  head  on  October  23,  1948,  in  Chicago,  Illinois,  when 
it  was  shipped  air  express  to  the  Selby  Company  in  Bur- 
bank,  California  [R.  290].  On  October  25,  1948,  it  was 
received  by  Selby  Company  [R.  80]  and  then  handed  to 
one  Michael  L.  Chirby  [R.  105],  an  employee  of  the  Gen- 
eral Panel  Corporation,  the  latter  being  the  landlord  of 
Selby  Company  [R.  82].  Chirby  removed  the  panel  raiser 
head  from  its  container  and  he  and  two  or  three  other 
men  inspected  the  device  [R.  106].  Later.  Chirby  and  the 
plaintiff  installed  the  panel  raiser  head  on  a  Porter  shaper 
[R.  109,  111].  The  device  was  in  use  on  the  day  prior 
to  the  accident  [R.  141]  and  was  in  use  on  the  morning 
of  the  accident.  Thus,  five  days  had  intervened  between 
the  time  that  the  panel  raiser  head  had  left  the  control  of 
the  defendant  and  the  injur)^  Anything  that  transpired 
during  that  interval  was  certainly  beyond  the  exclusive 
control  of  defendant. 
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Under  the  facts  shown  in  the  instant  case  the  conditions 
warranting  application  of  the  doctrine  have  not  been 
satisfied. 

2.  The  Courts  Have  Not  Extended  the  Doctrine  o£  Res 
Ipsa  Loquitur  to  Manufacturers  of  Instrumentalities  Such 
as  the  Panel  Raiser  Head  Herein  Involved  Where  the 
Instrumentality  Has  Passed  Out  of  the  Possession  and 
Control  of  the  Defendant  and  Is  Exposed  to  Tampering 
and  Adjustments  by  Others. 

If  this  were  not  true  it  would  defeat  the  true  reason 
for  the  rule,  namely,  that  the  circumstances  surrounding 
the  causing  of  the  accident  were  such  that  the  injured 
party  is  not  in  a  position  to  know  what  specific  conduct 
was  the  cause,  whereas  the  one  in  charge  of  the  instru- 
mentality may  reasonably  be  expected  to  know,  and  be  able 
to  explain,  the  precise  cause  of  the  accident.  The  reasons 
are  numerous  as  to  why  the  doctrine  should  not  be  ap- 
plicable to  the  case  at  bar.  The  undisputed  testimony  is 
that  the  instrumentality  had  been  shipped  by  the  appellant, 
received  by  appellee's  employer,  inspected  by  two  or  more 
of  appellee's  fellow  employees,  installed  by  them  on  the 
shaper,  and  used  for  a  part  of  two  separate  days.  How 
then  can  it  be  said  that  the  appellant  is  in  the  better  posi- 
tion to  explain  the  cause  of  the  accident  ?  How  then  should 
the  appellant  be  reasonably  expected  to  know  and  be  able  to 
explain  the  "precise  cause  of  the  accident?"  If  such  were 
the  rule  it  would  be  tantamount  to  making  the  liability 
of  the  manufacturer  absolute,  regardless  of  what  might 
have  happened  between  the  time  that  the  instrumentality 
left  its  possession  and  the  occurrence  of  the  accident  to 
cause  the  instrumentality  to  break  or  fail.  It  will  be  re- 
membered that  this  was  a  new  piece  of  mechanism  in  both 


design  and  character  in-so-far  as  the  appellee  and  his  fel- 
low employees  were  concerned.  Appellant  would  not  be  in 
a  position  to  know  whether  it  was  properly  installed  or 
properly  used.  The  physical  evidence  would  tend  to  indi- 
cate that  the  proper  space  between  the  two  blades  had 
been  distorted  after  the  accident.  This  could  have  been 
caused  by  a  blow  against  one  of  the  blades  while  in  rapid 
revolution,  it  could  be  caused  by  the  wood  that  was  being 
cut  not  being  held  in  proper  position,  or  numerous  other 
ways  which  the  appellant  is  in  no  position  to  explain  and 
by  no  strength  of  the  imagination  liable  for. 

It  is  peculiar  to  this  brief-writer  that  if  the  appellee's 
hand  was  cut  by  a  piece  of  the  mechanism  flying  off,  it 
would  not  have  resulted  in  considerable  bruising  around  the 
cut  area.  Whereas  Dr.  Detwiler  testified  that  the  wound 
had  a  macerated  appearance,  which  he  explains  means 
"chewed  up"  [R.  236],  that  it  could  have  been  caused  by 
a  piece  of  wood  striking  the  hand  [R.  241],  which  could, 
of  course  (coupled  with  the  fact  that  the  plaintiff'  did  not 
know  he  was  injured  for  a  minute  or  two),  indicate  that  he 
actually  brought  his  hands  too  close  to  the  cutting  edges, 
which  caused  him  to  turn  loose  of  the  piece  of  wood  he  was 
cutting,  thereby  breaking  one  of  the  arms  and  blades  off  of 
the  machine.  The  X-rays  show  a  very  clearly  defined  frac- 
ture line  [R.  244],  and  that  the  injury  could  have  been 
easily  caused  by  coming  in  contact  with  the  raiser  head 
when  in  motion  [R.  245].  It  has  been  said  aptly  that 
this  special  doctrine  applies  only  under  special  circum- 
stances, namely,  (1)  the  instrumentality  by  which  the 
injury  to  plaintiff  was  approximately  caused  was  in  the 
possession  and  under  the  exclusive  control  of  the  defend- 
ant at  the  time  the  cause  of  injury  was  set  in  motion,  it 
appearing  on  the  face  of  the  event  that  injury  was  caused 
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by  some  act  or  omission  incident  to  defendant's  manage- 
ment; (2)  that  the  accident  was  one  of  such  a  nature 
as  does  not  happen  in  the  ordinary  course  of  things,  if 
those  who  have  control  of  the  instrumentaHty  used  ordi- 
nary care;  (3)  the  fact  that  the  circumstances  surrounding 
the  causing  of  the  accident  were  such  that  the  plaintiff  is 
not  in  a  position  to  know  what  specific  conduct  was  the 
cause,  whereas  the  one  in  charge  of  the  instrumentaHty 
may  reasonably  be  expected  to  know,  and  be  able  to  ex- 
plain, the  precise  cause  of  the  accident. 

It  is  only  when  all  these  conditions  are  found  to  have 
existed  the  inference  of  negligence  to  which  they  give  birth 
will  support  a  verdict  for  the  plaintiff'  in  absence  of  a 
showing  by  the  defendant  that  offsets  the  inference.  The 
foregoing  is  taken  almost  verbatim  from  the  California 
Jury  Instructions  206C  published  by  West  Publishing  Com- 
pany and  compiled  by  a  committee  appointed  to  the  task 
by  the  presiding  judge  of  the  Superior  Court,  of  the  Los 
Angeles  Bar  Association,  and  the  Lawyers'  Bar  of  Los 
Angeles  County,  consisting  of  eminent  trial  jurists  and 
eminent  practitioners  at  this  bar.  That  the  facts  in  this 
case  fail  to  meet  any  of  the  prerequisites  of  the  doctrine 
seems  readily  apparent.  To  further  extend  the  applica- 
tion of  the  doctrine  seems  unjustifiable  and  placing  a  bur- 
den upon  one  party  to  a  damage  case  without  any  sensible 
reason  behind  it. 

It  is  submitted  that  the  decision  of  Escola  v.  Coca  Cola 
Bottling  Co.,  24  Cal.  2d  453,  150  P.  2d  436,  drastically 
extended  the  prevailing  rule  in  California  as  to  the  appli- 
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cation  of  the  doctrine  of  res  ipsa  loquitur.  In  that  case 
the  plaintiff  suffered  injuries  when  a  bottle  of  Coca  Cola 
exploded  and  the  court  held  that  the  doctrine  was  ap- 
plicable. However,  it  cannot  be  too  strongly  urged  that 
the  decision  was  intended  to  apply  only  in  cases  involving 
containers  of  carbonated  beverages.  As  stated  on  page 
457  of  the  Escola  case,  "Many  jurisdictions  have  applied 
the  doctrine  in  cases  involving  exploding  bottles  of  car- 
bonated beverages." 

IV. 
The  Verdict  of  the  Jury  Was  Contrary  to  Law  in  That 
the  Special  Damages  Av^^arded  to  Plaintiff  Were 
Neither  Pleaded  or  Proven. 

1.       The  Jury  Completely  Disregarded  the  Law  Relating  to 
Special  Damages  as  Given  to  Them  by  the  Court. 

"Special  damages  are  those  that  are  the  natural,  but 
not  the  necessary,  result  of  the  act  complained,  and 
not  being  implied  by  law,  they  must  be  particularly 
pleaded  and  proven:"  Morris  v.  Allen,  17  Cal.  App. 
684,  688;  121  Pac.  690;  Moore  v.  Fredericks,  24  Cal. 
App.  536;  141  Pac.  1049;  Skaggs  v.  Wiley,  108  Cal. 
App.  429,  434;  292  Pac.  132. 

Plaintiff's  complaint  prayed  for  "medical  expenses  when 
the  total  has  been  ascertained"  [R.  26].  At  no  time  did 
plaintiff  amend  his  complaint  to  insert  therein  any  particu- 
lar amount  of  medical  expenses  claimed  by  him  [R.  151]. 

At  the  close  of  the  trial  the  court  instructed  the  jury 
that  special  damages  is  the  subject  of  direct  proof  and  is 
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to  be  determined  by  the  jury  on  the  evidence  before  them 
[R.  447].  The  court  further  instructed  the  jury  that 
such  damages  must  be  of  a  reasonable  vak:e  [R.  448]. 

A  review  of  the  reporter's  transcript  reveals  that  the 
record  is  absolutely  devoid  of  any  testimony  or  other 
proof  relative  to  the  reasonable  value  of  medical  services. 
Plaintiff  put  two  of  the  three  doctors  who  had  treated  him 
on  the  stand  and  neither  doctor  gave  one  iota  of  testi- 
mony as  to  his  fees  nor  as  to  the  reasonableness  of  any 
fees  for  medical  services  rendered.  Nowhere  in  the  testi- 
mony of  Dr.  Howard  F.  Detwiler  [R.  228-246]  nor  of 
Dr.  Ross  Sutherland  [R.  209-217]  is  there  any  evidence  of 
the  cost  of  their  services  for  the  care  and  treatment  of 
plaintiff. 

It  is  well  established  law  in  California  that  in  proving 
special  damages  based  upon  medical  services  required,  the 
proper  measure  of  damages  is  the  reasonable  value  of 
such  services.  Even  the  mere  introduction  of  medical  bills, 
without  proof  of  the  reasonableness  of  the  charge  for  the 
services  rendered  or  that  said  bills  have  been  paid,  is  not 
sufficient  evidence  to  support  a  finding  of  special  damage. 

Latky  V.  Wolfe,  85  Cal.  App.  332,  259  Pac.  470. 

It  is  therefore  submitted  that  in  a  complete  and  utter 
disregard  of  the  instructions  of  the  court  and  despite  the 
obvious  fact  that  there  was  presented  not  one  iota  of 
proof  as  to  the  reasonableness  of  the  medical  services  the 
jury  arbitrarily  returned  a  verdict  for  special  damages. 
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V. 
It  Was  Grave  Prejudicial  Error  for  the  Trial  Court  to 
Permit  the  Foreman  of  the  Jury  to  Impeach  the 
Verdict  of  the  Jury. 

In  support  of  the  plaintiff's  motion  to  amend  the  ver- 
dict he  attached  thereto  the  affidavit  of  George  F.  Cald- 
well, Foreman  of  the  Jury,  which  in  substance  stated  that 
an  error  was  made  in  tilling  in  the  amount  awarded  as 
special  damages  and  the  amount  awarded  as  general  dam- 
ages  [R.  63-4]. 

The  general  principle  is  well  stated  at  page  607  in  De 
Gartno  v.  Luther  T.  Mayor,  Inc.,  4  Cal.  App.  2d  604,  41 
P.  2d  366: 

"Upon  well  grounded  considerations  of  public  pol- 
icy jurors  are  legally  disabled  to  impeach  their  ver- 
dict by  any  means,  whether  it  be  by  affidavit  or  by 
testimony  or  by  extra-judicial  statements."     See: 

People  V.  Reid,  195  Cal.  249,  261,  232  Pac.  457; 

Walter  v.  Ayvazian,  134  Cal.  App.  360,  25  P.  2d 
526. 

Similarly,  in  Federal  Courts,  the  jurors  may  not  impeach 
their  own  verdict. 

McDonald  v.  Plcss,  238  U.  S.  264,  59  L.  Ed.  1300, 
35  S.  Ct.  783. 

On  February  21,  1950,  the  jury  rendered  the  following 
verdict  [R.  52]  : 

"We,  the  Jury  in  the  above-entitled  cause,  find  in 
favor  of  the  plaintitT,  William  J.  Byrne,  and  against 
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the  defendant,  Woodworkers  Tool  Works,  a  corpora- 
tion; and  fix  plaintiff's  special  damages  at  Eight 
Thousand  Dollars,  and  fix  plaintiff's  general  damages 
at  One  Thousand  Dollars." 

On  order  of  the  court,  the  jury  was  polled  and  each 
member  thereof  stated  that  the  verdict  as  presented  and 
read  was  his  verdict  [R.  53].     (Italics  ours.) 

Despite  the  fact  that  each  of  the  eleven  other  jurors, 
as  well  as  the  foreman,  personally  stated  to  the  court 
that  the  verdict  was  correct  as  presented  and  read,  the 
one  lone  affidavit  of  the  foreman,  which  had  been  signed 
and  sworn  to  on  March  9,  1950,  sixtcoi  days  after  the 
verdict  was  rendered,  was  permitted  to  impeach  the  verdict 
of  the  twelve  jurors.     (Italics  ours.) 

Conclusion. 

The  foregoing  discussion  of  the  matters  preceding  the 
trial  and  of  the  evidence  adduced  at  the  trial  shows : 

1.  That  defendant  was  never  served  with  process  in 
this  action  and  consequently  the  court  had  no  jurisdiction 
of  defendant. 

2.  That  plaintiff  presented  no  proof  of  negligence  on 
the  part  of  defendant  nor  did  he  establish  any  causal  con- 
nection between  the  breaking  of  the  device  and  the  injury 
sustained  by  plaintiff". 

3.  That  the  doctrine  of  res  ipsa  loquitur  was  not  ap- 
plicable in  this  case. 
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4.  That  the  jury  acted  contrary  to  law  in  awarding 
special  damages. 

5.  That  the  foreman  of  the  jury  acted  contrary  to  law 
in  impeaching  the  verdict  of  the  jury. 

It  is,  therefore,  urged  that  the  trial  court  erred  in  de- 
nying defendant's  (1)  motion  to  dismiss,  (2)  motion  for 
non-suit.  (3)  motion  for  directed  verdict  and  (4)  motion 
for  judgment  noii  obstante  veredicto. 

For  the  reasons  stated  herein  it  is  respectfully  submitted 
that  the  judgment  must  be  reversed. 

Tripp  &  Callaway, 
By  HuLEN  Callaway, 
Attorneys  for  Appellant. 
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No.  9134-Y 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Woodworkers  Tool  Works,  Inc.,  a  corporation, 

Appellant, 


vs. 
William  J.  Byrne, 


Appellee. 


APPELLEE'S  BRIEF. 


Statement  of  Jurisdiction. 

L  The  statutory  provisions  to  sustain  the  jurisdiction 
of  the  District  Court  and  of  the  Court  of  Appeals 
are  set  forth  in  Appellant's  Opening  Brief  (pp.  1  and 
2,  pars.  1  and  3). 

2,  The  existence  of  jurisdiction  is  shown  by  the  allega- 
tions of  the  second  amended  complaint  in  paragraph 
three  thereof,  as  set  forth  in  Appellant's  Opening 
Brief  (pp.  1  and  2,  par.  2)   [R.  22]. 

Statement  of  Facts. 

This  is  an  appeal  from  the  judgment  entered  pursuant 
to  the  verdict  of  the  jury  in  favor  of  plaintiff  and  respond- 
ent William  J.  Byrne,  and  against  the  defendant  and  ap- 
pellant, Woodworkers  Tool  Works,  Inc.,  an  Illinois  cor- 
poration. 
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The  defendant  Woodworkers  Tool  Works,  Inc.,  a  cor- 
poration, moved  for  an  order  dismissing  the  action  pur- 
suant to  Rule  12(b)  (2-4-5)  of  the  Federal  Rules  of  Civil 
Procedure  on  the  ground  that  the  court  lacked  jurisdic- 
tion over  the  person  of  the  defendant  and  for  insufficiency 
of  process  and  of  the  service  thereof  [R.  6-11].  This 
motion,  after  full  hearing  and  after  consideration  of  affi- 
davits and  authorities  presented  by  both  defendant  and 
plaintiff,  was  denied  by  the  trial  court  [R.  6-21].  There- 
after (pursuant  to  stipulation  between  counsel  for  plaintiff, 
William  J.  Byrne,  and  defendant  Woodworkers  Tool 
Works,  Inc.,  a  corporation)  a  second  amended  complaint 
was  filed,  a  copy  of  which  was  duly  delivered  to  counsel 
for  defendant. 

Defendant  then  moved  for  an  order  to  dismiss  the  first 
count  or  cause  of  action  of  the  second  amended  complaint 
[R.  32-34].  Said  motion  was  granted  [R.  34-36].  De- 
fendant then  filed  its  answer  and  went  to  trial  of  the  case 
on  the  second  cause  of  action.  At  the  close  of  plaintiff's 
case  defendant  moved  for  a  non-suit  which  motion  was 
denied. 

At  the  close  of  the  trial  and  after  all  evidence  had  been 
presented  by  plaintiff  and  defendant,  the  defendant  moved 
the  court  for  a  directed  verdict  which  the  court  denied  after 
the  jury  had  brought  in  a  verdict  for  plaintiff  [R.  425- 
429].  Defendants  then  moved  for  a  judgment  non  obstante 
veredicto  or  in  the  alternative  of  a  new  trial,  which,  after 
full  hearing,  was  denied. 

Plaintiff's  motion  to  correct  the  verdict  was  granted 
and  a  corrected  judgment  was  filed  [R.  62-68]. 

The  second  cause  of  action  of  the  second  amended  com- 
plaint for  personal  injuries  alleged  that  plaintiff  is  a  citi- 
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zen  of  the  State  of  California  and  that  defendant  is  and 
was  at  all  times  mentioned  a  corporation,  duly  organized 
and  existing  by  virtue  of  the  laws  of  the  state  of  Illinois, 
engaged  in  manufacturing  machine  tools  and  in  the  busi- 
ness of  selling  machine  tools  in  the  State  of  California; 
that  the  matter  in  controversy  exceeds,  exclusive  of  inter- 
est and  costs,  the  sum  of  three  thousand  ($3000.00)  dol- 
lars; that  at  all  times  mentioned  plaintiff  was  regularly 
employed  by  E.  George  Selby,  doing  business  as  Selby 
Company:  that  the  new  Champion  panel  raiserhead  was 
designed,  manufactured  and  sold  by  said  defendant.  That 
plaintiff  was  injured  when  the  said  panel  head,  revolving 
at  hundreds  of  revolutions  per  minute  suddenly  broke  from 
structural  defects,  a  piece  of  which  struck  plaintiff,  di- 
rectly and  proximately  causing  the  injuries  and  damages 
to  plaintiff'  described;  that  plaintiff  was  strong,  active  and 
healthy  in  body  and  mind  before  his  injury;  that  at  the  time 
of  said  injury  plaintiff'  was  thirty-three  years  old,  that  he 
was  earning  and  capable  of  earning  from  two  hundred 
and  sixty  dollars  ($260.00)  to  two  hundred  and  seventy- 
five  dollars  ($275.00)  per  month;  that  due  to  said  injury, 
plaintiff  has  been  ill  and  totally  disabled  from  pursuing 
his  usual  occupation  as  a  mill  worker,  or  perform  any 
work  depending  upon  full  use  of  his  right  hand;  that  ever 
since  the  said  accident,  plaintiff  has  been  under  the  care 
of  physicians  for  said  injuries  and  has  incurred  medical 
expenses  in  the  sum  of  two  hundred  and  fifty  ($250.00) 
dollars  to  the  date  of  the  filing  of  his  complaint  [R.  22-26]. 

The  answer  of  the  defendant  admitted  it  was  engaged 
in  the  manufacturing  of  machine  tools ;  that  it  sells  Cham- 
pion panel  raiser  heads,  and  that  it  partially  manufactured 
said  article  (the  panel  raiser  head  here  in  question)  [R. 
27-31]. 


The  plaintiff,  including  his  own  testimony,  produced 
seven  witnesses  in  his  behalf.  In  substance,  their  testi- 
mony revealed  the  following  facts: 

That  plaintiff  was  employed  by  Selby  Company  in  the 
month  of  October,  1948,  to  operate  a  "Shaper"  [R.  78]. 
That  he  was  earning  a  salary  of  $1.60>2  per  hour,  eight 
hours  per  day,  five  days  per  week  [R.  79].  That  the  Selby 
Company  purchased  a  new  Champion  panel  raiser  head 
from  the  defendant  company  which  was  delivered  to  the 
Selby  Company  on  October  25,  1948  [R.  80]  ;  that  the  panel 
head  was  delivered  in  a  sealed  container  [R.  105];  that 
the  panel  head  was  installed  by  an  employee  of  the  Selby 
Company  on  or  about  October  25,  1948  [R.  Ill];  that 
the  employee  who  installed  the  panel  head  was  experienced 
in  that  duty  [R.  100-101]  ;  that  the  plaintiff  was  present 
when  the  panel  head  was  installed  but  did  not  participate 
in  its  installation  [R.  126]  ;  that  the  operation  of  the  panel 
head  was  tested  and  given  an  operation  test  after  it  was 
installed  and  was  found  to  have  been  properly  installed 
[R.  114-115]  ;  that  the  plaintiff  was  working  with  soft  pine 
at  the  time  of  his  injury  [R.  86-87-128]  :  that  on  October 
28,  1949,  plaintiff  was  operating  the  panel  raiser  head  on  a 
"shaper"  when  he  heard  a  sharp  "click"  and  dropped  im- 
mediately below  the  level  of  the  machine  upon  which  he 
was  working,  his  right  hand  being  the  last  portion  of  his 
body  to  drop  below  the  table;  that  after  "things  had 
stopped  dropping"  plaintiff  observed  that  his  hand  was 
cut  across  the  palm  and  that  his  little  finger  "was  just 
barely  on"  [R.  142-143].  That  plaintift"'s  employer.  George 
Selby,  Michael  L.  Chirby  (who  installed  the  panel  head) 
and  the  shop  superintendent,  Cornelius  Leewenkamp,  all 
observed  the  panel  head,  after  the  injury  to  plaintiff,  and 
saw  a  large  blowhole  in  the  broken  portion  of  the  head 
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[R.  101-116-7,  132-3].  That  the  panel  head  was  ex- 
amined and  analyzed  by  a  chemist  and  engineer,  Gough 
L.  Cheney,  after  it  had  disintegrated.  Mr.  Cheney  testified 
[R,  172-173]  that  the  panel  head  contained  structural  de- 
fects which  are  visible  to  the  naked  eye  on  the  surface 
of  the  panel  head  [R.  178-188].  That  there  was  no  evi- 
dence of  abnormal  operation  or  improper  installation  of 
the  panel  head  prior  to  its  breaking  [R.  185].  That  there 
was  a  blowhole  at  the  point  where  the  panel  head  broke 
about  one-half  inch  deep  [R.  188]  ;  that  other  blowholes 
and  excessive  porosity  may  be  seen  in  the  vicinity  of  the 
broken  arm  [R.  189]  ;  that  the  porosity  and  blowholes  con- 
stitute seventeen  per  cent  of  the  area  of  the  point  of  frac- 
ture [R.  190].  That  there  was  no  evidence  that  the  panel 
head  had  struck  anything  before  breaking  [R.  179-183- 
196].  That  the  excessive  porosity  of  the  panel  head  was 
even  more  evident  while  the  panel  head  was  in  an  unpainted 
condition  during  its  manufacture  |  R.  188-189]  ;  that  blow- 
holes weaken  the  strength  of  steel   [R.   191]. 

Plaintiff  was  treated  by  two  doctors  [R.  228-237]  and 
was  examined  by  a  Doctor  Ross  Sutherland  [R.  210]. 
Doctors  Ross  Sutherland  and  Howard  F.  Detwiler  testi- 
fied that  plaintiff's  injury  was  of  such  a  nature  that  he 
would  be  permanently  disabled  |R.  212,  238].  That  plain- 
tiff suffered  a  "forceful  injury"  and  that  his  right  hand 
was  "chewed  up"  [R.  236].  That  his  right  hand  was  in 
a  plaster  cast  for  one  month  [R.  235,  240].  That  plain- 
tiff visited  Doctor  Detwiler  for  treatment  twenty-five  times 
[R.  237]  and  Doctor  Boyes  for  further  treatment  [R. 
237].  That  plaintiff  should  undergo  reparative  surgery 
[R.  212,  238] .  That  an  operation  as  recommended  would 
cost  $300.00  to  $500.00  and  would  require  hospitalization 


for  a  week  or  more,  followed  by  total  disability  for  ap- 
proximately eight  to  ten  weeks  [R.  215]. 

Plaintiff  testified  that  he  owed  approximately  $350.00 
to  $400.00  in  doctor  bills  [R.  202]  and  that  he  lost  ap- 
proximately eight  months  of  work  with  an  average  weekly 
earning  of  $64.00  per  week  [R.  202]. 

Defendants  Woodworkers  Tool  Works  produced  four 
witnesses  in  its  behalf :  Jerome  B.  Townsend,  Salesman 
for  the  Woodworkers  Supply  Company;  Elmer  H.  Preuer, 
owner  of  the  Woodworkers  Supply  Company;  William 
Victor  Knourek,  Vice  President  in  charge  of  production 
of  defendant  Woodworkers  Tool  Works,  and  Charles  E. 
Meissner,  plant  superintendent  of  defendant  company, 
Woodworkers  Tool  Works.  The  testimony  of  the  latter 
two  witnesses  was  taken  by  deposition  in  Chicago,  Illinois, 
and  read  into  the  record  during  the  trial. 

The  testimony  of  these  witnesses,  in  so  far  as  it  touches 
upon  the  merits  of  this  appeal,  will  later  be  referred  to  at 
the  appropriate  time. 

The  jury  returned  its  verdict  in  favor  of  plaintiff  and 
against  defendant.  The  verdict  set  plaintiff's  special  dam- 
ages at  $8000.00  and  plaintiff's  general  damages  at 
$1000.00  [R.  54].  On  motion  by  plaintiff,  supported  by 
authorities  and  by  the  affidavit  of  George  F.  Caldwell, 
foreman  of  the  jury,  to  the  effect  that  he  had  inadvertently 
made  a  clerical  error  in  filling  out  the  verdict  [R.  64] 
the  trial  court  ordered  a  corrected  and  amended  verdict  to 
be  filed  fixing  plaintiff's  special  damages  at  $1000.00  and 
general  damages  at  $8000.00  [R.  67]. 
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The  Appellants  Contend: 

1.  That  appellant  was  never  served  with  summons  in 
this  action,  nor  was  appellant  subject  to  service  o£  process 
within  the  Southern  District  of  California. 

2.  That  appellee  failed  to  produce  any  evidence  of  negli- 
gence or  of  causal  connection  upon  appellant's  part. 

3.  That  the  trial  court's  charge  to  the  jury  of  the 
doctrine  of  Res  Ipsa  Loquitur  was  prejudicially  erroneous. 

4.  That  the  verdict  of  the  jury  was  contrary  to  law 
in  that  the  special  damages  awarded  to  plaintiff  were 
neither  pleaded  nor  proven. 

5.  That  it  was  prejudicial  error  for  the  trial  court 
to  permit  the  foreman  of  the  jury  to  impeach  the  verdict 
of  the  jury.     (Italics  ours.) 


Summary  of  Argument. 

The  Champion  Panel  Raiser  Head  was  manufactured 
by  the  appellant,  Woodworkers  Tool  Works,  Inc.,  an  Illi- 
nois Corporation.  It  was  sold  to  appellee's  employer, 
Selby  Company  in  Los  Angeles,  California,  by  appellant's 
agent,  Woodworkers  Supply  Company  and  was  delivered 
to  the  Selby  Company  directly  from  the  appellant  Company 
on  October  25,  1948.  The  W^oodworkers  Supply  Com- 
pany sold  the  item  to  the  Selby  Company  through  the 
use  of  a  catalogue  issued  to  it  by  the  appellant  Company 
which  catalogue  bore  the  name  of  the  appellant  Company 
upon  its  cover.  The  Woodworkers  Supply  Company 
billed  the  Selby  Company  for  the  part.  The  appellants 
sales  office  was  the  Woodworkers  Supply  Company  of 
which  Elmer  H.  Preuer  is  the  owner.  Said  Elmer  H. 
Preuer  was  served  with  summons  and  complaint  in  this 
action  as  agent  of  appellant  Company  and,  within  the 
statutory  period  thereafter,  the  appellant  Company  ap- 
peared in  the  action. 

The  appellee,  while  working  with  the  panel  raiser  head 
the  day  after  it  was  installed,  received  serious  injury  to 
his  right  hand  as  a  result  of  the  panel  head  disintegrating, 
a  piece  of  which  struck  appellee's  hand.  The  panel  head 
was  properly  installed  upon  the  device  which  turned  it  for 
the  purpose  of  beveling  and  cutting  wood  in  making  panels 
for  doors.  After  appellee's  injury  an  examination  of  the 
panel  raiser  head  disclosed  that  it  was  defective  in  that 
it  contained  numerous  blowholes,  particularly  at  the  point 
where  it  broke,  that  portion  being  extremely  porous  and 
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obviously  unfit  for  the  purpose  for  which  the  panel  head 
was  properly  to  be  used.  That  the  defective  construction 
of  the  panel  raiser  head  was  the  sole  cause  of  its  breaking 
and  directly  resulted  in  injuring  the  plaintiff. 

The  testimony  at  the  trial  disclosed  that  appellee  had  in- 
curred approximately  $350.00  to  $400.00  in  medical  bills; 
that  appellee,  because  of  his  injury  lost  approximately  eight 
and  one-half  months  employment  amounting  to  $2176.00 
based  upon  his  earnings  before  his  injury.  That  appellee 
was  treated  by  three  doctors,  two  of  whom  testified  that 
appellee  was  permanently  disabled. 

The  trial  court,  under  the  evidence  as  presented  by  ap- 
pellee, was  legally  justified  and  was  correct  in  denying 
appellant's  motion  to  dismiss  the  action  or  in  lieu  thereof, 
to  quash  the  return  of  service  of  summons,  motion  for  a 
judgment  of  nonsuit,  motion  for  a  directed  verdict,  and 
motion  for  a  judgment  no)i  obstante  veredicto. 

The  trial  court's  instruction  upon  the  doctrine  of  res 
ipsa  loquitur  was  supported  by  the  evidence  and  it  would 
have  been  error  for  the  court  to  have  refused  to  give  such 
an  instruction  to  the  jury  under  the  facts  as  presented 
here.  Finally,  in  granting  appellee's  motion  to  amend  the 
verdict,  the  court  merely  corrected  a  clerical  error  in  the 
filling  out  of  the  verdict  by  the  foreman  and,  in  doing  so, 
the  court  did  not  err. 
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CONTENTION  OF  APPELLEE  AND 
ARGUMENT. 

I. 
Appellant  Was  Served  With  Summons  and  Is  Subject 
to  Service  of  Process  Within  the  Southern  Dis- 
trict of  California. 

"Service  of  summons  and  complaint  upon  a  foreign 
corporation  must  be  made  by  delivering"  a  copy  of  the 
summons  and  of  the  complaint  to  an  officer,  a  manag- 
ing or  general  agent,  or  to  any  other  agent  author- 
ized by  appointment  or  by  law  to  receive  service  of 
process.  .  .  ."  (Rule  4d(3)(7)  of  the  Federal 
Rules  of  Civil  Procedure.)      (Italics  ours.) 

Appellant  admits  that  the  summons  and  complaint  in 
this  action  was  served  on  Elmer  Preuer.  However,  appel- 
lant contends  that  Elmer  Preuer  was  not  an  agent  of  ap- 
pellant Woodworkers  Tool  Works,  Inc.,  nor  was  he  served 
as  their  agent.     (App.  Op.  Br.  p.  14.) 

In  support  of  that  contention,  appellant  filed  two  affi- 
davits; that  of  E.  H.  Preuer  [R.  9-10]  and  Robert  W. 
Dunne  [R.  10-11 ;  App.  Op.  Br.  pp.  7  and  8].  Neither  affi- 
davit sets  forth  any  material  facts  to  support  this  conten- 
tion and  are  but  legal  conclusions  of  the  affiants.  In  the 
words  of  the  trial  judge,  they  were  "merely  negative"  [R. 
501]. 

Appellee,  in  opposition  to  appellant's  motion  to  quash 
the  return  of  service  of  summons,  filed  the  affidavits  of 
William  R.  Walker  and  of  Ray  Taylor  [R.  11,  15]  which 
affidavits  were  referred  to  by  the  trial  court  as  "positive" 
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[R.  501].     The  affidavits  of  William  R.  Walker  and  Ray 
Taylor  read  as   follows : 

"State  of  California,  County  of  Los  Angeles — ss. 

William  R.  Walker,  being  first  duly  sworn,  deposes 
and  says: 

That  during  the  month  of  October,  1948,  and 
some  time  prior  thereto,  he  was  employed  by  the  Selby 
Company  and  worked  at  said  Selby  Company  in  the 
capacity  of  manager ; 

That  on  or  about  October  23,  1948,  affiant,  in  his 
capacity  as  manager  of  said  Selby  Company,  deter- 
mined that  the  said  company  was  in  urgent  need  of 
a  Champion  Panel  Head,  1%  bore,  right  hand,  and 
that  thereupon  affiant  telephoned  the  Woodworkers 
Supply  Company  and  requested  that  they  send  a  sales- 
man to  see  him; 

That  thereafter  a  salesman  from  the  Woodworkers 
Supply  Company,  whose  name  is  Jack  Townsend, 
visited  affiant  at  the  Selby  Company's  place  of  business, 
and  brought  with  him  a  catalog  upon  which  appeared 
the  words  'Woodworkers  Tool  Works'  and  affiant 
ordered  a  panel  head  from  said  catalog  and  at  said 
time  was  informed  by  said  salesman,  Jack  Townsend, 
that  the  Champion  panel  head  ordered  was  manufac- 
tured by  the  Woodworkers  Tool  Works,  an  Illinois 
corporation,  and  that  he,  as  salesman  for  Woodwork- 
ers Supply  Company,  represented  the  Woodworkers 
Tool  Works.  At  said  time  and  place,  affiant  or  his 
employer,  Jim  Selby,  signed  a  purchase  order  to  the 
Woodworkers  Supply  Company,  and  the  Woodwork- 
ers Supply  Company,  thereupon  ordered  said  panel 
head  from  the  Woodworkers  Tool  Works,  which  was 
shipped  direct  to  the  Selby  Company  from  the  Wood- 
workers Tool  Works  by  air  express  on  October  23, 
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1948.  That  said  Selby  Company  was  billed  by  the 
Woodworkers  Supply  Company  in  the  total  amount 
of  $83.61,  said  sum  representing  the  purchase  price 
of  $75.00,  $1.88  tax,  and  $6.73  representing  two  tele- 
phone calls  to  Woodworkers  Tool  Works  from  Wood- 
workers Supply  Company. 

That  to  affiant's  own  personal  knowledge  said  Selby 
Company,  through  affiant,  has  ordered  other  products 
from  Woodworkers  Tool  Works  through  the  Wood- 
workers Supply  Company. 

William  R.  Walker. 

Subscribed  and  sworn  to  before  me  this  15  day 
of  March,  1949. 

(Seal)  Ruth  D.  Fisher, 

Notary  Public  in  and  for  said  County  and  State." 

"State  of  California,  County  of  Los  Angeles — ss. 

Ray  Taylor  being  first  duly  sworn  deposes  and 
says  that  he  is  employed  by  Pacific  Employers  Insur- 
ance Company  of  Los  Angeles,  California  in  the  ca- 
pacity of  investigator.  During  the  course  of  his  em- 
ployment, he  had  reason  to  investigate  the  circum- 
stances surrounding  the  sale  to  the  Selby  Company 
by  Woodworkers  Tool  Works  of  a  Champion  Panel 
Head  lj4  bore,  right  hand.  That  affiant  visited  the 
Selby  Company,  purchasers  of  the  said  panel  head 
and  also  visited  the  Woodworkers  Supply  Company 
of  Los  Angeles,  and  there  interviewed  the  employees 
of  the  supply  company,  and  Mr.  E.  H.  Preuer,  owner 
of  the  Woodworkers  Supply  Company;  that  affiant 
was  informed  and  his  investigation  revealed  that  the 
Selby  Company,  through  their  manager,  William  R. 
Walker,  called   the   Woodworkers   Supply   Company 
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and  asked  that  they  send  a  representative  to  the  Selby 
plant.  That  a  representative  by  the  name  of  Jack 
Townsend  visited  the  Selby  Company  in  response  to 
the  said  request  of  William  R.  Walker,  and  there 
showed  Mr.  William  R.  Walker  a  catalog  of  the 
Wood  Workers  Tool  Works,  an  Illinois  corporation, 
and  that  Mr.  Walker  ordered  the  said  panel  head 
from  the  said  catalog  through  Mr.  Townsend.  That 
a  purchase  order  was  signed  by  the  Selby  Company 
to  the  Woodworkers  Supph-  Company,  and  an  in- 
voice was  prepared  by  the  Woodworkers  Supply  Com- 
pany for  the  purchase  of  said  panel  head.  That  the 
said  panel  head  was  delivered  air  express  by  the 
Woodworkers  Tool  Works  directly  and  that  the 
Woodworkers  Supply  Company  billed  the  Selby  Com- 
pany for  said  panel  head  directly.  Said  Invoice  was 
sent  to  the  Selby  Company  by  the  Woodworkers  Sup- 
ply Company,  a  copy  of  which  is  attached  hereto  and 
made  a  part  of  this  affidavit.  Affiant  was  informed 
by  Mr.  Preuer  that  Woodworkers  Supply  Company 
keeps  in  its  place  of  business  a  catalogue  of  Wood- 
workers Tool  Works  and  affiant  saw  the  said  cata- 
logue; that  on  the  face  of  the  said  catalogue  are  the 
words  'Woodworkers  Tool  Works'  and  their  Chicago 
address;  that  affiant's  investigation  revealed  that 
Woodworkers  Supply  Company  represented  Wood- 
workers Tool  Works  throughout  this  complete  sales 
transaction,  and  that  at  no  time  did  Selby  Company 
directly  contact  Woodworkers  Tool  Works  about  the 
same;  that  all  contacts  were  exclusively  through  the 
Woodworkers   Supply  Company. 

Ray  F.  Taylor. 

Subscribed  and  sworn  to  before  me  this    15   day 
of  March,  1949. 

Ruth  D.  Fisher, 
Notary  Public  in  and  for  said  County  and  State." 
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After  the  trial  court  had  denied  the  motion  of  appellant 
to  dismiss  this  action,  or,  in  lieu  thereof,  to  quash  the  re- 
turn of  the  service  of  summons  [R.  21]  appellant  during 
the  trial  of  this  action,  again  attempted  to  establish  that 
the  party  served  with  process  was  not  an  agent  of  the 
defendant  corporation  and  that  the  defendant  was  not 
"doing  business"  in  the  State  of  California  so  as  to  be 
amenable  to  suit  in  the  Southern  District  of  California. 
The  trial  court  admitted  this  evidence,  though  for  another 
purpose  [R.  276],  and  at  one  time  commented  that  "there 
was  no  issue  of  jurisdiction  here"   [R.  250]. 

Following  is  a  summary  of  that  testimony: 

Appellant's  witness,  Jerome  B.  Townsend  testified  that 
he  was  a  salesman  for  the  Woodworkers  Supply  Company 
[R.  249].  That  he  called  upon  the  place  of  business  of 
appellee's  employer  with  a  catalogue  of  the  appellant, 
Woodworkers  Tool  Works,  Inc.,  which  catalogue  bore  on 
its  cover  the  words  "Woodworkers  Tool  Works  Series 
K-1945"  [R.  260-261  ] .  The  witness  showed  appellee's  em- 
ployer that  catalogue  and  no  other  and  further  testified 
that  he  has  sold  others  of  these  devices  of  the  appellant 
company  in  California   [R.  257-258]. 

It  was  testified  by  E.  H.  Preuer,  president  of  the  Wood- 
workers Supply  Company  that  there  are  certain  items  of 
appellant  company  which  are  sold  by  him  [R.  265].  That 
he  has  a  running  course  of  business  with  the  appellant 
company  every  year  and  sells  some  of  its  products  at  all 
times  [R.  267].  That  he  issues  no  catalogue  of  his  own 
but  constantly  maintains  a  catalogue  of  appellant's  com- 
pany in  his  place  of  business  and  which  is  used  by  his 
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salesmen  [R.  267-268]  and,  finally,  that  his  company  does 
tlie  billing  for  the  products  it  sells  for  the  appellant  [R. 
266]. 

William  Victor  Knourek,  vice-president  in  charge  of 
production  of  the  defendant  company,  Woodworkers  Tool 
Works,  Inc.,  testified  that  the  panel  heads  manufactured 
by  the  defendant  company  are  sold  by  that  company 
throughout  the  United  States  and  California  [R.  294]  ; 
that  these  items  are  advertised  in  the  defendant  com- 
pany's catalogue  and  in  all  the  national  woodworking 
magazines  [R.  295]  and  that  the  defendant  company  issues 
and  distributes  their  own  catalogue  bearing  the  name  of 
the  defendant  on  its  cover  [R.  295]  and  that  the  order 
for  the  particular  panel  head  here  in  question  was  taken 
by  Woodworkers  Supply  Company  which,  in  turn,  directed 
the  defendant  company  to  ship  the  item  directly  to  plain- 
tiff's employer  [R.  295]. 

It  is  to  be  noted  that  the  appellant  was  not  registered  in 
the  State  and,  had  not,  at  the  time  of  the  filing  of  this 
action,  appointed  an  agent  upon  whom  service  could  be 
made   [R.  17]. 

The  question  then  is : 

(A)  Was  Elmer  Preuer,  of  the  Woodworkers  Supply 
Company,  an  agent  of  the  appellant  company  authorized 
by  appointment  or  by  law  to  receive  service  of  summons 
within  the  meaning  of  the  Federal  Rules  of  Civil  Pro- 
cedure  (supra) ? 

(B)  Was  the  appellant  corporation  "doing  business" 
in  California  so  as  to  be  subject  to  service  of  process 
within  the  Southern  District  of  CaHfornia? 
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A. 

It  is  stated  in  the  case  of  Operative  Plasterers  &  Ce- 
ment Finishers  International  Association  of  the  U.  S.  & 
Canada  v.  Case,  93  F.  2d  56: 

"The  rationale  of  all  rules  for  service  of  process  on 
Corporations  is  that  service  must  be  made  on  a  rep- 
resentative so  integrated  with  the  corporation  sued 
as  to  make  it  a  priori  supposable  that  he  will  realize 
his  responsibilities  and  know  what  he  should  do  with 
any  legal  papers  served  upon  him." 

Again  in  Connecticut  Mutual  Life  Ins.  Co.  v.  Spratley, 
172  U.  S.  602,  19  Sup.  Ct.  308,  43  L.  Ed.  569,  the  court 
states : 

"The  question  turns  upon  the  character  of  the 
agent,  whether  he  is  such  that  the  law  will  imply 
the  power  and  impute  the  authority  in  him;  and,  if 
he  be  that  kind  of  an  agent,  the  implication  will  be 
made  (of  authority)  notwithstanding  a  denial  of  au- 
thority on  the  part  of  the  other  officers  of  the  cor- 
poration !" 

California  is  in  accord  with  the  above  principles.  For 
example  it  is  stated  by  the  court  in  Roehl  v.  Texas,  107 
Cal.  App.  691  at  page  704  (291  Pac.  255) : 

"We  hold  the  true  rule  to  be  *  *  *  that  every 
object  of  the  service  is  obtained  when  the  agent 
served  is  of  sufficient  character  and  rank  to  make  it 
reasonably  certain  that  the  defendant  will  be  apprised 
of  the  service  made." 
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In  Milhank  v.  Standard  Motors  C onstruction  Co.,  22 
Pac.  2d  271,  132  Cal.  App.  67^  it  is  stated  (at  p.  71)  : 

"The  true  rule  is  found  in  the  case  of  Connecticut 
Mutual  Life  Insurance  Company  v.  Sprately  {supra), 
which  reads  as  follows: 

"  'In  such  case  it  is  not  material  that  the  officers 
of  the  company  deny  that  the  agent  was  expressly 
given  such  power  (to  accept  service  of  process),  or 
assert  that  it  was  withheld  from  him.  The  question 
turns  upon  the  Character  of  the  agent,  whether  he  is 
such  that  the  law  will  imply  the  power  and  impute 
the  authority  to  him,  and,  if  he  be  that  kind  of  an 
agent,  the  implication  will  be  made  notwithstanding 
a  denial  of  authority  on  the  part  of  the  other  of- 
ficers of  the  corporation.'  " 

In  Fort  Wayne  Corrugated  Paper  Company  o.  Anchor 
Hocking  Glass  Corp.,  31  Fed.  Supp.  403,  we  find  the 
following  comment: 

"A  service  of  summons  and  complaint  on  a  sales 
representative  of  a  foreign  corporation  which  was 
not  registered  in  the  state  and  which  had  not  ap- 
pointed an  agent  upon  whom  service  could  be  made 
but  which  sold  its  products  within  the  state  through 
representatives  who  were  paid  on  a  commission  basis 
and  who  maintained  offices  which  were  identified  by 
the  name  of  the  corporation  was  a  valid  service  upon 
that  corporation." 

Here  the  appellant  was  not  registered  in  the  State  of 
California  [R.  17]  and  the  name  of  the  appellant  com- 
pany and  of  the  agent  served  are  almost  identical. 

In  the  light  of  the  evidence  and  the  affidavits  filed  on 
behalf  of  the  plaintiff,  can  it  be  said  that,  in  the  instant 
case,  Elmer  Preuer,  President  of  the  Woodworkers  Supply 
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Company,  was  not  such  a  representative  of  the  appellant, 
and  that  the  authority  and  responsibility  of  the  person 
served  was  of  sufficient  character  and  rank  that  service 
of  process  upon  him  constituted  service  upon  appellant; 
and  that  this  responsibility  and  character  was  recognized 
by  the  person  served  and  by  appellant  in  responding-  thereto, 
answering  and  going  to  trial  on  the  merits  of  plaintiff's 
case? 

B. 

The  case  of  International  Harvester  Company  v.  Ken- 
tucky, 234  U.  S.  579,  is  a  leading  case  on  the  subject  of 
what  constitutes  "doing  business"  for  the  purpose  of 
service  of  process.  In  that  case  the  foreign  corporation 
had  no  headquarters  or  place  of  business  in  the  state, 
there  was  merely  a  solicitation  of  orders  and  those  who 
obtained  the  orders  did  nothing  more  than  that,  the  orders 
obtained  were  subject  to  the  approval  of  a  general  agent 
outside  the  state  where  the  order  was  made;  the  agents 
made  collections  for  the  sale  though  they  had  no  authority 
to  compromise  claims  or  to  contract  for  the  foreign  cor- 
poration; and,  finally,  all  deliveries  were  made  directly 
from  outside  the  state.  The  United  States  Supreme  Court 
nevertheless  held  that  the  foreign  corporation  was  "'doing 
business"  in  Kentucky  so  as  to  subject  itself  to  the  juris- 
diction of  that  state  for  the  service  of  process: 

The  court  said: 

"*  *  *  Here  was  a  continuous  course  of  business 
in  the  solicitation  of  orders  which  were  sent  to  an- 
other state  and  in  response  to  which  the  machines  of 
the  Harvester  Company  were  delivered  within  the 
State  of  Kentucky.  This  was  a  course  of  business, 
not  a  single  transaction.     *     *     *     The  agents  not 
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only  solicited  such  orders  in  Kentucky,  but  might 
there  receive  payment  in  money,  checks  or  drafts 
*  *  *  In  the  case  now  under  consideration  there 
was  something  more  than  mere  sohcitation.  In  re- 
sponse to  the  orders  received,  there  was  a  continuous 
course  of  shipment  of  machines  into  Kentucky." 
(P.  587.) 

The  International  Harvester  Company  case  has  been 
followed  in  this  and  other  states.  In  Moore  Machinery  Co. 
V.  Stezvart-Warncr  Corporation,  27  Fed.  Supp.  526  at 
page  530  (Cal.),  the  Court,  in  concluding  that  the  de- 
fendant there  involved  was  doing  business  in  California 
sufficient  to  sustain  service  of  process,  cited  International 
Harvester  Co.  {supra),  Taiiza  v.  Susquehanna  Coal  Co., 
115  N.  E.  (N.  Y.)  915,  and  American  Asphalt  Roof  Cor- 
poration V.  Shankland,  219  N.  W.  (Iowa)  28,  and  con- 
cluded with  the  statement  that  "California  decisions  are 
in  line  with  the  holdings  of  the  cases  just  cited." 

See  Milbank  v.  Standard  Motor  Construction  Co., 
132  Cal.  App.  67,  70,  22  P.  2d  271. 

See  also: 

West  Publishing  Co.  v.  Superior  Court  of  State 
of  Calif.,  20  Cal.  2d  720,  128  Pac.  777;  and 

The  Thezv  Shovel  Co.  v.  Superior  Court,  35  Cal. 
2d  183,  95  P.  2d  149. 

In  the  Moore  Machinery  Co.  case  (supra),  the  court 
made  the  following  comment: 

"The  persistent  effort  of  foreign  Corporation  to 
evade  service  of  jurisdictional  processes  in  the  states 
has  led  some  of  the  courts  to  suggest  the  application 
of  a  practical  test,  that  where  the  defendant  corpora- 
tion's   local    activities    justify    it,    the    defendant    be 
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drawn  from  its  ht)me  state  as  in  this  case,  upon  the 
grounds  of  fairness:  instead  of  sending-  plaintiff  to 
Virginia  or  Ilhnois  to  try  its  case,  bring  defendant 
here." 

In  Davis  v.  Motive  Parts  Corp.,  16  F.  2d  148,  the  court 
states : 

"I  think  that  when  a  foreign  corporation  not  only 
accepts  orders,  but  fills  the  same  and  receives  the 
pay  therefore  through  the  instrumentality  of  an  agent 
located  within  this  state  it  should  for  all  reasonable 
and  practicable  purposes  be  said  to  have  come  here. 
To  the  extent  of  such  activities  it  is  doing  all  that  it 
could  do  if  it  had  here  opened  an  office  under  its 
own  name.  The  facts  disclosed  are  sufficient  to  bring 
the  case  within  the  authority  of  International  Har- 
vester." 

In  accord: 

Milbank    v.    Standard    Motor    Construction    Co. 
{supra). 

Very  little  more  than  solicitation  of  business  has  been 
held  to  be  sufficient  to  constitute  ''doing  business.''  It  has 
even  been  suggested  that  solicitation  alone  should  be 
enough  of  an  activity  to  constitute  doing  business. 

In  the  case  of  Frene  v.  Louisville  Cement  Co.,  134  F. 
2d  511,  annotated  in  146  A.  L.  R.  926,  the  court  said  in 
this  connection: 

"But  when  jurisdiction  has  been  extended  to  in- 
clude some  types  of  occasional  acts  and  nearly  all 
kinds  of  continuous  operations,  the  rule  which  nullifies 
judicial  power  when  a  foreign  corporation  engages 
continuously  and  regularly  in  'mere  solicitation'  is, 
to  say  the  least,  anomalous.     Solicitation  plus  main- 
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taining  an  office  is  sufficient,  solicitation  plus  main- 
taining a  warehouse  likewise  sustains  jurisdiction. 
Solicitation  plus  making  deliveries,  collections  and 
handling  claims,  has  like  effect.  Solicitation  without 
these  additional  activities,  or  any  of  them,  may  be 
more  sustained,  more  insistent,  more  productive  of 
business  than  it  is  with  them,  solicitation  is  the  foun- 
dation of  sales.  Completing  the  contract  often  is  a 
mere  formality  when  the  stage  of  'selling'  the  custo- 
mer has  been  passed.     *     *     * 

''It  would  seem  therefore,  that  the  mere  solicitation 
rule  should  be  abandoned  when  the  soliciting  activity 
is  a  regular  continuous  and  sustained  course  of  busi- 
ness, as  it  is  in  this  case.  It  constitutes,  in  the  prac- 
tical sense,  both  'doing  business'  and  'transacting 
business'  and  should  do  so  in  the  legal  sense.  Al- 
though the  rule  has  not  been  clearly  and  expressly 
repudiated  by  the  Supreme  Court,  its  integrity  has 
been  much  impaired  by  the  decisions  which  sustain 
jurisdiction  when  very  little  more  than  'mere  solici- 
tation' is  done." 

When  the  corporation's  activities  are  continuous  and 
the  cause  of  action  arises  out  of  those  activities,  its  pres- 
ence in  the  state  can  hardly  be  denied. 

In  International  Shoe  Co.  v.  Washington,  326  U.  S. 
310,  90  L.  Ed.  94,  the  court  states: 

"Presence  in  the  state  in  this  sense  has  never  been 
doubted  when  the  activities  of  the  corporation  here 
have  not  only  been  continuous  and  systematic,  but 
also  give  rise  to  the  liabilities  sued  on,  even  though 
no  consent  to  be  sued  or  authorization  to  an  agent  to 
accept  service  of  process  has  been  given." 
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Here  there  was  nothing  irregular  or  casual  about  the 
activities  of  appellant  within  the  state,  but,  on  the  con- 
trary, they  were  continuous  and  resulted  in  a  certain  vol- 
ume of  business  to  the  appellant.  This  fact  was  admitted 
by  Elmer  H.  Preuer.  He  testified  as  follows  at  page  265 
of  the  Transcript  of  Record: 

"Q.  What  relationship  do  you  have  with  the 
Woodworkers  Tool  Works  of  Chicago?  A.  We 
buy  and  sell  machinery  and  supplies,  and  in  our 
course  of  business  there  are  certain  items  that  are 
manufactured  by  the  Woodworkers  Tool  Works 
which  we  sell  on  a  commission  basis." 

And  at  page  267: 

"Q.  Mr.  Preuer,  how  often  during  a  given  year 
of  business  would  you  say  you  sell  Woodworkers 
Tool  Works  products?  A.  Well,  that  is  rather  ir- 
regular. In  other  words,  we  may  have  a  half  dozen 
invoices,  and  none  the  next. 

Q.  But  do  you  have  a  running  course  of  business 
with  them  every  year?     A.     That  is  right. 

Q.  You  are  involved  in  transactions  in  which  the 
Woodworkers  Tool  Works  sell  products  at  all  times, 
that  is,  you  handle  it?  A.  Not  all  of  their  pro- 
ducts. 

Q.  I  say  some.  A.  Some  items,  yes."  (Italics 
ours. ) 

Here  the  local  agent  of  appellant,  Woodworkers  Tool 
Works,  Inc.,  which  did  business  under  an  almost  identical 
name  as  appellant  company  (Woodworkers  Supply  Com- 
pany), solicited  the  sale  of  the  item  in  question  with  the 
use  of  a  catalogue  supplied  them  by  appellant  and  which 
bore  on  its  cover  the  name  of  appellant  company  [R.  260, 
261]. 


I 
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It  is  to  be  noted,  also,  that  the  local  concern  Wood- 
workers Supply  Company  did  not  issue  a  catalogue  of  its 
own. 

In  that  connection  we  quote  further  from  the  testimony 
of  Elmer  H.  Preuer  in  answer  to  questions  asked  him  by 
the  trial  court  [R.  268]  : 

"The  Court:  If  a  customer  asks  for  one  of  their 
(the  appellant's)  tools,  you  or  the  salesman  will  refer 
to  the  catalogue? 

The  Witness :     That  is  correct. 

The  Court:     So  you  identify  the  tool  you  want? 

Witness :     Yes. 

The  Court :  You  heard  your  salesman  Mr.  Town- 
send  testify  this  morning? 

Witness :     Yes. 

Court :     He  took  the  catalogue  with  him  ? 

Witness :     Yes. 

Court:  He  had  the  catalogue  when  they  gave  the 
order  ? 

Witness :     Yes. 

Court :     That  catalogue  is  made  by  them  ? 

Witness :     Yes. 

Court:     By  the  concern? 

Witness :     Yes. 

Court :  They  turn  it  over  to  you  for  taking  or- 
ders? 

Witness :     Yes. 

Court:     You  do  not  put  out  your  oivn  catalogue f 

Witness:     No. 

The  Court:     All  right."     (Italics  ours.) 
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In  view  of  the  preceding,  it  is  apparent  that  the  trial 
court  accorded  the  appellant  full  opportunity  to  present 
evidence  on  the  issue  of  jurisdiction  and  accepted  a  volu- 
minous amount  of  evidence  on  the  matter. 

The  appellee  is  entitled  to  the  presumption  of  the  validity 
of  the  trial  court's  determination  and  it  should  not  be  dis- 
turbed if  there  is  any  substantial  evidence  to  support  it. 

Lumas  Film.  Corp.  v.  Superior  Court,  89  Cal.  App. 
384,  264  Pac.  792; 

Holland  v.   Superior   Court,    121    Cal.    App.    523, 
9  P.  2d  531. 

It  is  submitted,  therefore,  that  the  authority  and  re- 
sponsibilities of  the  person  served  here  show  that  he  is  of 
sufficient  character  and  rank  that  service  of  process  upon 
him  constituted  service  upon  the  appellant.  That  appel- 
lant's position  that  it  can  be  sued  only  in  Illinois  is  un- 
sound; particularly  when,  as  here,  it  is  doing  a  large 
volume  of  California  business  in  the  manner  above  out- 
lined, and  the  suit  is  with  respect  to  that  business,  and 
service  is  made  on  the  agent  through  whom  appellant  does 
a  large  part  of  that  business  and  who  was  the  medium 
through  which  the  item  in  question  in  this  suit  was  sold 
by  appellant. 

It  is  further  submitted  that  appellant  Company  was 
properly  served  with  summons  in  this  action  and  was 
clearly  doing  business  in  such  a  manner  as  to  subject 
itself  to  the  jurisdiction  of  the  courts  of  the  Southern 
District  of  California. 
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II. 

A.  The  Verdict  of  the  Jury  and  the  Judgment  in 
Favor  of  the  Appellee  Are  Amply  Supported  by 
the  Evidence;  and, 

B.  The  Evidence  Proves  a  Direct  Causal  Connection 
Between  the  Breaking  of  the  Panel  Raiser  Head 
and  the  Injury  Sustained  by  Appellee. 

A. 

No  citation  of  authority  is  necessary  to  support  the 
familiar  rule  of  law  that  if  there  is  any  evidence,  or  if  there 
is  any  reasonable  inferences  which  may  be  drawn  from  the 
evidence,  to  sustain  a  verdict  of  the  jury,  then  the  appellate 
court  is  bound  to  affirm  the  judgment  of  the  lower  court 
entered  upon  such  verdict. 

Appellant  seeks  to  impose  the  duty  upon  appellee  of 
showing  or  "tending  to  show"  that  the  appellant  had  the 
duty  to  do  something  more  than  make  inspections  they 
contend  were  made  by  them  (App.  Op.  Br.  p.  22). 

Though  the  physical  evidence  in  the  case  in  the  form 
of  the  broken  panel  head  itself  [Pltfs.  Ex.  2]  is  com- 
pelling evidence  that  no  such  inspections  were  made  by 
appellant,  nevertheless  appellee  was  under  no  obligation  to 
show  what  appellant's  duty  was. 

However,  in  view  of  the  inherent  danger  of  this  in- 
strumentality when  considered  in  the  light  of  the  use  to 
which  it  properly  was  to  be  put,  plaintiff  did  introduce 
evidence  of  further  tests  which  were  available  to  defend- 
ant to  insure  the  safety  of  its  products. 

This  same  contention  of  appellant  was  raised  by  the 
manufacturers  and  rejected  in  the  case  of  Shezvard,  ct  al. 
V.  Virtue,  et  al,  20  Cal.  2d  410,  126  P.  2d  345. 


—26— 

In  that  case  the  Supreme  Court  stated  at  page  413: 
"Virtue  Brothers  further  contend  that  a  determi- 
nation of  the  question  whether  they  were  negligent 
must  be  resolved  by  evidence  of  tests  of  discovering 
defects  made  by  other  manufacturers  of  similar  ar- 
ticles. They  argue  that  they  should  not  have  been 
required  to  make  tests  which  were  not  customarily 
made  by  other  manufacturers;  that  in  the  absence  of 
evidence  of  what  other  manufacturers  did  to  discover 
defects  and  that  these  appellants  did  not  apply  such 
tests,  they  may  not  be  found  guilty  of  negligence. 
Evidence  of  that  character  was  not  introduced  at  the 
trial  of  this  case.  In  fact  evidence  was  that  no  tests 
or  special  examinations  for  fractures  were  made  by 
Virtue  Brothers.  Assuming  that  other  manufac- 
turers likewise  made  no  special  examination  to  dis- 
cover fractures,  such  a  custom  would  not  excuse  the 
failure  of  these  appellants." 

A  somewhat  similar  contention  was  rejected  in  the  case 
of  Hughes  z'.  Warman  Steel  Casting  Co.,  174  Cal.  556, 
163  Pac.  885.  In  Rohinet  v.  Hawks,  200  Cal.  265,  274, 
252  Pac.  1045,  this  court  said  that  the  doctrine  of  custo- 
mary usage  does  not  apply  to  the  question  of  legal  duty 
under  the  law  of  negligence,  or  that  the  continuance  of  a 
careless  performance  of  a  duty  would  transform  a  party's 
negligence  into  due  care,  and  in  the  middle  of  page  414 
the  court  continues : 

"The  appropriate  standard  of  care  applicable  to 
the  facts  of  the  present  case  is  expressed  in  O'Roiirke 
V.  Day  and  NigJit  Water  Heater  Co.,  Ltd.,  31  Cal. 
App.  2d  364,  88  P.  2d  191.  to  the  effect  that  if  the 
defective  condition  of  the  part  could  have  been  dis- 
closed by  reasonable  inspection  and  tests,  and  such 
inspection  a)id  tests  had  been  omitted,  the  defendant 
has  been  negligent."     (Italics  ours.) 
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In  Smith  V.  Peerless  Glass  Co.,  259  N.  Y.  292  (181 
N.  E.  576),  it  was  held  that  reasonable  care  consisted  of 
making  the  inspections  and  tests  during  the  course  of 
manufacture  and  after  the  article  was  completed  which 
the  manufacturer  should  recognize  were  reasonably  neces- 
sary to  secure  the  production  of  a  safe  article.  *  *  *  But 
if,  as  stated,  the  evidence  justifies  the  jury's  finding  that 
the  defendants  omitted  to  apply  any  standard  of  reason- 
able inspection  or  other  simple  test  which  would  have  re- 
vealed the  defect,  and  that  the  omission  constituted  negli- 
gence, the  negligence  would  not  be  excused  because  other 
manufacturers  did  not  make  such  tests. 

It  is  to  be  noticed  here,  that  all  of  the  decisions  in  these 
cases  refer  to  tests.  At  most  defendant  attempted  to  es- 
tablish that  "inspections"  were  made  during  the  course 
of  their  manufacture  of  the  panel  raiser  head,  but  no- 
where is  there  any  evidence  in  the  record  that  any  tests 
were  made  to  insure  the  safety  of  the  product  except  the 
test  made  by  witness  Missner  [R.  358-9]  which  test  was 
made  after  this  action  was  filed  by  plaintiff  and  just  before 
his  deposition  was  to  be  taken!     [R.  383.] 

The  appellant  states  in  its  opening  brief: 

"While  the  appellant  may  have  had  a  duty  to  make 
an  inspection  of  the  panel  raiser  head  it  is  not  re- 
sponsible for  defects  that  cannot  be  found  by  a  rea- 
sonable, practicable  inspection"  (App.  Op.  Br.  p.  23). 
(Italics  ours.) 

In  making  this  qualified  commitment  the  appellant  quotes 
from  Hoiiea  v.  City  Dairy,  Inc.,  22  Cal.  2d  614,  140  P. 
2d  369,  which,  because  it  involved  a  latent  defect,  is 
not  applicable  to  the  instant  case  but  tends  only  to  qualify 
this  sole  concession  in  appellant's  brief. 
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Assuming  then,  that  it  is  agreed  the  appellant  was 
under  a  duty  to  make  an  inspection  of  the  panel  head,  is 
there  any  evidence  in  the  entire  record  which  would  entitle 
appellant  to  represent  that  the  defect  here  was  a  latent 
one  and  that  there  was  no  feasible  means  of  discovering 
the  defect  or  flaw  available  to  the  appellant?  (App.  Op. 
Br.  p.  23.) 

Appellee  produced  the  only  expert  witness  who  testified 
at  the  trial :  Gough  L.  Cheney.  Mr.  Cheney  is  a  chemist 
and  engineer  of  forty  years'  experience  who  has  been 
employed  l^y  a  reputable  chemical  and  engineering  com- 
pany for  thirty-five  years.  Mr.  Cheney  made  a  careful 
examination  of  the  panel  raiser  head  after  it  disintegrated 
[R.  172-173-174]. 

As  to  whether  there  was  a  feasible  means  of  discovering 
the  defect  available  to  appellant,  Mr.  Cheney  gave  the  fol- 
lowing testimony: 

At  page  178  of  the  Transcript  of  Record: 

"Q.  I  will  ask  you  if,  on  the  basis  of  your  exami- 
nation, you  found  any  structural  defects  on  this  arm, 
this  panel  raiser  head?     A.     Yes. 

Q.  Describe  them.  A.  The  defects  which  I 
could  see  after  the  arm  broke  on  the  upper  member, 
there  were  a  series  of  shrinkage  cracks  or  blow- 
holes or  imperfections  in  the  metal.  Those  apparently 
reached  the  inner  surface  of  the  arm,  so  that  they 
were  visible  from  the  exterior  surface.  There  are 
also  some  minor  porosities  visible  on  the  machined 
surface  of  the  upper  arm.  Those  are  the  most  out- 
standing things  that  can  be  seen  on  the  arm. 
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The  Court:  That  conclusion  you  arrived  at  from 
the  visual  examination? 

The  Witness :  Visual  examination  plus  micro- 
scopic examination  of  specimens  obtained  from  the 
other  fractured  surface  of  the  arm." 

At  page  182: 

"The  Court:  Is  that  porosity  noticeable  on  any 
other  portion  of  the  structure,  except  the  broken 
place  ? 

The  Witness :  The  greatest  amount  is  in  the  vi- 
cinity of  this  fractured  surface.  There  are  also  oth- 
ers to  a  lesser  extent,  which  are  visible  on  the  bent 
arm.  Even  on  the  machined  upper  surface  you  can 
see  where  the  small  blow  holes  or  pockets  existed  in 
the  metal.  The  other  arm  seems  to  be  quite  sound, 
so  far  as  the  visual  inspection  goes." 

Then  at  page  188: 

"Q.  Now,  where  did  you  find  the  weakest  point 
of  this  panel  raiser  head  arm  to  be?  A.  Mechanic- 
ally the  point  that  would  take  the  greatest  load  is 
right  where  it  broke. 

Q.  Where  it  broke.  What  point,  if  any,  on  the 
portion  of  where  it  broke  would  take  the  greatest 
stress?  A.  Approximately  at  the  fractured  sur- 
face, that  is  the  greatest  leverage. 

Q.     Where   the   blow-hole   is?     A.     Yes   sir. 

Q.  Did  you  measure  the  depth  of  the  blow-hole? 
A.     No.    It  is  about  half  an  inch  deep. 

Q.  In  answer  to  some  of  the  questions  by  the 
court  I  think  maybe  you  answered  this,  but  I  want  to 
ask  it  again :  In  your  opinion  were  those  blow-holes 
and  the  excessive  porosity  in  that  cast  steel  discerni- 
ble to  the  naked  eye  before  the  arm  broke  ?     A.     Yes, 
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/  think  fairly  careful  inspection  would  have  shown 
tliem. 

Q.  And  not  even  necessarily  tests?  A.  Yes,  I 
think  those  cavities  in  the  broken  arm  could  have  been 
seen. 

Q.     With  the  naked  eye?     A.     Yes. 

Q.     Without  a  microscope?     A.     Yes. 

Q.  Was  that  casting-  painted  after  it  was  milled? 
A.     It  was  painted.     I  don't  know  when. 

O.  It  couldn't  be  painted  and  then  milled?  It  is 
painted,  is  it  not?     A.     It  is  painted. 

Q.  In  your  opinion  were  the  blow-holes  and  ex- 
cess porosity  in  that  arm  more  discernible  or  less 
discernible  after  it  was  painted  or  before  it  was 
painted?  A.  The  paint  filled  up  some  of  the  poros- 
ity. 

Q.  In  other  zvords,  ivhile  it  zvas  being  machined 
and  not  painted  the  blozu-holes  would  be  more  appar- 
ent to  the  naked  eye  than  they  are  nozv?  A.  In  my 
opinion. 

Mr.  Callaway :     That  is  argumentative. 

Q.  (By  Mr.  Olson)  :  I  am  just  asking  is  that  a 
fact?  A.  Yes,  I  think  they  zvoidd  be  more  appar- 
ent. 

Q.  Would  you  point  out  to  the  jury  where  those 
blow-holes  and  where  that  porosity  is  apparent  to  the 
naked  eye?  A.  Well,  examination  of  this  broken 
arm  in  the  vicinity  of  the  fractured  face,  you  can  see 
these  blow-holes  are  where  they  come  to  the  surface 
on  the  innerside.  There  are  none  apparent  on  the 
outer  side.  But  then  over  on  the  arm,  over  here 
(indicating),  that  is  bent.  You  can  see  them  on  the 
machined  surface  as  well  as  down  here  in  this  bend 
(indicating)."    (Italics  ours.) 
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Appellants  witness  William  Victor  Knourek,  vice-presi- 
dent in  charge  of  production  of  appellant  company  had 
this  to  say  regarding  the  question  raised  by  appellant  as 
to  whether  there  was  a  feasible  means  of  discovering  the 
defect  or  flaw  available  to  the  appellant.  (It  is  recalled 
that  Mr.  Knourek's  testimony  was  taken  by  deposition. 
His  testimony  was  read  by  Mr.  Callaway  and  the  questions 
put  to  him  were  read  by  Mr.  Olson)     [R.  304]  : 

"Mr.  Olson:  Now,  what  would  the  inspection  or 
tests  that  are  ordinarily  made  reveal,  of  the  castings, 
I  mean? 

Mr.  Callaway :  If  the  casting  is  defective  we  can 
see  it  immediately,  zvhcii  it  comes  in  its  rough  state; 
and  if  there  are  any  defects  we  can  also  tell  later, 
when  we  start  making  cuts  on  the  casting. 

Mr.  Olson:     By  cuts  you  mean  machining? 

Mr.  Callaway:     Machining;  yes,  sir. 

Mr.  Olson:  And  the  machining  is  done  to  smooth 
the  casting  up,  is  it? 

Mr.  Callaway:     That  is  right. 

Mr.  Olson:  And  you  can  tell  by  your  inspection 
and  your  tests  whether  it  is  a  sound  casting;  is  that 
correct  ? 

Mr.  Callaway:     Most  of  the  time  we  can." 

Then   on   page   306: 

"Mr.  Olson:  Then  what  could  be  seen  by  your 
inspection,  in  the  way  of  defects? 

Mr.  Callaway:     Well,  a  crack  in  the  casting. 
Mr.  Olson:     Porosity? 
Mr.  Callaway :     Porosity. 
Mr.  Olson:     Blow-holes? 
Mr.    Callaway :     Blow-holes." 
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And,  at  page  317: 

''Mr.  Olson:  Xow  a  small  blow-hole  might  not 
have  any  effect  on  the  casting  at  all,  is  that  right? 

Mr.  Callaway:     That  is  right. 

Mr.  Olson:  But  a  large  blow-hole  might  have  a 
serious  effect  and  might  cause  a  grave  structural 
defect  ? 

'Mv.  Callaway:     Yes. 

Air.  Olson:  And  it  would  depend  on  the  size  of 
the  blow-hole  as  to  whether  it  constituted  a  structural 
defect,  or  not? 

Air.  Callaway:  But  a  blozc-Jiolc  that  large  would 
he  detected  in  the  niacluiiing  of  the  casting." 

At  page  321  (here  Air.  Lopardo  of  appellant  council  is 
asking  the  questions  of  Air.  Knourek  and  his  answers  are 
being  read  by  Air.  Callaway)  : 

"Air.  Lopardo:  What  I  mean  is,  do  you  have 
standing  instruction  to  all  your  working  force  what 
they  are  to  look  for  in  the  process? 

Air.  Callaway :     That  is  right. 

Air.  Lopardo :     What  are  they  to  look  for  ? 

Air.  Callaway :  Well,  they  are  to  look  for  flaws 
in  the  castings,  upon  machining  the  casting;  if  they 
hit  any  blow-holes  they  are  supposed  to  scrap  the 
casting  immediately.  And  then,  the  most  important 
thing  is  size :  or  one  of  the  important  things  is  size, 
such  as  the  hole  diameter,  and  other  different  meas- 
urements of  the  tool." 

Air.  Charles  E.  Aleissner,  plant  superintendent  of  ap- 
pellant company  on  the  same  question,  testified  as  follows. 
(Air.  Aleissner 's  testimony  was  in  the  form  of  a  deposition 
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and  the  reading  of  it  was  handled  at  the  trial  in  the  same 
manner  as  was  the  testimony  of  Mr.   Knourek,  supra.) 

At  page  340  of  the  transcript  of  record  (the  witness  is 
explaining  the  various  processes  in  the  manufacturing 
of  the  panel  raiser  head)  : 

"Mr.  Lopardo:     So  the  roughness  is  removed? 
Mr.   Callaway:     The   roughness   is   removed;   and 
in  doing  so  he  would  notice  any  imperfections  that 
might  be  in  that  casting." 

At  page  344 : 

"Mr.  Lopard:  And  at  that  time  is  there  any  in- 
spection made? 

Mr.  Callaway :  Well,  he  would  see  any  noticeable 
defects  as  he  is  machining  off  this  rough  surface." 

At  page  400: 

"Mr.  Olson:  Are  blow-holes  easily  discovered  in 
steel  such  as  this? 

Mr.  Callaway:  I  would  say  you  could  see  them, 
if  they  were  there. 

Mr.  Olson:  That  is,  they  would  be  visible  on  in- 
spection to  the  naked  eye? 

Mr.  Callaway:     If  they  were  there. 

Mr.  Olson:     Without  a  microscope? 

Mr.  Callaway:     That  is  right. 

Mr.  Olson :  You  wouldn't  even  need  glasses,  if 
you  had  ordinary  eyesight? 

Mr.  Callaway:     That  is  right." 

At  page  421 : 

"Mr.  Olson:  Did  you  make  any  test  for  hidden 
blow-holes  ? 

Mr.  Callaway:     I  said  yes. 
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Mr.  Olson:     What  was  that  test? 

Mr.  Callaway:     Well—. 

Mr.  Olson :     Go  ahead,  please. 

Mr.  Callaway:     While  it  was  machined. 

Mr.  Olson:     All  right,  what  was  the  test? 

Mr.  Callaway:  Well,  zvhen  a  man  is  machining 
he  can  tell  if  lie  runs  through  a  blow-hole  or  not." 
(Italics  ours.) 

It  is  submitted  that  the  foregoing  is  conclusive  proof 
that  we  are  not  dealing  here  with  a  situation  where  the 
defect  was  a  latent  one  as  appellant  would  have  it  con- 
sidered. That  here  is  proof  positive  that  inspection  of 
the  panel  raiser  head  would  have  made  its  defect  known  to 
even  the  most  casual  inspector.  Porosity,  cavities,  blow- 
holes and  segregation  are  obvious  to  the  naked  eye.  Ac- 
cordingly the  cases  cited  by  appellant  in  support  of  this 
contention  are  not  in  point.  All  four  cases  cited  in 
appellant's  opening  brief  (p.  23)  deal  with  defects  which 
were  latent,  and  where  the  defect,  if  any,  could  not  be 
discovered  by  reasonably  careful  inspection. 

The  court  will  note,  from  the  record  that  the  defective 
panel  raiser  head  which  broke  in  this  case  causing  the 
plaintiff's  injuries  was  in  the  courtroom  at  the  time  of 
the  trial  and  was  introduced  into  the  evidence  as  Plain- 
tiff's Exhibits  2,  2-A,  2-B,  2-C  and  2-D  [R.  97].  Thus 
the  jury  had  before  it  the  portion  of  the  panel  raiser  head 
which  broke  and  was  in  a  position  to  ascertain  for  itself 
from  the  excessive  porosity,  blow-holes  and  segregation 
which  was  evident  to  the  naked  eye  of  each  juror  the 
cause  of  its  breaking.  It  was  able  to  judge  for  itself 
whether  the  condition  of  the  panel  raiser  head  was  such 
that   the   appellants,    in    the    exercise    of    ordinary    care, 
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should  have  discovered  the  defects  in  the  course  of  the 
many  inspections  of  the  casting  which  they  claim  to  have 
made. 

We  see  then,  from  the  record,  that,  in  reality,  the  evi- 
dence established  that  the  defective  condition  which  ex- 
isted at  the  time  that  the  panel  raiser  head  was  in  the 
hands  of  the  appellant  was  one  which  was  visible  to  the 
naked  eye.  The  jury  was  entirely  justified  in  concluding 
that  such  was  the  fact  and  that  the  appellants  were  negli- 
gent in  failing  to  discover  and  provide  against  the  defect 
which  caused  the  injuries  to  appellant. 

Appellant  quotes  extensively  from  the  case  of  Honea 
V.  City  Diary,  Inc.  (supra),  in  support  of  their  conten- 
tion and  the  following  excerpt  from  that  case  is  found  on 
page  24  of  appellant's  brief: 

"The  limit  of  its  (the  manufacturer)  duty  was  to 
provide  against  defect  discernible  upon  reasonable 
inspection.     *     *     *" 

Assuming  that  this  may  be  considered  an  admission  by 
appellant  that  it  was  under  the  same  duty,  it  is  submitted 
that  the  evidence  clearly  proves  that  the  jury  was  justified 
in  finding  that  that  duty  was  not  performed  by  appellant. 

The  case  of  Sheward  v.  Virtue,  20  Cal.  2d  410,  126  P. 
2d  345,  is  one  particularly  in  point  with  the  present  case. 

It  is  stated  by  the  court  in  that  case  at  page  413: 

"The  evidence  is  sufficient,  however,  to  support  the 
implied  finding  of  the  jury  that  the  defect  existed 
when  the  casting  was  in  the  possession  of  the  manu- 
facturer and  while  it  was  being  handled  by  its  em- 
ployees in  the  necessary  processes  before  it  became 
a  part  of  a  completed  chair;  that  the  defect  was  dis- 
cernible if  a  careful  visual  examination  for  fractures 
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was  made,  that  the  manufacturer  was  negHgent  in 
failing  to  make  such  an  examination  and  that  its 
negligence  was  the  proximate  cause  of  the  plaintiff's 
injuries." 

In  affirming  judgment  for  the  plaintiff  in  that  case  the 
court  found  the  evidence  justified  the  verdict  although  the 
defect  complained  of  there  was  not  nearly  as  apparent  as 
are  the  defects  in  the  instant  case. 


B. 

Appellee  is  in  complete  agreement  with  appellant  when 
it  states : 

"The  question  of  casual  connection  should  not  be 
left  to  the  guess,  conjecture  or  surmise  of  the  jury." 
(App.  Op.  Br.  p.  30.) 

However  as  stated  in  the  memorandum  opinion  of  the 
trial  judge  in  McKellar  v.  Pendergast,  68  Cal.  App.  2d 
485,  quoted  by  appellant  in  its  opening  brief  (p.  30)  : 

"A  Plaintiff  is  not  bound  to  negative  every  other 
conceivable  theory  or  hypothesis  which  ingenuity 
may  invent  to  account  for  his  injury." 

It  is  submitted  that  appellant  here  is  demanding  that 
appellee  do  just  that. 

"There  is  a  clear  distinction  between  casual  con- 
nection and  proximate  cause.  Casual  connection  may 
appear,  though  the  negligent  act  be  the  remote  and 
not  the  proximate  cause." 

Alahanm  Pozvcr  Co.  v.  Bass,  119  So.  625,  628,  218 
Ala.  586,  63  A.  L.  R.  1 ; 

Words  and  Phrases,  Vol.  6,  p.  320. 
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The  evidence  here  clearly  proves  that  there  was  but  one 
possible  cause  of  plaintiff's  injury;  the  distintegration  of 
the  panel  raiser  head  a  part  of  which  struck  plaintiff's 
hand  before  he  was  able  to  remove  it  from  the  level  of 
the  Shaper  upon  which  he  was  working.  Where,  in  the 
entire  transcript  of  the  proceedings,  is  there  any  evidence 
upon  which  the  existence  of  any  other  cause  can  be 
premised  ? 

In  San  Joaquin  Grocery  Co.  v.  Trezvhitt,  80  Cal.  App. 
371,  252  Pac.  332,  quoted  by  appellant  (App.  Op.  Br.  p. 
30),  which  was  an  action  to  recover  damages  caused  by 
water  alleged  to  have  drained  into  the  basement  of  plain- 
tiff's store  from  the  adjoining  property,  the  facts  re- 
vealed, as  stated  in  the  court's  opinion: 

"there  were  the  possibilities  that  the  water  which  was 
afterward  found  in  the  plaintiff's  basement  w^as  (1) 
rain-water;  (2)  water  used  for  settling  soil  by  the 
defendants  as  independent  contractors;  (3)  water 
escaped  from  the  three-quarter  inch  hose  used  by  the 
masons  (not  the  defendants),  and  (4)  waters  com- 
ing from  other  sources."    (At  p.  375.) 

The  court  concluded  (p.  376) : 

"So  in  this  case  the  jury  were  left  to  merely  guess 
where  the  waters  found  in  plaintiff's  basement  had 
come  from — whether  said  waters  were  those  in  divi- 
sion (1),  (2),  (3),  or  (4),  as  hereinafter  indicated." 

What  other  cause  would  the  appellant  have  us  believe 
was  the  reason  for  plaintiff's  injury  here?  Appellant 
quotes  at  length  from  the  testimony  of  the  plaintiff  (App. 
Op.  Br.  pp.  25  through  30).  Where,  in  that  testimony,  does 
there  appear  any  cause  other  than  the  distintegration 
of  the  panel  head  which  might  account  for  plaintiff's 
injury?     There  is  none. 
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lt was  established  that  just  before  the  injury  to  plaintiff 
the  panel  raiser  head  was  revolving  at  7200  revolutions 
per  minute  [R.  115].  It  would  obviously  have  been  im- 
possible for  plaintiff  to  have  seen  what  struck  his  hand 
even  if  he  had  not  "ducked  under  the  table"  as  he  testi- 
fied. 

It  was  established  that  plaintiff  never  had  an  injury  to 
his  right  hand  before  the  accident  [R.  169]  and  finally 
that  plaintiff's  right  hand  was  not  cut  ten  seconds  before 
the  part  disintegrated,  but  was  cut  as  it  did  so  [R.  1720]. 

In  McKcUar  v.  Pendcrgast,  supra,  the  source  of  the 
substance  on  the  floor  (upon  which  plaintiff  slipped  and 
fell)  was  unknown.  In  the  instant  case  the  only  single 
cause  of  the  injury  to  plaintiff  was  not  only  known  but 
proved. 

It  is  therefore  submitted  that  there  is  no  merit  whatso- 
ever to  this  contention  of  appellant  that  the  plaintiff  failed 
to  establish  any  causal  connection  between  the  breaking 
of  the  panel  raiser  head  and  the  injury  sustained  by  plain- 
tiff. That  the  negligence  of  the  appellant  company  in 
manufacturing  an  obviously  defective  part  which  was 
inherently  dangerous  was  sufficient  to  establish  the  chain 
of  causation  from  which  the  jury  had  no  alternative  but 
to  find  that  the  plaintiff's  injury  was  the  result  of  the 
sudden  disintegration  and  breaking  apart  of  the  Panel 
Raiser  Head  here  in  question. 

See: 

McGee  v.  Fasidis,  57  Cal.  App.  2d  275. 
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It  is  assumed  that  there  is  no  necessity  to  do  more  in 
answer  to  subdivisions  1  and  2,  paragraph  II  of  appel- 
lant's opening  brief  (p.  8),  referring  to  appellant's  mo- 
tion for  nonsuit  on  the  grounds  that  the  appellant  did  not 
manufacture  the  panel  raiser  head  or  sell  it  to  appellee's 
employer,  in  view  of  the  following  facts : 

In  appellant's  "statement  of  the  case''  on  page  5  the 
following  statement  is  found: 

"The  Champion  panel  raiser  head  in  question  was 
manufactured  by  the  defendant  Woodworkers  Tool 
Works,  Inc.,  an  Illinois  corporation,  located  at  222 
South  Jefferson  Street,  Chicago,  Illinois." 

In  appellant's  "Summar}'  of  Argument"  on  page  11, 
the  following  statement  appears: 

"The  Champion  panel  raiser  head,  *  *  *  ^vas 
manufactured  by  the  appellant  Woodworkers  Tool 
Works  Inc.,  an  Illinois  Corporation." 

The  answer  of  appellant  to  plaintiff's  second  amended 
complaint  in  paragraph  1(D)  thereof  contains  the  follow- 
ing: 

"Answering  the  incorporated  paragraph  V  defend- 
ant admits  that  it  sells  Champion  panel  raiser  heads; 
that  it  partially  manufactured  said  article,     *     *     *" 

The  transcript  of  record  is  replete  with  evidence  that 
the  defendant  manufactured  the  item  in  question  [R. 
285-6;  338-9]. 

The  transcript  of  record  also  contains  adequate  proof 
that  the  appellant  company  sold  the  panel  raiser  head  to 
defendant's  employer  through  the  agency  of  the  Wood- 
works Supply  Co.   [R.  260-261,  266-267,  285,  338-339]. 
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III. 
The  Trial  Court  Committed  No  Prejudicial  Error  in 
Instructing  the  Jury  on  the  Doctrine  of  Res  Ipsa 
Loquitur. 

1.  The  Facts  of  This  Case  Entitled  the  Plaintiff  to  an 
Instruction  to  the  Jury  Given  by  the  Court  on  the 
Doctrine  of  Res  Ipsa  Loquitur. 

Appellant's  contention  that  the  plaintiff  was  not  entitled 
to  an  instruction  to  the  jury  on  the  doctrine  of  res  ipsa 
loquitur  is;  in  brief,  that  in  order  for  this  doctrine  to  be 
applicable  to  a  given  case  the  defendant  must  have  had, 
among  other  things,  exclusive  control  of  the  instrumen- 
tality at  the  time  of  the  event  leading  to  the  injury  to  the 
plaintiff. 

Appellant  further  argues  that  the  doctrine  should  not 
be  held  to  be  applicable  in  the  instant  case  on  the  theory 
that  the  injury  could  have  been  caused  by  a  number  of 
speculative  ways  other  than  by  the  disintegration  of  the 
panel  head  causing  a  piece  of  it  to  strike  plaintiff's  hand. 
(App.  Op.  Br.  pp.  32-33.) 

In  reply  to  the  speculative  explanations  for  the  accident 
which  are  advanced  by  appellant  it  is  submitted  that  the 
undisputed  evidence  proved  that  the  panel  head  was  prop- 
erly installed  [R.  111-115,  185].  There  is  no  evidence 
that  the  blades  of  the  panel  head  had  received  a  blow  of 
any  kind  before  the  part  disintegrated.  Mr.  Cheney  testi- 
fied as  follows  on  that  question: 

"Q.  Did  you  find  any  evidence  that  the  part  that 
broke,  the  arm  that  broke,  the  blade  that  broke,  had 
struck  any  object  before  it  broke?  A.  /  don't  see 
any  evidence,  in  my  opinion.  There  are  a  few  little 
marks  on  it.    They  don't  appear  to  me  to  have  been 
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there  before  this  thing  was  flying  around  and  hitting 
all  kinds  of  things. 

Q.  Is  this  the  blade  from  the  broken  part  (in- 
dicating) ?     A,     It  is. 

Q.  Did  you  find  any  marks  on  it,  to  indicate  it 
had  struck  any  object  of  any  kind,  a  spike,  or  any- 
thing? A.  Yes,  there  are  a  few  little  marks  on 
the  cutter  blade,  but  quite  small.  Under  the  micro- 
scope they  seemed  to  have,  in  my  opinion,  to  have 
come  from  the  back  side,  rather  than  the  front  side. 

Q.  Which  would  have  occurred  when?  A.  Prob- 
ably after  it  was  broke  and  flying  around  and  hit- 
ting all  this  other  metal."     (Italics  ours.) 

It  might  be  added  here  that  Doctor  Detwiler  testified 
as  follows  when  questioned  by  the  court  as  to  what  had 
struck  plaintifif's  hand  causing  his  injury  [at  page  241  of 
the  Transcript  of  Record] : 

"The  Court :  In  this  case  you  think  the  metal 
caused  it?  A.  Yes,  /  do7i'f  think  there  is  any  ques- 
tion in  this  case. 

The  Court:  All  right,  the  reason  I  am  asking 
is  because  the  plaintifif  himself  could  not  tell  what 
actually  caused  it,  what  his  hand  came  in  contact  with 
that  caused  the  injury,  that  is  the  reason  I  am  asking 
you  if  you  can  make  any  deductions  from  the  way 
it  looked. 

The  Witness:  We  felt  there  was  no  question  it 
was  a  metallic  instrument  tlvat  had  caused  this. 

Q.  (By  Mr.  Olson)  :  From  your  observance  of 
the  wound  when  Mr.  Byrne  came  in,  would  it  be  a 
forceful   impact?     A.      Yes. 

Q.  Because  of  the  shattering  of  the  bone?  A. 
Yes. 
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Q.  Because  of  the  breaking  of  the  bone  ?  A.  Yes, 
and  maceration  of  the  tissue. 

Q.  What  do  you  mean?  A.  Well,  very  vulgarly 
to  describe  it,  chewed  up,  hamburger."     (Italics  ours.) 

Appellee's  counsel  seeks  to  avoid  the  doctrine  of  Res 
Ipsa  Loquitur  as  clearly  stated  by  the  Supreme  Court  of 
California  in  the  case  of  Escola  v.  Coca  Cola  Bottling  Co., 
24  Cal.  2d  453,  150  P.  2d  436,  by  gratuitously  stating 
that  the  application  of  the  decision  of  the  court  in  that 
case  was  intended  to  apply  only  in  cases  involving  con- 
tainers of  carbonated  beverages.  The  answer  to  that  con- 
tention is  that  the  decision  in  that  case  not  only  does  not 
so  confine  its  application  but  clearly  makes  its  ruling  of 
general  application. 

A  review  of  California  decisions  long  before  and  those 
decisions  rendered  after  the  Escola  case  (supra)  discloses 
that  the  rule  of  Res  Ipsa  Loquitur  has  consistently  been 
liberally  applied  by  California  courts  and  in  a  multitude 
of  different  factual  situations. 

The  court  states  in  the  Escoh  case  (supra)  : 

"Many  authorities  state  that  the  happening  of  the 
accident  does  not  speak  for  itself  where  it  took  place 
sometime  after  defendant  had  relinquished  control  of 
the  instrumentality  causing  the  injury.  Under  the 
more  logical  viezv,  however,  the  doctrine  may  he  ap- 
plied upon  the  theory  that  defendant  Jiad  control  at 
the  time  of  the  alleged  negligent  act,  although  not  at 
the  time  of  the  accident,  provided  plaintiff  first  proves 
that  the  condition  of  the  instrumentality  had  not 
been  changed  after  it  left  the  defendant's  possession." 
Citing  cases  collected  in  Honea  v.  City  Dairy,  Inc. 
{supra).     (Italics  ours.) 
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Where  in  this  decision  by  the  Supreme  Court  of  Califor- 
nia does  appellant  find  any  indication  that  the  decision  was 
intended  to  apply  only  in  cases  involving  containers  of 
carbonated  beverages?  To  the  contrary  the  Escola  case 
{supra)  is  referred  to  with  approval  in  the  more  recent 
decision  in  Yharra  v.  Spangard,  25  Cal.  2d  486,  where  the 
court  approved  the  doctrine  of  Res  Ipsa  Loquitur  in  the 
case  of  an  injury  resulting  from  medical  treatment. 

In  the  Yharra  case  (supra)  the  court  makes  the  fol- 
lowing comment : 

"An  examination  of  the  recent  cases,  Particularly 
in  this  state,  discloses  that  the  test  of  actual  exclusive 
control  of  an  instrumentality  has  not  been  strictly 
followed,  but  exceptions  have  been  recognized  where 
the  purpose  of  the  doctrine  of  res  ipsa  loquitur  would 
otherwise  be  defeated.  Thus  the  test  has  become 
one  of  right  of  control  rather  than  actual  control." 
(Italics  ours.) 

The  case  of  Mcts  v.  Southern  Pac.  Co.,  51  Cal.  App. 
2d  260.  124  P.  2d  670,  decided  before  the  Escola  case 
(supra)  is  one  particularly  in  point  with  the  instant  case. 
There  the  plaintiff's  husband  was  killed  as  a  result  of  an 
accident  which  occurred  when  a  light  motor  car  in  which 
he  was  riding  overturned  due  to  a  structural  defect.  The 
court  approved  the  giving  of  an  instruction  of  the  doctrine 
of  res  ipsa  loquitur  even  though  the  deceased  person  was 
in  actual  control  and  operation  of  the  motor  car  at  the 
time  of  the  accident. 

The  court  stated  (at  p.  268)  : 

"The  requirement  that  the  instrumentality  must 
be  under  the  management  and  control  of  the  defend- 
ant, in  the  application  of  the  doctrine  of  res  ipsa 
loquitur,  does  not  mean,  nor  is  it  limited  to  actual 
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physical  control.  It  has  been  held  to  apply  to  the 
mere  right  of  control  of  the  instrument  which  causes 
the  injury  at  the  time  of  the  accident."  (Citing 
cases.)     (Italics  ours.) 

In  Van  Horn  v.  Pacific  Refining  Etc.  Co.,  27  Cal.  App. 
105,  148,  Pac.  951,  cited  by  the  court  in  Mets  v.  Southern 
Pac,  supra,  is,  it  is  submitted,  another  case  directly  in 
point  with  the  present  one.  That  case  was  decided  in 
1915,  long  prior  to  the  Escola  decision.  It  involved  an 
injury  which  occurred  as  a  result  of  the  blowing  off  of  a 
cap  of  a  steampipe  while  the  plaintiff  was  bending  over 
the  same  during  the  course  of  his  work.  It  is  also  to  be 
noted  that  the  particular  steampipe  had  been  installed 
by  the  defendant  three  days  before  the  accident.  In 
holding  that  the  case  was  one  to  which  the  doctrine  of 
res  ipsa  loquitur  may  be  fairly  and  properly  applied  the 
court  made  the  following  comment   (at  p.   108)  : 

"There  are  only  three  possible  ways  by  which  its 
(the  cap)  disclocation  could  he  explained:  either  it 
was  defectively  constructed;  or  negligently  and  in- 
sufficiently affixed  to  the  pipe;  or  else  it  had  been 
tampered  with  and  loosened  to  the  point  of  danger 
under  pressure  by  some  one  other  than  the  defend- 
ant's employees.  In  either  of  the  first  two  of  these 
possibilities  the  defendant  would  be  liable.  But  the 
appellant  contends  that  because  the  third  possibility 
exists  the  doctrine  of  res  ipsa  loquitur  can  not  be 
given  application.  In  support  of  this  contention 
counsel  for  the  appellant  argues  that  the  mere  fact 
that   persons   other   than   the   defendant   or   its  em- 
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ployees  were  working  in  and  about  the  building  and 
had  access  to  the  particular  floor  where  this  steam- 
pipe  was  located,  would  be  sufficient  to  prevent  the 
application  of  the  rule,  because  some  one  or  other 
of  these  might  possibly  have  so  struck  or  tampered 
with  this  pipe  as  to  have  caused  the  loosening  of  its 
cap  to  such  an  extent  that  it  would  be  liable  to  blow 
off  at  any  moment  under  pressure. 

"We  think  this  argument,  unsustained  as  it  is  by 
any  semblance  of  evidence  or  proof  tending  to  show 
such  interference  with  this  pipe  or  cap,  carries  the 
possibilities  in  cases  of  this  kind  too  far.  To  give 
it  application  would  be  to  practically  eliminate  the 
doctrine  of  res  ipsa  loquitur  from  the  law     *     *     * 

"The  rule  declared  in  this  and  the  other  cases  cited 
by  appellant  to  the  effect  that  the  exclusive  control 
and  management  of  the  appliance  causing  the  injury 
must  be  shown  to  have  been  in  the  defendant  must 
be  taken  to  refer  to  the  right  of  such  control:  other- 
wise, as  we  have  seen,  the  doctrine  of  res  ipsa  loquitur 
could  seldom  if  ever  be  given  application." 

In  Rafter  v.  Dubrock's  Riding  Academy,  75  Cal.  App. 
2d  621,  171  P.  2d  459,  a  case  involving  an  injury  which 
resulted  from  the  slipping  of  a  saddle  on  a  horse,  the 
same  objection  regarding  the  necessity  of  control  being 
present  in  the  defendant  was  made.  In  approving  the 
application  of  the  doctrine  of  res  ipsa  loquitur  the  court 
stated  (at  p.  626)  : 

"Since  the  defendant  corporation  was  not  present 
by  any  of  its  officers  when  the  ride  took  place,  or 
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when  the  saddle  broke  or  slipped  the  only  control 
which  may  be  attributed  to  it  might  be  called  "con- 
structive control." 

See  also: 

McComas  v.  Al  G.  Barnes,  215  Cal.  685,  12  P.  2d 
630; 

Helms  V.  Pacific  Gas  &  Electric,  21  Cal.  App.  2d 
711,  70  P.  2d  247; 

Lejcune   v.    General   Petroleum    Corporation,    128 
Cal.  App.  404,  18  P.  2d  429. 

In  the  instant  case  it  is  undisputed  that  the  defendant 
corporation  had  exclusive  control  of  the  panel  raiser  head 
at  the  time  of  the  alleged  negligent  act,  that  the  sudden 
disintegration  of  the  head  would  not  have  ordinarily 
occurred  in  the  absence  of  negligence  on  the  part  of  the 
defendant,  and  that  there  was  no  evidence  of  interference 
with  or  improper  installation  of  the  panel  head. 

It  is  therefore  submitted  that  the  doctrine  of  res  psa 
loquitur  was  properly  applicable  and  no  error  was  com- 
mitted in  the  trial  court  instructing  the  jury  on  that 
doctrine. 

It  is  further  submitted  that,  without  the  application 
of  the  doctrine  of  res  ipsa  loquitur,  the  evidence  ade- 
quately supports  the  verdict  of  the  jury.  That  appellant's 
negligence  as  charged  in  the  complaint  was  the  sole  and 
proximate  cause  of  the  injuries  which  were  suffered  by 
appellee. 
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IV. 

The  Special  Damages  Awarded  to  Plaintiff  Were  Pled 

and  Proved  by  Plaintiff. 

At  the  conclusion  of  the  trial  the  court  gave  the  jury 
an  instruction  upon  Special  Damages.  That  instruction 
which  was  not  objected  to  by  appellant  at  any  time  read 
in  part  as  follows: 

"You  are  instructed  that  special  damages  as  dis- 
tinguished from  general  damages  are  those  which 
are  natural  but  not  necessary  consequences  of  a  neg- 
ligent act.  They  are  such  as  will  compensate  plain- 
tiff for  the  reasonable  value,  not  exceeding  cost  to 
plaintiff,  of  the  examinations,  attention,  care  by 
physicians  and  surgeons,  reasonably  required  and 
actually  given  in  the  treatment  of  plaintiff,  and 
reasonably  certain  to  be  required  to  be  given  in  his 
future  treatment,  *  *  *  hospital  accommoda- 
tions *  *  *  and  reasonably  certain  to  be  re- 
quired and  given  in  his  future  treatment,  if  any, 
and  finally,  the  special  damages  are  such  as  will 
compenate  plaintiff  for  the  reasonable  value  of  the 
time  lost,  if  any,  by  plaintiff  since  his  injury  wherein 
he  has  been  unable  to  pursue  his  occupation,  *  *  * 
In  determining  this  amount,  you  should  consider 
such  plaintiff's  earning  capacity,  *  *  *  and  fur- 
ther consider  the  evidence  as  to  the  probability  and 
possibility  of  plaintiff  pursuing  his  occupation  or  any 
other   occupation   in   the   future."      [R.   448-449.] 

Plaintiff's  Second  Amended  Complaint  pleads  as  special 
damages  that  plaintiff  since  said  accident  has  been  totally 


disabled  from  pursuing  his  usual  occupation  and  has 
been  under  the  care  of  physicians  for  said  injuries  and 
has  incurred  medical  expenses  in  the  sum  of  two  hun- 
dred and  fifty  dollars  and  that  further  medical  expenses 
are  being  incurred  by  plaintiff. 

The  plaintiff  testified  that  he  owed  "between  $350.00 
and  $400.00  in  medical  bills  incurred  on  account  of  his 
said  injuries  [R.  202].  That  as  a  result  of  his  injury 
he  was  unemployed  from  the  date  of  the  accident,  Octo- 
ber 28,  1948,  until  January  10,  1949,  a  period  of  approxi- 
mately two  and  one-half  months,  that  he  was  laid  off 
from  work  in  the  first  week  of  February,  1949,  and  was 
not  employed  until  July  of  1949,  a  period  of  approxi- 
mately six  months  [R.  149-150]  ;  a  total  therefore  of 
eight  and  one-half  months  of  loss  of  earnings  was  proved. 
The  plaintiff  further  testified  that  he  earned  approxi- 
mately $64.00  per  week  or  $256.00  per  month  [R.  137]. 
A  loss  of  earnings  therefore  of  $2176.00,  in  addition  to 
his  medical  costs. 

It  was  testified  by  two  of  the  doctors  who  treated  plain- 
tiff that  plaintiff's  injury  requires  future  surgery  [R.  212, 
238].  That  such  operation  would  require  a  week's  hos- 
pitalization and  would  cost  approximately  $300.00  to 
$500.00  [R.  215]. 

In  view  of  the  instruction  of  the  court  on  the  subject  of 
special  damages  and  the  above  referred  to  pleadings  and 
proof  it  is  submitted  that  the  amount  awarded  plaintiff 
for  special  damages  was  fully  justified  and  that  the  said 
special  damages  were  pleaded  and  proved  by  plaintiff. 


Appellant  in  his  Memorandum  of  Points  and  Author- 
ities in  Support  of  Motion  for  Judgment  Non  Obstante 
Veredicto  or  for  a  New  Trial  [R.  57]  has  this  to  say 
regarding  plaintiff's  special  damages    (at  p.   58) : 

"In  recapitulation,  therefore,  plaintiff's  special 
damages  could  not  possibly  be  more  than  $400.00  for 
medical  expenses  and  $1024.00  for  loss  of  earnings, 
or  a  total  of  $1424.00." 

With  this  admission  by  appellant,  in  view  of  the  fact 
that  the  special  damages  awarded  plaintiff  was  in  the 
amount  of  only  $1000.00,  appellant's  contention  that 
appellee  did  not  plead  and  prove  the  special  damages 
awarded  appellee  lacks  consistency  as  well  as  support  by 
the  rest  of  the  record. 

Appellant  quotes  from  California  Jury  Instructions, 
published  by  West  Publishing  Company  (App.  Op.  Br. 
p.  34),  and  indicates  his  approval  of  this  publication. 
It  is  therefore  to  be  noted  that  Number  174-F  thereof,  on 
the  subject  of  special  damages,  includes  the  following 
element : 

"The  reasonable  value  of  the  time  lost,  if  any, 
by  said  plaintiff  since  his  injury  wherein  he  has  been 
unable  to  pursue  his  occupation.  In  determining 
this  amount,  you  should  consider  evidence  of  said 
plaintiff's  earning  capacity,  his  earnings,  and  the 
manner  in  which  he  ordinarily  occupied  his  time 
before  the  injury,  and  hnd  what  he  was  reasonably 
certain  to  have  earned  in  the  time  lost  had  he  not 
been   disabled." 
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V. 

The  Foreman  of  the  Jury  Did  Not  Impeach  the  Verdict 
of  the  Jury.  The  Verdict  and  Judgment  as  Origi- 
nally Entered  Was  the  Result  of  a  Clerical  Error 
and  Was  Properly  Corrected  by  the  Trial  Court. 

Though,  as  appellant  states  (App.  Op.  Br.  p.  38), 
the  affidavit  of  the  foreman  of  the  jury  George  F.  Cald- 
well was  signed  by  affiant  sixteen  days  after  the  verdict 
was  rendered,  it  is  to  be  noted  that  the  affidavit  states 
that  the  affiant  realized  that  he  had  made  a  clerical  error 
"fifteen  minutes  after  said  verdict  was  returned  and  the 
jury  was  discharged"  [R.  64]. 

The  appellant  would  have  it  believed  that  the  trial  court 
in  correcting  the  verdict  in  accordance  with  the  obvious 
intention  of  the  jury  committed  "grave  prejudicial  error." 
Such  a  view  is  not  supported  by  the  cases  cited  by  appel- 
lant or  any  authority  that  we  have  been  able  to  find. 

Without  exception,  the  cases  cited  by  appellant  (App. 
Op.  Br.  p.  2)7)  involve  instances  where  the  jury  by  affi- 
davit or  otherwise  attempted  to  impeach  their  verdict  or 
explain  the  circumstances  under  which  their  decision 
was  made. 

It  is  to  be  recalled  that  the  jury  did  not  arrive  at  its 
verdict  until  1:45  A.  M.,  Tuesday.  February  21.  1950, 
after  having  deliberated  for  a  period  in  excess  of  twelve 
hours  [R.  456,  485]. 

That  a  verdict  was  arrived  at  ten  minutes  before  the 
jury  was  to  again  report  to  the  court  upon  their  delibera- 
tions [R.  64]. 

Under  such  circumstances  a  clerical  error  in  the  filling 
in  and  signing  of  the  verdict  unanimously  agreed  to  by 
the  jury  certainly  is  not  surprising. 
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The  affidavit  of  Georg-e  F.  Caldwell,  foreman  of  the 
jury  [R.  63-64],  is  consistent  with  the  evidence,  and  the 
circumstances  surrounding  his  erroneously  filling  in  the 
amount  of  general  damages  awarded  and  the  special 
damages  awarded  in  the  wrong  spaces  in  the  prepared 
form  of  verdict. 

The  law  clearly  recognizes  the  power  of  a  trial  court 
to  amend  a  jury  verdict  which  is  obviously  the  result  of 
inadvertence  and  does  not  reflect  the  intention  of  the  jury 
and  which  verdict  is  not  even  consistent  with  the  evidence. 

Here  the  affidavit  was  offered  not  for  the  impeachment 
of  the  verdict,  hut  ratJicr  to  make  a  clerical  correction. 

The  case  of  Freid  v.  McGrath,  135  F.  2d  833  (1943), 
is  a  Federal  court  decision  particularly  in  point  with 
the  question  here  involved.  There  the  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  $425.00.  WJiich 
verdict  the  jury  expressly  confirmed  after  the  verdict  zvos 
read  in  open  court.  Upon  affidavits  of  several  of  the 
jurors  it  was  obvious  that  the  jury  intended  to  return  a 
verdict  which  would  result  in  plaintiff  being  entitled 
to  the  sum  of  $850.00  instead  of  $425.00. 

The  Court  of  Appeal  held   that : 

"If  the  jury  actually  found  a  verdict  in  the  amount 
of  $850.00  but  mistakenly  apportioned  that  amount 
between  two  defendants,  the  District  Court  // 
properly  convinced  of  that  fact,  would  have  power 
to  correct  the  verdict  accordingly:  so  that  it  would 
express  the  conclusion  actually  reached,  and  finally 
agreed  upon  by  the  jury — but  mistakenly  reported  to 
the  court."     (Italics  ours.) 
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The  court  in  its  opinion  made  the  following  comment : 
"If  any  question  remains  as  to  what  constitutes 
the  true  verdict  of  the  jury,  it  must  be  decided  by 
the  District  Court,  in  the  proper  exercise  of  its  dis- 
cretion, using  such  information  as  may  be  available 
to  it.  *  *  *  Where  the  jury's  error  is  patent  on 
the  face  of  the  verdict,  the  court  should  so  amend 
the  verdict  as  to  make  it  conform  to  correct  legal 
principles.  But  where  the  mistake  is  latent  in  and 
not  apparent  on  the  face  of  the  verdict,  it  is  some- 
times proper  to  receive  the  affidavits  of  the  jurors 
to  ascertain  their  true  verdict."     (Italics  ours.) 

It  is  stated  by  the  court  in  Consolidated  Rendering  Co. 
V.  Nezv  Haven  Hotel  Co.,  300  Fed.  627  (at  p.  629) : 

"A  distinction  has  arisen  in  the  consideration  of 
cases  in  which  the  verdict  of  a  jury  is  sought  to  be 
corrected  between  those  cases  which  present  a  situa- 
tion where  there  has  been  a  misapprehension  as  to 
the  law,  error  in  computation,  irregular  or  illegal 
methods,  of  a  misunderstanding  as  to  how  the  pro- 
ceeds are  to  be  divided,  as  in  the  case  at  bar,  and 
those  cases  which  show  that  there  has  been  a  clerical 
error  in  the  real  verdict  which  the  jury  actually 
agreed  upon.  In  the  former  class  the  evidence  of 
the  jurors  is  invariably  excluded,  in  the  latter  case 
the  correction  is  made. 

Also  see  Bateman  v.  Donovan,   131   Fed.   759    (at  p. 
765): 

"*  *  *  many  cases  have  recognized  that  in 
some  instances  affidavits  and  testimony  of  jurors  may 
properly  be  admitted,  such  as  for  the  purpose  of 
correcting  clerical  mistake  in  the  jury's  uttered  ver- 
dict   *    ♦    * 
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"If  a  verdict  is  informal,  but  otherwise  sufficient, 
in  that  it  is  responsible  to  all  the  issues  the  Court  may 
enter  it  in  proper  form." 

Cyclopedia  of  Federal  Procedure  (2d  Ed.),  Vol.  8, 
p.  18. 

California  also  recognizes  the  authority  of  the  trial 
court  to  amend  a  jury  verdict  to  make  it  properly  reflect 
the  intent  of  the  jury. 

A  California  decision  on  precisely  the  same  question 
as  the  one  at  bar  is  found  in  Phipps  v.  The  Superior 
Court  of  Alameda  County,  32  Cal.  App.  2d  371.  89  P. 
2d  698.  There  the  jury  rendered  its  verdict  in  favor 
of  the  plaintiff  and  against  the  defendant  and  awarded 
the  plaintiff  $2500.00  against  each  of  the  defendants. 
The  trial  court  ordered  the  verdict  corrected  so  as  to 
make  the  total  verdict  for  $2500.00  instead  of  $5000.00. 
In  affirming  this  action  by  the  trial  court  it  was  stated: 

"Admittedly  a  trial  court  upon  its  own  motion 
or  on  ex  parte  application  has  jurisdiction  to  correct 
mistakes  in  its  orders  and  records  which  are  not 
actually  the  result  of  the  exercise  of  judgment." 
{Quoting  Estate  of  Burnett,  11  Cal.  2d  259,  79 
P.  2d  89.) 

At  page  374  the  court  states : 

"The  court  does  not  have  the  right  to  correct  a 
proper  judgment  but  it  has  the  right  to  change  the 
judgment  in  accordance  with  the  actual  decision." 
(Citing  cases.) 


L 
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See  also: 

Weddle  v.  Logos,  52  Cal.  App.  2d   115,   125   P. 

2d  914; 
Curtis  V.  San  Pedro  Transportation  Co.,  10  Cal. 

App.  2d  547,  75  P.  2d  1072; 
Triiebody  v.  Jacohson,  2  Cal.  281. 

According-ly,  it  is  submitted  that  there  occurred  no 
"grave  Prejudicial  error"  or  any  error  at  all  by  the  trial 
court  in  correcting  the  verdict  in  this  case. 

Conclusion. 

It  is  therefore  respectfully  submitted  that: 

1.  The  defendant,  Woodworkers  Tool  Works,  Inc.,  a 
corporation,  was  properly  served  with  process  in 
this  action  and  was  subject  to  the  jurisdiction  of 
the  District  Court  of  the  Southern  District  of  Cali- 
fornia. 

2.  That  the  defendant  company  was  guilty  of  negli- 
gence, that  that  negligence  was  the  direct  and 
proximate  cause  of  plaintiff's  injury,  and  that  there- 
was  a  direct  causal  connection  between  the  breaking 
of  the  panel  head  and  the  injury  sustained  by  the 
plaintiff. 

3.  That  the  doctrine  of  res  ipsa  loquitur  was  applicable 
in  this  case. 

4.  That  the  special  damages  awarded  to  the  plaintiff 
were  supported  by  the  evidence  and  were  not  con- 
trary to  law. 

5.  That  the  foreman  of  the  jury  did  not  impeach  the 
verdict  of  the  jury  but  merely  called  the  trial  court's 
attention  to  a  clerical  error  committed  upon  his 
part  in  filling  out  the  verdict. 
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It  is  therefore  urged  that  there  were  no  errors  com- 
mitted at  the  trial  and  that  appellant  motion  to  dismiss, 
motion  for  nonsuit,  motion  for  directed  verdict  and  motion 
for  judgment  itoti  obstante  veredicto  were  properly  de- 
nied. 

Accordingly  it  is  respectfully  submitted  that  no  grounds 
for  reversal  of  the  judgment  exist  in  the  instant  case. 

Respectfully  submitted, 

John  W.  Olson, 

Attorney  for  Appellee. 


No.  12549 

Wlnittts  Matti 

Court  of  ilppeals! 

for  tte  ^tntti  Circuit. 


MIKE  J.  FEELEY, 

Appellant, 

vs. 

TIGHE  E.  WOODS,  Housing  Expediter,  OFFICE 
OF  THE  HOUSING  EXPEDITER, 

Appellee. 


Cransicript  of  l^ecorb 


Appeal  from  the  United  States  District  Court, 

Western  District  of  Washington, 

Northern  Division. 


^FAUL  P*  O'BRIEN,' 


Phillips  &  Von  Orden  Co.,  870  Brannon  Street,  Son  Francisco,  Calif. 


No.  12549 

Winitth  States 

Court  of  ^peals; 

for  ttc  Minti)  Circuit. 


MIKE  J.  FEELEY, 

Appellant, 
vs. 

TIGHE  E.  WOODS,  Housing  Expediter,  OFFICE 
OF  THE  HOUSING  EXPEDITER, 

Appellee. 


tlTrangcript  of  i^corir 


Appeal  from  the  United  States  District  Court, 

Western  District  of  Washington, 

Northern  Division. 


Phillips  &  Van  Orden  Co.,  870  Brannan  Street,  San  Francisco,  Calif. 


INDEX 

[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and,  likewise,  cancelled  matter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.] 

PAGE 

Affidavit  of  Delia  Foughty  in  Support  of  De- 
fendant's Motion  for  New  Trial 27 

Amended  Answer 8 

Answer  of  Defendant 7 

Appellant's  Designation  of  Record 64 

Appellant's  Statement  of  Points 62 

Certificate  of  Clerk  to  Record  on  Appeal 60 

Complaint    2 

Cost  Bond  on  Appeal 32 

Designation  of  Record  on  Appeal 33 

Findings  of  Fact  and  Conclusions  of  Law 17 

Judgment 23 

Motion  for  New  Trial 25 

Names  and  Addresses  of  Counsel 1 

Notice  of  Appeal 31 

Stipulation    10 

Exhibit  A 15 


11 

INDEX  PAGE 

Transcript  of  Proceedings  at  Trial 34 

Court's  Oral  Decision 51 

Argument  of  Motion  for  New  Trial 55 

Witness,  Defendant's: 

Foughty,  Delia 

— direct    i..-., 38 

— cross 42 

— redirect «« 47 


NAMES  AND  ADDRESSES  OF  COUNSEL 

MARK  M.  LITCHMAN, 

414  American  Building, 
Seattle,  Washington, 

Attorney  for  Appellant. 

C.  E.  KNOWLTON,  JR., 

9051/2  Third  Avenue, 
Seattle,  Washington, 

Attorney  for  Appellee. 


2  Mike  J.  Feeley  vs. 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  2201 

TIGHE  E.  WOODS,  Housing  Expediter,  OFFICE 
OF  THE  HOUSING  EXPEDITER, 

Plaintiff, 
vs. 
MIKE  J.  FEELEY, 

Defendant. 

COMPLAINT 

Comes  now  plaintiff  above  named  and  alleges: 

I. 

That  plaintiff  is  the  duly  appointed,  acting  and 
qualified  Housing  Expediter,  Office  of  the  Housing 
Expediter,  an  agency  of  the  United  States  govern- 
ment created  by  the  Veterans  Emergency  Housing 
Act  of  1946  as  amended  (50  U.S.C.A.  App.  1821  et 
seq.),  and  brings  this  action  on  behalf  of  the  United 
States  of  America  pursuant  to  the  Housing  and 
Rent  Act  of  1947,  as  amended  by  the  Housing  and 
Rent  Act  of  1948  (50  U.S.C.A.  App.  Sees.  1881- 
1906). 

II. 

Jurisdiction  of  this  action  is  conferred  upon  this 
Court  by  Sec.  206(b)  of  the  Act. 

III. 

That  the  defendant,  Mike  J.  Feeley,  residing  at 
1535   Bellevue   Avenue,    Seattle,   Washington,   has 
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been  at  all  times  mentioned  herein  the  landlord  and 
operator  of  certain  controlled  multiple  unit  housing 
accommodations  located  at  1535  Bellevue  Avenue, 
Seattle,  Washington,  and  at  all  times  hereinafter 
mentioned  this  defendant  has  rented  and  offered  for 
rent  certain  of  the  units  within  said  housing  accom- 
modations. 

IV. 
That  in  the  judgment  of  the  Housing  Expediter 
the  defendant  has  engaged  in  acts  and  practices 
which  constitute  a  violation  of  Sec.  206(a)  of  the 
said  Act  in  that  this  defendant  has  since  July  1, 
1947,  demanded  and  received  rentals  in  excess  of  the 
otherwise  maximum  applicable  rents  for  the  use  and 
occupancy  of  certain  of  the  units  within  the  housing 
accommodations  operated  by  him  and  located  at  1535 
Bellevue  Avenue,  Seattle,  Washington,  by  charging 
the  tenants  for  and  on  account  of  the  periods  and 
for  the  use  and  occupancy  of  the  units  the  rentals 
all  as  set  forth  in  Exhibit  ''A"  attached  to  this  Com- 
plaint and  hereby  made  a  part  hereof,  when  the 
maximum  rentals  established  under  and  pursuant  to 
the  said  Act  were  no  more  than  those  set  forth  in 
the  said  Exhibit  "A,"  all  of  which  resulted  in  the 
overcharges  therein   computed. 

Wherefore  plaintiff  prays : 

1.  For  a  temporary  and  permanent  injunction  re- 
straining the  defendant,  Mike  J.  Feeley,  together 
with  his  agents  and  servants  from  renting  or  offer- 
ing for  rent  any  of  the  accommodations  located  at 


4  Mike  J.  Feeley  vs. 

1535  Bellevue  Avenue,  Seattle,  Washington,  at  rent- 
als in  excess  of  the  otherwise  applicable  maximum 
rentals  as  established  pursuant  to  the  said  Housing 
and  Rent  Act. 

2.  For  an  Order  of  the  Court  directing  the  de- 
fendant, Mike  J.  Feeley,  to  restore  those  sums  al- 
ready exacted  from  his  various  tenants  for  the  use 
and  occupancy  of  the  units  occupied  by  such  tenants 
in  excess  of  the  otherwise  applicable  maximum  rent- 
als as  established  therefor  and  pursuant  to  the  Hous- 
ing and  Rent  Act  of  1947,  as  amended,  to  wit : 

Tenant  Overcharge 

A.  Joseph $  207.96 

J.  Harvey 245.01 

R.  Buckholtz   214.16 

T.  Smith 245.75 

J.  McQuire    ) 

V.  Schultz      ) 169.20 

C.  Bruhahn    ) 

Hutton  &  Whiteside 19.60 

Martell    86.20 

J.  Fisher 94.40 

C.  Gabel  &  E.  Thompson 148.69 

J.  Reese 19.50 

C.  H.  MuUin 55.76 

W.  Ashwell 169.50 

C.  G.  Hunter 207.53 

D.  Dunn  and  M.  Sewall 344.68 

R.  E.  Best 94.18 

E.  L.  Cheshier 147.20 

D.  W.  Huest 78.35 
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Tenant  Overcharge 

C.  E.  Mintz 51.41 

M.  Thompson  &  L.  Asplund 26.84 

J.  D.  Anderson    102.79 

D.  Young    17.14 

H.  Christensen 267.01 

C.  Allen 27.04 

M.  Nick 6.72 

F.  L.  Evans  203.70 

C.  Forsmark  &  F.  Wetzel 16.87 

D.  King       ) 
L.  "Webb       ) 

L.  Palmer    ) 30.50 

B.  Langley  ) 

Lancaster  &  Hulbert 124.18 

J.  Williscraft 69.02 

A.  Grasgulis  ) 

B.  Lyons        ) 285.74 

Liebel  ) 

Nick     ) 5.45 

S.  Bakke 54.50 

S.  Carithers  25.50 

F.  W.  Riass 24.50 

B.  Bidders   169.50 


$4056.08 


and  if  for  any  reason  the  said  tenants  or  any  of 
them  be  not  entitled  in  equity  and  good  conscience 
to  receive  such  refund,  or  cannot  be  found,  then  in 
the  alternative  the  Court  order  such  money  paid 
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over  to  the  Treasurer  of  the  United  States,  all  for 
the  purpose  of  enforcing  compliance  of  said  Act. 

3.  For  the  costs  of  this  action. 

4.  For  such  other  and  further  relief  as  the  Court 
may  deem  just  and  equitable. 

Dated  at  Seattle,  Washington,  this  21st  day  of 
February,  1949. 

/s/  CLINTON  J.  CRANDALL, 

/s/  C.  E.  KNOWLTON,  JR., 

Attorneys  for  Plaintiff. 

Address : 

Office  of  Housing  Expediter, 
9051/2  Thii'd  Avenue, 
Seattle  4,  Washington. 
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[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANT 

The  Defendant  answering  the  Plaintiff's  Com- 
plaint denies  and  alleges  as  follows : 

I. 

Defendant  admits  Paragraph  III  of  the  Com- 
plaint. 

II. 

Defendant  denies  each  and  every  allegation  con- 
tained in  Paragraph  IV  and  the  whole  thereof. 

Wherefore,  Defendant  having  fully  answered, 
prays  that  the  action  of  the  Plaintiff  be  dismissed 
and  that  he  have  Judgment  against  the  Plaintiff  for 
all  his  costs  and  disbursements  herein  incurred. 

/s/  MARK  M.  LITCHMAN, 

Attorney  for  Defendant. 

[Endorsed] :    Filed  March  17,  1949. 
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[Title  of  District  Court  and  Cause.] 

AMENDED  ANSWER 

The  defendant,  by  way  of  an  Amended  Answer, 
denies  and  alleges  as  follows : 

I. 

Defendant,  answering  Paragraph  II  of  the  com- 
plaint, denies  the  same. 

11. 

Defendant  denies  Paragraph  III  of  the  com- 
plaint. 

III. 

Defendant  denies  Paragraph  IV  of  the  complaint 
and  all  and  every  part  thereof. 

By  way  of  a  further  and  separate  defense  to  the 
action,  defendant  alleges  as  follows: 

That  a  little  more  than  a  year  ago  the  defendant 
purchased  the  building  located  at  1535  Bellevue 
Avenue,  Seattle,  Wash.,  formerly  known  as  the 
Pinevue  Apartments,  and  that  at  the  time,  or  shortly 
thereafter,  the  building  was  about  to  be  condemned 
by  the  health  department  and  the  fire  department  as 
being  untenantable  because  it  was  infected  with  rats 
and  it  had  been,  and  was  being,  operated  as  dan- 
gerous to  life  and  property  in  violation  of  the  build- 
ing and  fire  department's  ordinances  and  rules  and 
regulations  of  the  City  of  Seattle;  that  the  defend- 
ant requested,  before  condemnation  thereof,  an  op- 
portmiity  to  make  the  building  habitable;  that  he 
thereupon  ordered  all  tenants  to  vacate  said  prem- 
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ises  and  spent  a  considerable  amount  of  money  in 
renovating  said  building  to  make  it  fit  for  human 
habitation. 

That  some  time  in  August  of  1948,  he  opened  the 
said  building  for  occupancy  as  a  hotel  in  compli- 
ance with  Sec.  6860  of  Rem.  Rev.  Statutes  of  Wash- 
ington, and  kept  a  hotel  register  as  required  by  Sec. 
6861  of  Rem,  Rev.  Statutes  of  Washington.  That 
he  advertised  the  said  premises  as  an  apartment- 
hotel  and  rendered  all  customary  services  furnished 
by  a  hotel  in  the  City  of  Seattle  excepting  that  of  a 
bell  hop,  which  was  for  the  reason  that  it  was  a 
small  hotel  and  did  not  require  such  service;  that 
the  defendant  himself  performed  such  services 
whenever  they  were  required. 

That  defendant  charged  reasonable  rents  for  his 
rooms  and  apartments  and  that  he  is  entitled  to 
continue  operating  the  said  premises  as  an  apart- 
ment-hotel without  being  required  to  charge  the  rate 
required  under  the  "Housing  and  Rent  Act"  of  1947 
or  1948. 

Wherefore,  defendant  prays  for  a  judgment  dis- 
missing plaintiff's  action. 

/s/  MARK  W.  LITCHMAN, 

Attorney  for  Defendant. 

Duly  verified. 

Copy  received. 

[Endorsed]  :     Filed  August  20,  1949. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  between  the  plainti:ff  and 
the  defendant  by  their  respective  undersigned  attor- 
neys, C,  E.  Knowlton,  Jr.,  attorney  for  the  Housing 
Expediter,  and  Mark  M.  Litchman,  attorney  for  the 
defendant,  that  for  the  purpose  of  narrowing  the 
proof  on  the  trial  of  the  cause  above  entitled,  that 
the  following  facts  are  true  and  correct  and  no  proof 
need  be  offered  by  either  party  concerning  them; 
however,  that  the  parties  resei*ve  all  objections  as 
to  the  materiality  or  admissibility  of  such  facts. 

1.  That  Tighe  E.  Woods  was  at  the  time  of  the 
commencement  of  this  action  and  now  is  the  duly 
appointed  and  qualified  Housing  Expediter. 

2.  That  the  defendant,  Mike  J.  Feeley,  since 
about  June  5,  1948,  has  been  the  landlord  and  oper- 
ator of  a  certain  multiple  unit  housing  accommoda- 
tion located  at  1535  Bellevue  Avenue  in  the  city  of 
Seattle,  Washington. 

3.  That  the  defendant  made  the  rental  charges 
of  the  tenants  named  and  for  the  periods  as  set 
forth  in  the  Schedule  hereto  attached  marked  Ex- 
hibit "A"  at  such  location  located  at  1535  Bellevue 
Avenue,  Seattle,  Washington. 

4.  That  the  maximum  rentals  as  established  by 
an  Order  of  the  Rent  Director  of  the  Puget  Sound 
Defense  Rental  Area  for  the  respective  imits  within 
the  structure  located  at  1535  Bellevue  Aveime,  Se- 
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attle,  Washington,  on  June  3,  1943,  without  any 
change  being  made  thereafter  until  the  Order  re- 
ferred to  in  Par.  5  of  this  Stipulation  is  set  forth 
in  such  Exhibit  ''A"  and  columnized  in  such  Exhibit 
under  ''Maximum  Rent  at  the  time  of  Rental 
Charge." 

5.  That  the  maximum  rentals  for  the  various 
units  within  the  concerned  accommodation  as  ulti- 
mately established  for  the  same  various  units  re- 
ferred to  in  this  Stipulation  were  established  by 
order  of  the  Rent  Director  dated  May  18,  1949,  and 
effective  January  17,  1949,  and  are  set  forth  under 
the  column  marked  "Maximum  Rent  as  ultimately 
established"  in  such  Exhibit  "A."  That  this  Order 
was  effective  as  of  the  date  the  landlord  filed  the 
petition  at  the  Office  of  Housing  Expediter  for  in- 
crease of  rent,  and  none  of  the  rental  charges  set 
forth  in  such  Exhibit  were  affected  by  the  terms  of 
this  Order. 

6.  That  no  Order  has  been  made  affecting  the 
maximum  rentals  in  any  of  the  units  within  the  ac- 
commodation located  at  1535  Bellevue,  Seattle, 
Washington,  since  the  Order  referred  to  in  Par.  5 
of  this  Stipulation,  nor  has  the  rental  on  any  of 
these  units  been  changed  by  any  lease  executed  under 
or  pursuant  to  the  Housing  and  Rent  Act  of  1947,  as 
amended. 

7.  That  the  difference  between  the  maximum 
rentals  as  established  by  the  Order  of  June  3,  1943, 
and  in  effect  during  the  period  set  forth  in  such 
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Exhibit  "A"  and  the  rental  charged  during  such 
period  is  set  forth  under  the  cohimn  marked  ''Over- 
charge List  No.  1." 

8.  That  the  difference  between  the  maximum  rent 
as  ultimately  established  by  the  Order  of  May  18, 
1949,  heretofore  referred  to  as  set  forth  in  such 
Exhibit  "A"  under  the  column  marked  ''Over- 
charge List  No.  2." 

9.  That  the  reason  why  the  Order  of  May  18, 
1949,  was  issued  by  the  Office  of  Housing  Expediter 
was  based  upon  the  fact  that  the  landlord  com- 
pletely rehabilitated  the  premises  and  changed  the 
units  therein  from  unfurnished  to  furnished,  in- 
stalled refrigerators,  provided  maid  services,  bed- 
ding and  linen,  laundry  of  linen,  lights,  cooking  fuel 
and  dishes  and  utensils,  all  of  which  services  and 
improvements  the  persons  heretofore  named  as  ten- 
ants in  such  Exhibit  "A"  enjoyed  during  their  re- 
spective terms  of  occupancy. 

10.  That  the  structure  here  concerned  with  prior 
to  about  June,  1948,  had  been  operated  as  an  apart- 
ment house,  and  about  June  5,  1948,  the  defendant 
evicted  all  of  the  then  tenants  and  occupants  on  the 
grounds  then  provided  for  by  the  Housing  and  Rent 
Act,  and  specifically  for  the  reason  that  he  wanted 
possession  of  the  premises  to  make  repairs  and  im- 
provements on  the  premises  which  could  not  be  done 
with  the  tenants  in  occupancy.  Such  repairs  were 
made  and  the  structure  was  reopened  for  occupancy 
on  or  about  September  1,  1948.    While  no  structural 
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changes  were  made  in  the  individual  units  (the 
same  units  in  the  same  space  existed  upon  reopening 
as  existed  prior  thereto)  all  of  the  apartments  were 
redecorated,  cleaned  up  and  generally  rehabilitated 
with  a  new  roof  placed  upon  the  building  in  addition 
to  the  other  services  heretofore  enumerated,  which 
had  not  been  theretofore  provided  to  the  tenants. 
As  a  matter  of  fact,  prior  to  such  evictions  followed 
by  repairs,  the  City  of  Seattle  Health  Department 
and  the  City  of  Seattle  Fire  Department  had  re- 
quested that  numerous  repairs  and  improvements  be 
made  to  the  structure  herewith  concerned  or,  in  the 
alternative,  that  such  structure  would  be  ordered 
condemned. 

Upon  its  reopening  in  September,  1948,  an  awn- 
ing was  placed  in  front  of  the  structure  bearing  the 
legend  "Feeley's  Apartment  Hotel."  However, 
there  is  no  contention  that  prior  to  about  Septem- 
ber 1,  1948,  the  structure  was  known  or  operated  in 
any  way  except  as  a  low  class  apartment  house  ac- 
commodation. 

Dated  at  Seattle,  Washington,  this  14th  day  of 
October,  1949. 

/s/  C.  E.  KNOWLTON,  JR., 

Attorney,  Office  of  Housing 
Expediter. 

/s/  MARK  M.  LITCHMAN, 

Attorney  for  Defendant. 


EHIBIT  "A" 

Landlord — Mike  J.  Feeley 

1535  Bellevue  Avenue,  Seattle 

Charge  for 

Max.  Rent  for  Time 

Overcharge 

Max.  Rent  as 

OvercharKe 

Unit 

Tenant 

Period 

Period 

of  Rental  Charge 

List  #1 

Ultimately  Est. 

List  #2 

#  1 

A.  Joseph 

3  mos.  20  days 

$22.00  per  mo.  or 

$184.34 

$  55.50  per  mo. 

$  61.00 

9-22-48/1-11-49 

$265.00 

80.66  for  period 

204.00  for  period 

#  3 

J.  Harvey 

2  mos.  2  days 

22.50  per  mo.  or 

133.50 

56.00  per  mo. 

65.73 

9-8-48/11-10-48 

180.00 

46.50  per  period 

115.73  for  period 

#  3 

R.  Buckholtz 

2  mos.  2  days 

22.50  per  mo.  or 

115.50 

56.00  per  mo. 

46.27 

11-8-48/1-10-49 

162.00 

46.50  per  period 

115.73  for  period 

#  4 

T.  Smith 

4  mo.  11  davs 

22.50  per  mo. 

245.75 

56.00  per  mo. 

78.97 

9-5-48/1-16-49 

344.00 

98.25  for  period 

265.03  for  period 

#  5 

J.  McGuire      ) 

2  mo.  2  days 

225.00 

27.00  per  mo. 

169.20 

63.50  per  mo. 

93.77 

V.  Schultz        ) 
C.  Bruhahn      ) 

9-5-48/11-7-48 

55.80  for  period 

131.23  for  period 

#  5 

Hiitton  &  Whiteside 

6  days 
11-7-48/11-13-48 

25.00 

27.00  per  mo. 
5.40  for  period 

19.60 

63.50  per  mo. 
12.30  for  period 

12.31 

#  5 

Martell 

1  mo.  2  days 
11-7-48/12-9-48 

115.00 

27.00  per  mo. 
28.80  for  period 

86.20 

63.50  per  mo. 
67.73  for  period 

47.27 

#  5 

J.  Fisher 

1  mo.  4  days 
12-10-48/1-14-49 

125.00 

27.00  per  mo. 
30.60  for  period 

94.40 

63..50  per  mo. 
71.96  for  period 

53.04 

#  6 

C.  Gabel  and 

1  mo.  &  26  days 

200.00 

27.50  per  mo. 

148.69 

64.00  pernio. 

80.55 

E.  Thompson 

9-7-48/11-2-48 

51.31  for  period 

119.45  for  period 

#  6 

J.  Reese 

6  days 
11-3-48/11-9-48 

25.00 

27.50  per  mo. 
5.50  for  period 

19.50 

64.00  per  mo. 
12.67  for  period 

12.33 

#  6 

J.  Harvey 

1  mo.  and  12  davs 
11-10-48/12-22-48 

150.00 

27.50  per  mo. 
38.49  for  period 

111.51 

64.00  per  mo. 
89.59  for  period 

60.41 

#  6 

C.  H.  Mullen 

21  days 
12-22-48/1-12-49 

75.00 

27.50  per  mo. 
19.24  for  period 

55.76 

64.00  per  mo. 
44.79  for  period 

30.21 

#  7 

R.  Buckholtz 

1  month 
9-12-48/10-12-48 

75.00 

22.50  per  mo. 
22.50  for  period 

52.50 

56.00  per  mo. 
56.00  for  period 

19.00 

#  7 

W.  Ashwell 

3  mo.  &  4  days 
10-10-48/1-14-49 

240.00 

22.50  per  mo. 
70.50  for  period 

169.50 

56.00  per  mo. 
175.46  for  period 

64.54 

#  8 

C.  G.  Hunter 

4  mo.  and  1  day 
9-7-48/1-8-49 

298.28 

22.50  per  mo. 
90.75  for  period 

207.53 

56.00  per  mo. 
225.86  for  period 

72.42 

#  9 

D.  Dunn  and 

4  mo.  4  days 

448.00 

25.00  per  mo. 

344.68 

59.50  per  mo. 

202.07 

M.  Sewall 

9-7-48/1-11-49 

103.32  for  period 

245.93  for  period 

#10 

R.  E.  Best 

14  days 
9-3-48/9-17-48 

44.00 

23.00  per  mo. 
10.72  for  period 

33.38 

56.50  per  mo. 
26.16  for  period 

17.84 

#10 

E.  L.  Cheshier 

10  davs 
9-18-48/9-28-48 

31.45 

23.00  per  mo. 
7.60  for  period 

23.85 

56.50  per  mo. 
18.83  for  period 

12.62 

#10 

D.  W.  Huest 

1  mo.  2  days 
9-28-48/10-29-48 

102.88 

23.00  per  mo. 
24.53  for  period 

78.35 

56.50  per  mo. 
60.26  for  period 

42.62 

#10 

C.  E.  Mintz 

21  days 
10-30-48/11-20-48 

67.50 

23.00  per  mo. 
16.09  for  period 

51.41 

56.50  per  mo. 
39.54  for  period 

27.96 

#10 

M.  Thompson  and 

11  days 

35.37 

23.00  per  mo. 

26.84 

56.50  per  mo. 

14.66 

L.  Asplund 

11-19-48/11-30-48 

8.43  for  period 

20.71  for  period 

#10 

J.  D.  Anderson 

1  mo.  6  days 
11-30-48/1-4-49 

112.50 

23.00  per  mo. 
27.60  for  period 

84.90 

56.50  per  mo. 
67.79  for  period 

44.71 

exhib: 

IT  "A"— (Continued; 

) 

Landlord — Mike  J.  Peeley 

1535  Bellevue  Avenue,  Seattle 

Charge  for 

Max.  Rent  for  Time 

Overcharge 

Max.  Rent  as 

Overcharge 

Unit 

Tenant 

Period 

Period 

of  Rental  Charge 

List  #1 

Ultimately  Est. 
56.50  per  mo. 

List  #2 

#10 

D.  Young 

7  days 

22.50 

23.00  per  mo. 

17.14 

9.32 

1-8-49/1-15-49 

5.36  for  period 

13.18  for  period 

#11 

H.  Christenson 

i  mos.  18  days 
9-8-48/1-26-49 

366.00 

21.50  per  mo. 
98.89  for  period 

267.01 

55.00  per  mo. 
252.99  for  period 

113.01 

#12 

C.  Allen 

14  days 

23.50  per  mo. 

27.04 

57.00  per  mo. 

11.40 

9-10-48/9-23-48 

38.00 

10.98  for  period 

26.60  for  period 

#12 

M.  Nick 

6  days 

23.50  per  mo. 

6.72 

57.00  iier  mo. 

.02 

9-25-48/10-1-48 

11.42 

4.70  for  period 

11.40  for  period 

#12 

F.  Evans 

3  mo.  6  days 

23.50  per  mo. 

192.80 

57.00  per  mo. 

85.60 

10-1-48/1-7-49 

268.00 

75.20  for  period 

182.40  for  period 

#14 

C.  Forsmark  and 

8  days 

30.50  per  mo. 

16.87 

67.00  per  mo. 

7.14 

F.  Wetzel 

9-10-48/9-17-48 

25.00 

8.13  for  period 

17.86  for  period 

#14 

R.  E.  Best 

21  days 

30.50  per  mo. 

60.80 

67.00  per  mo. 

35.25 

9-17-48/10-8-48 

82.14 

21.34  for  period 

46.89  for  period 

#14 

R.  Buckholtz 

21  days 

67.50 

30.50  per  mo. 

46.16 

67.00  per  mo. 

20.61 

#14 

D.  King       ) 

10-9-48/10-30-48 

21.34  for  period 

46.89  for  period 

L.  Webb       ) 

14  days 

45.00 

30.50  per  mo. 

30.50 

67.00  per  mo. 

13.74 

L.  Palmer    ) 

10-25-48/11-8-48 

14.22  for  period 

31.26  for  period 

B.  Langley  ) 

#14 

Lancaster  and 

1  mo.  20  days 

175.00 

30.50  per  mo. 

124.18 

67.00  per  mo. 

63.34 

Hulbert 

11-12-48/12-31-48 

50.82  for  period 

111.66  for  period 

#14 

J.  D.  Anderson 

7  days 
1-4-49/1-11-49 

25.00 

30.50  per  mo. 
7.11  for  period 

17.89 

67.00  per  mo. 
15.63  for  period 

9.37 

#15 

J.  Williscraft 

28  days 
9-4-48/10-2-48 

93.00 

26.00  per  mo. 
23.98  for  period 

69.02 

62.50  per  mo. 
58.32  for  period 

34.68 

#15 

A.  Drasgulis  and 

3  mos.  and  13  days 

375.00 

26.00  per  mo. 

285.74 

62.50  per  mo. 

160.43 

B.  Lyons 

10-2-48/1-15-49 

89.26  for  period 

214.57  for  period 

#16 

A.  Joseph 

13  days 

20.50  for  mo. 

23.62 

54.00  per  mo. 

9.10 

9-9-48/9-22-48 

32.50 

8.88  for  period 

23.40  for  period 

#16 

B.  Liebel  and 

3  days 

7.50 

20.50  per  mo. 

5.45 

54.00  per  mo. 

2.10 

M.  Nick 

9-22-48/9-25-48 

2.05  for  period 

5.40  for  period 

#16 

F.  L.  Evans 

6  days 
9-25-48/10-1-48 

15.00 

20.50  per  mo. 
4.10  for  period 

10.90 

54.00  per  mo. 
10.80  for  period 

4.20 

#16 

E.  L.  Cheshier 

2  mos.  9  days 

20.50  per  mo. 

123.35 

54.00  per  mo. 

46.30 

9-28-48/12-6-48 

170.50 

47.15  for  period 

124.20  for  period 

#16 

S.  Bakke 

1  month 
12-9-4S/1-8-49 

75.00 

20.50  per  mo. 
20.50  for  period 

54.50 

54.00  per  mo. 
54.00  for  period 

21.00 

#17 

S.  Carrithers 

14  days 
9-9-48/9-23-48 

36.00 

22.50  per  mo. 
10.50  for  period 

25.50 

56.00  per  mo. 
26.12  for  period 

9.S8 

#17 

F.  W.  Riass 

14  days 
9-22-48/10-6-48 

35.00 

22.50  per  mo. 
10.50  for  period 

24.50 

56.00  per  mo. 
26.12  for  period 

8.88 

#17 

B.  Riddes 

3  mos.  &  4  days 
10-5-48/1-9-49 

240.00 

22.50  per  mo. 
70.50  for  period 

Total 

169.50 

56.00  per  mo. 
175.46  for  period 

64..54 

$4056.08 

$1890.21 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  2201 

TIGHE  E.  WOODS,  Housing  Expediter,  OFFICE 
OF  THE  HOUSING  EXPEDITER, 

Plaintiff, 

vs. 

MIKE  J.  FEELEY, 

Defendant. 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

This  matter  having  come  duly  on  for  trial  the  14th 
day  of  October,  1949,  before  the  Honorable  Lloyd  L. 
Black,  United  States  District  Judge,  sitting  without 
a  jury,  C.  E.  Knowlton,  Jr.,  appearing  for  the  plain- 
tiff, and  Mark  M.  Litchman  appearing  for  the  de- 
fendant, and  the  Court  having  heard  the  evidence 
submitted  and  having  inspected  the  premises  and 
considered  the  Briefs  filed  by  coimsel,  the  Court 
now  makes  its 

Findings  of  Fact 
as  f oUows : 

I. 
That  the  defendant,  Mike  J.  Feeley,  is  and  has 
been  the  landlord  and  operator  of  a  certain  housing 
accommodation  located  at  1535  Bellevue  Avenue  in 
the  city  of  Seattle,  Washington,  from  September  1, 
1948,  to  the  present. 
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II. 
That  the  defendant  charged  the  following  persons 
the  following  sums  as  rent  for  the  use  and  occupancy 
of  the  described  units  within  the  said  accommoda- 
tion and  for  the  periods  stated  as  follows: 

Chg.  for 

Unit            Tenant                          Period  of  Occupancy  Period 

~1        A.  Joseph 9-22-48/  1-11-49  $265.00 

3        J.  Harvey  9-  8-48/11-10-48  180.00 

3  E.  Buckholtz 11-  8-48/  1-10-49  162.00 

4  T.  Smith 9-  5-48/  1-16-49  344.00 

5  J.  McGuire   ) 

V.  Schultz     ) 9-  5-48/11-  7-48  225.00 

C.  Bruhahn  ) 

5        Hutton  &  Whiteside 11-  7-48/11-13-48  25.00 

5        Martell  11-  7-48/12-  9-48  115.00 

5  J.  Fisherman 12-10-48/  1-14-49  125.00 

6  C.  Gabel  and  E.  Thompson..  9-  7-48/11-  2-48  200.00 

6        J.Eeese  11-  3-48/11-  9-48  25.00 

6        J.  Harvev  11-10-48/12-22-48  150.00 

6  C.  H.  Mullen 12-22-48/  1-12-49  75.00 

7  R.  Buckholtz  9-12-48/10-12-48  75.00 

7  W.  Ashwell  10-10-48/  1-14-19  240.00 

8  C.  G.  Hunter 9-  7-48/  1-  8-49  298.28 

9  D.  Dunn  and  M.  SeweU 9-  7-48/  1-11-49  448.00 

10        R.  E.  Best  9-  3-48/  9-17-48  44.00 

10         E.  L.  Cheshier 9-18-48/  9-28-48  31.45 

10        D.  W.  Huest  9-28-48/10-29-48  102.88 

10        C.  E.  Mintz 10-30-48/11-20-48  67.50 

10         M.  Thompson  and 

L.  Asplund  11-19-48/11-30-48  35.37 

10        J.  D.  Anderson 11-30-48/  1-  4-49  112.50 

10  D.  Young 1-  8-49/  1-15-49  22.50 

11  H.  Christenson  9-  8-48/  1-26-49  366.00 

12  C.  Allen  9-10-48/  9-23-48  38.00 

12        M.  Nick   9-25-48/10-  1-48  11.42. 

12         F.  Evans  10-  1-48/  1-  7-49  268.00 

14        C.  Forsmark  and  F.  Wetzel  9-10-48/  9-17-48  25.00 

14        R.  E.  Best  9-17-48/10-  8-48  82.14 

14        R.  Buckholtz 10-  9-48/10-30-48  67.50 

14        D.  King         ) 

L.Webb        ) 10-25-48/11-8-48  45.00 

L.  Palmer     ) 
B.  Langlev    ) 

14        Lancaster"  and  Hulbert  11-12-48/12-31-48  175.00 

14  J.  D.  Anderson  1-  4-49/  1-11-49  25.00 

15  J.  WiUiscraft   9-  4-48/10-  2-48  93.00 
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Chg.  for 
Unit Tenant Period  of  Occupancy      Period 

~15  A.  Drasgulis  and  B.  Lyons..lO-  2-48/  1-15-49  375.00 

16  A.  Joseph 9-  9-48/  9-22-48  32.50 

16  B.  Liebel  and  M.  Nick 9-22-48/  9-25-48  7.50 

16  F.  L.  Evans 9-25-48/10-  1-48  15.00 

16  E.  L.  Cheshier 9-28-48/12-  6-48  170.50 

16  S.  Bakke   12-  9-48/  1-  8-49  75.00 

17  S.  Carrithers 9-  9-48/  9-23-48  36.00 

17  F.  W.  Riass 9-22-48/10-  6-48  35.00 

17  B.  Riddes 10-  5-48/  1-  9-49  240.00 

III. 
That  on  June  3,  1943,  an  Order  was  made  and 
entered  hj  the  Eent  Director  of  the  Office  of  Price 
Administration  fixing  and  establishing  rental  for 
the  various  units  within  the  accommodation  located 
at  1535  Bellevue  Avenue  in  the  city  of  Seattle, 
Washington,  at  the  rates  per  month  set  forth  here- 
imder  under  Column  *'A."  That  such  rentals  so  set 
by  such  Order  were  not  thereafter  changed  or  ad- 
justed until  an  Order  issued  May  18,  1949,  effective 
January  17,  1949,  by  the  Office  of  Housing  Expe- 
diter was  made  and  these  latter  rentals  so  fixed  and 
established  and  hereunder  listed  under  Column  ''B." 

Unit Column  "A" Column  "B" 

1 $22.00  per  month  $55.00  per  month 

3 22.50  per  month  56.00  per  month 

4 22.50  per  month  56.00  per  month 

5 27.00  per  month  63.50  per  month 

6 27.50  per  month  64.00  per  month 

7 22.50  per  month  56.00  per  month 

8 22.50  per  month  56.00  per  month 

9 25.00  per  month  59.50  per  month 

10 23.00  per  month  56.50  per  month 

11 21.50  per  month  55.00  per  month 

12 23.50  per  month  57.00  per  month 

14 30.50  per  month  67.00  per  month 

15 26.00  per  month  62.50  per  month 

16 20.50  per  month  54.00  per  month 

17 22.50  per  month  56.00  per  month 
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lY. 

That  the  reason  for  the  Order  heretofore  referred 
to  as  being  effective  January  17,  1949,  was  because 
of  the  substantial  addition  to  such  accommodations 
of  various  services,  equipment  and  improvements, 
which  the  tenants  listed  in  Finding  No.  II  enjoyed 
during  their  term  of  occupancy. 

V. 

That  the  structure  located  at  1535  Bellevue  Ave- 
nue, Seattle,  Washington,  is  not  and  has  not  been 
a  hotel  in  the  community,  nor  is  it  nor  has  it  been 
known  as  such  within  such  community,  nor  were 
additional  housing  accommodations  created  by  con- 
version. 

VI. 

That  in  collecting  the  rentals  for  the  various  units 
set  forth  in  Findings  of  Fact  No.  II  up  to  about  the 
15th  of  January,  1949,  the  defendant  acted  in  good 
faith  in  the  honest  assumption  that  the  accommoda- 
tion he  was  operating  was  not  subject  to  rent  con- 
trol under  the  Housing  and  Rent  Act,  and  from 
these  Findings  of  Fact  the  Court  makes  the  follow- 
ing 

Conclusions  of  Law 

1.  That  Tighe  E.  Woods,  as  Housing  Expediter, 
Office  of  Housing  Expediter,  is  entitled  to  maintain 
this  action  and  jurisdiction  is  conferred  upon  this 
Court  by  Sec.  206(b)  of  the  Housing  and  Rent  Act 
of  1947,  as  amended. 
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2.  That  the  structure  located  at  1535  Bellevue 
Avenue  in  the  city  of  Seattle,  Washington,  is  a  con- 
trolled housing  within  the  meaning  of  the  Housing 
and  Rent  Act  of  1947  as  amended. 

3.  However,  that  because  the  tenants  enjoyed  the 
services,  equipment  and  improvements  during  their 
term  as  tenants,  for  which  the  increased  rental  al- 
lowance made  by  the  Order  effective  January  17, 
1949,  was  granted,  in  the  exercise  of  the  sound  dis- 
cretion of  the  Court  the  determination  of  any  resti- 
tution due  justly  and  fairly  should  be  predicated 
on  such  Order  rather  than  the  maximum  rent  tech- 
nically in  effect  during  the  period  of  occupancy  of 
such  tenants. 

4.  That  because  the  tenants  were  pemiitted  to 
remain  in  possession  for  short  and  odd  terms  of 
occupancy  without  being  expected  to  or  paying  rent- 
als for  a  full  monthly  period,  and  this  condition 
constituted  both  a  service  to  the  tenant  and  a  burden 
on  the  landlord,  and  in  view  of  the  fact  that  prior 
to  about  January  17,  1949,  the  landlord  in  making 
the  rental  charges  that  he  did,  was  acting  in  good 
faith,  in  the  sound  discretion  of  the  Court  and  for 
the  purpose  of  determining  the  amount  of  restitu- 
tion due,  the  difference  between  the  amount  of  the 
rental  charged  and  the  amount  established  by  the 
Order  effective  January  17,  1949,  should  be  the 
measure  of  restitution  if  the  occupancy  of  the  tenant 
constituted  one  or  more  months,  plus  the  rate  of 
11/4  times  the  monthly  rate  if  the  occupancy  of  the 
tenant  constituted  one  or  more  weeks,  in  addition 
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to  such  months;  provided  that  in  no  case  should 
the  weekly  rate  for  a  period  less  than  a  month 
exceed  the  monthly  rental,  plus  a  rate  of  twice  the 
monthly  rate  if  the  occupancy  of  the  tenant  consti- 
tuted one  or  more  days  in  addition  to  such  months 
and  weeks,  but  provided  that  in  no  case  that  the 
daily  rate  should  exceed  the  weekly  rate  for  a  period 
less  than  a  week,  nor  should  the  daily  and  weekly 
rate  combined  exceed  the  monthly  rate.  That  if  the 
period  of  occupancy  of  the  tenant  was  for  less  than 
a  month,  then  the  measure  of  restitution  should  be 
computed  at  the  same  rate  as  the  period  in  excess 
of  the  month  is  computed  for  a  tenant  renting  for  a 
month  plus  additional  weeks  or  days  as  heretofore 
set  foi-th.  Nothing  in  this  Conclusion,  however,  is 
intended  to  authorize  the  defendant  herein  to  retain 
rentals  in  excess  of  the  proportionate  monthly  rate 
based  upon  the  Order  of  January  17,  1949,  after 
such  date,  regardless  of  the  term  that  any  tenant 
may  have  occupied  any  unit  within  the  concerned 
accommodation  thereafter. 

Let  Judgment  for  Injunction  and  Restitution  be 
entered  accordingly. 

Done  in  open  court  this  20th  day  of  January, 
1950. 

/s/  LLOYD  L.  BLACK, 

United  States  District  Judge. 

Presented  by: 

/s/  C.  E.  KNOWLTON,  JR., 
Attorney  for  Plaintiff. 

[Endorsed] :     Filed  Jan.  20,  1950. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division 

No.  2201 

TIGHE  E.  WOODS,  Housing  Expediter,  OFFICE 
OF  THE  HOUSING  EXPEDITER, 

Plaintiff, 

vs. 

MIKE  J.  FEELEY, 

Defendant. 

JUDGMENT 

The  Court  having  entered  its  Findings  of  Fact 
and  Conclusions  of  Law  herein  and  being  fully  ad- 
vised in  the  premises.  Now,  Therefore, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  the  defendant,  Mike  J.  Feeley,  together  with 
his  agents  and  servants,  be  restrained  and  enjoined 
from  demanding  or  receiving  rentals  for  any  of  the 
units  within  the  accommodation  located  at  1535 
Bellevue  Avenue,  Seattle,  Washington,  in  excess  of 
the  otherwise  maximum  rentals  as  established  pur- 
suant to  the  said  Housing  and  Rent  Act  of  1947,  as 
amended. 

It  is  the  further  Judgment  and  Order  of  this 
Court  that  the  defendant,  Mike  J.  Feeley,  shall 
forthwith  pay  into  the  registry  of  the  Court,  by 
paying  to  the  Clerk  thereof,  the  total  sum  of  $1,- 
498.31,  such  sum  representing  the  amount  which  this 
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Court  lias  found  the  defendant  has  charged  his 
various  tenants  in  excess  of  the  otherwise  maximum 
rentals  as  established  under  the  Housing  and  Rent 
Act  of  1947,  as  amended,  for  the  period  from  Sep- 
tember 1,  1948,  until  on  or  about  January  17,  1949, 
for  the  use  and  occupancy  of  the  various  units 
within  the  accommodation  located  at  1535  Bellevue 
Aveime,  Seattle,  TTashington,  and  which  this  Court 
has  further  found  in  the  exercise  of  its  equitable 
discretion  to  be  the  proper  measure  of  restitution 
in  this  case. 

It  Is  Further  Ordered  that  the  several  persons 
hereinafter  named,  upon  filing  written  application 
therefor  with  the  Clerk  of  this  Court,  requesting  the 
respective  sums  following  their  names,  be  paid  to 
them  out  of  the  total  of  $1,498.31  paid  into  the  clerk 
by  the  said  defendant  and  upon  order  of  the  court 
acting  upon  such  application  shall  be  entitled  to 
receive  from  the  said  Clerk  such  sum,  to  wit : 


A.  Joseph 

$43.00 

R.  E.  Best 

$20.04 

J.  Harvev 

103.49 

E.  L.  Cheshier 

38.04 

T.  Smith 

85.90 

D.  W.  Huest 

38.96 

R.  Buekholtz 

62.14 

C.  E.  Mintz 

11.00 

J.  McGuire    ) 

]\I.  Thompson  ) 

V.  Schultz     ) 

89.66 

L.  Aspluud      ) 

.98 

C.Bruhahn  ) 

J.  D.  Anderson 

38.26 

Hutton       ) 

D.  Young 

2.95 

Whiteside  ) 

3.02 

H.  Christensou 

93.50 

Jlartell 

43.16 

F.  L.  Evans 

77.28 

J.  Fisherman 

44.82 

Lancaster  ) 

Gabel               ) 

Hulbert      ) 

41.00 

E.  Thompson  ) 

72.00 

J.  Williscroft 

30.50 

Reese 

2.85 

A.  Drasgulis   ) 

C.  H.  Mullen 

11.00 

B.  Lvons          ) 

144.24 

W.  Ashwell 

57.28 

S.  Bakke 

21.00 

C.  G.  Hunter 

70.60 

Riddes 

57.28 

D.  Dunn     ) 
M.  SewaU  ) 

194.36 

Total 

..  $1498.31 
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It  is  further  ordered  that  the  Plaintiff  shall  have 
and  recover  his  taxable  costs  herein,  including  filing 
and  Marshal's  fees  for  service  in  the  amount  of 
$17.72. 

Done   in   open   court   this   20th   day   of   January, 
1950. 

/s/  LLOYD  L.  BLACK, 

United  States  District  Judge. 

Presented  by: 

C.  E.  KNOWLTON,  JR., 

Attorney,  Office  of  Housing 
Expediter. 

[Endorsed] :     Filed  and  entered  Jan.  20,  1950. 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division 

No.  2201 

TIGHE  E.  WOODS,  Housing  Expediter,  OFFICE 
OF  THE  HOUSING  EXPEDITER, 

Plaintiff, 
vs. 
MIKE  J.  FEELEY, 

Defendant. 

MOTION  FOR  NEW  TRIAL 

The  Defendant  moves  the  Court  for  an  Order 
setting  aside  the  JudgTaent  in  favor  of  the  Plaintiff 
and  against  the  Defendant  entered  on  the  20th  day 
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of  January,  1950,  and  for  a  new  trial  on  the  follow- 
ing grounds: 

1.  Insufficiency  of  the  evidence  to  justify  the 
Decision  and  Judgment  in  the  following  particulars : 

1.  That  the  Plaintiif  had  no  legal  authority 
to  sue  on  behalf  of  the  tenants. 

2.  That  the  accommodations  of  the  Defendant 
were  not  subject  to  control  by  the  Expediter  for  two 
reasons : 

a.  That  such  accommodations  were  addi- 
tional housing  accommodations  converted  from 
a  building  which,  but  for  Defendant's  promises 
and  assurances  to  the  Fire  and  Health  Depart- 
ments of  the  City  of  Seattle  that  he  would  cor- 
rect  the  unsafe  and  unhealthy  conditions,  would 
have  been  condemned  and  would  have  remained 
vacant. 

b.  That  the  services  furnished  by  the  De- 
fendant to  the  tenants  were  more  than  those 
given  by  any  hotel,  apartment  house  or  rooming 
house  and  were  those  which  came  within  the- 
meaning  of  a  family  hotel. 

3.  Newly  discovered  evidence  material  for  the 
Defendant  that  he  could  not  with  reasonable  dili- 
gence have  discovered  and  produced  at  the  trial 
which  evidence  is  supported  by  the  Affidavit  of 
Delia  Foughty  hereto  attached  with  evidence  is  not 
cumulative  and  not  corroborative  of  evidence  pro- 
duced at  the  trial  but  which  evidence  if  proven  at 
the  trial  would  change  the  amount  of  the  Judgment 
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to  the  benefit  of  the  Defendant.  Such  evidence  will 
show  that  the  Local  Area  Expediter  had  arbitrarily 
established  monthly  rates  which  violated  Sec.  204 
(b)(1)  of  the  Housing  and  Rent  Act  of  1947  as 
amended  and  it  has  become  impossible  for  the  De- 
fendant to  operate  the  accommodations. 

Dated  at  Seattle,  Washington,  this  30th  day  of 
January,  1950. 

/s/  MARK  M.  LITCHMAN, 

Attorney  for  Defendant. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  DELLA  FOUGHTY  IN  SUP- 
PORT OF  DEFENDANT'S  MOTION  FOR 
NEW  TRIAL 

State  of  Washington, 
County  of  King — ss. 

Delia  Foughty,  being  first  duly  sworn  on  oath 
deposes  and  says:  that  she  makes  this  affidavit  in 
support  of  Defendant's  Motion  for  a  New  Trial 
of  the  above-entitled  case ;  that  she  is  familiar  with 
the  facts  to  be  hereinafter  set  forth  by  reason  of 
her  employment  by  the  Defendant  to  check  on  the  in- 
come and  expenses  in  the  operation  of  the  accommo- 
dations located  at  1535  Bellevue,  Seattle,  Washing- 
ton; that  at  the  time  that  the  Defendant  was  re- 
quested by  the  Local  Area  Expediter  to  apply  for 
the  establishment  of  monthly  rates  for  the  said 
accommodation  the  accommodation  had  onlv  been 
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in  operation  under  the  ownership  of  the  Defendant 
for  a  little  more  than  four  (4)  months;  that  she  was 
the  one  who  prepared  the  application  and  at  the 
time  she  was  of  the  opinion  that  the  total  monthly 
expenses  for  the  operation  of  said  accommodation 
would  not  amount  to  more  than  the  sum  of  $748.57. 
She  excluded  therefrom  allowances  for  depreciation, 
repairs,  replacements  and  pajTnents  on  the  prin- 
cipal and  interest  on  the  purchase  of  the  building 
and  the  furniture  although  some  of  the  items  were 
mentioned  in  her  statement.  At  the  time  the  rental 
income  was  figured  at  $930.50  there  was  no  allow- 
ance made  for  loss  and  vacancy  which  last  figure 
was  based  upon  the  rates  established  by  the  Local 
Area  Expediter.  On  May  17,  1949,  monthly  rates 
were  established  by  the  Local  Area  Expediter  and 
although  Affiant  and  the  Defendant  knew  that  they 
would  have  a  difficult  time  to  maintain  the  sei*vices 
and  make  repairs  and  replacements  they  didn't 
realize  until  after  the  trial  of  the  case  that  were 
it  not  for  the  money  they  received  from  the  com- 
mercial rentals,  namely  $285.00  per  month,  that  they 
would  not  be  able  to  take  care  of  the  increasing 
nimiber  of  bills  which  came  in  which  far  exceeded 
the  expenses  on  paper;  that  when  the  commercial 
rentals  failed  to  come  in  it  was  then  that  it  dawned 
upon  Affiant  that  they  would  not  be  able  to  operate 
the  accommodation ;  that  the  space  that  was  formerly 
occupied  by  commercial  tenants  has  been  vacant 
for  several  months;  that  in  addition  to  the  above 
increase  of  expenses  the  acconamodation  has  been 
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damaged  as  a  result  of  the  earthquake  which  up  to 
date  amounts  to  sixteen  or  seventeen  hundred  dol- 
lars; that  every  now  and  then  a  new  damage  ap- 
pears as  a  result  of  the  earthquake  and  that  these 
repairs  will  have  to  be  made  otherwise  the  building 
may  be  condemned  by  the  Building  Department. 
That  Affiant  knows  that  the  Defendant  has  fallen 
behind  on  his  payments  on  the  building  to  the  extent 
of  four  months'  jjayments,  to  wit:  the  sum  of  $1,- 
600.00  and  on  the  payments  for  the  furniture  to 
the  extent  of  $2,305.00  and  also  on  the  payments 
for  other  articles  of  equipment  such  as  oil  burner, 
hot  water  tank,  refrigerators  and  ranges.  The  credi- 
tors threaten  to  foreclose  and  that  unless  substantial 
payments  are  made  by  the  Defendant  they  will  take 
possession  and  in  the  case  of  the  personal  property 
will  no  doubt  remove  the  same  from  the  building. 
That  the  Affiant  knows  that  it  will  be  impossible  to 
operate  the  accommodation  furnishing  the  various 
services  on  the  rates  established  by  the  Local  Area 
Expediter;  Affiant  states  that  she  would  be  willing 
to  testify  and  will  offer  testimony  and  documents 
such  as  bills  at  a  trial  to  substantiate  her  statements 
herein  made.  Affiant  is  not  an  accountant  and  was 
not  aware  of  the  facts  alleged  herein  pertaining 
to  the  increased  expenditures  until  some  weeks  after 
the  trial  when  the  Defendant  asked  her  where  they 
were  going  to  get  the  money  to  continue  operating 
the  accommodation.  Sec.  204  (b)  (1)  of  the  Hous- 
ing and  Rent  Act  of  1947  as  amended  requires  the 
Expediter  to  allow  the  landlord  a  fair  net  operating 
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income.  However,  in  the  establishment  of  the  low 
monthly  rentals  it  will  be  impossible  for  the  De- 
fendant to  operate  said  accommodation.  All  of  the 
statements  above-mentioned  are  not  cumulative  and 
are  not  corroborative  of  evidence  produced  at  the 
trial  but  which  evidence  if  proven  at  the  trial  would 
change  the  amount  of  the  Judgment  to  the  benefit 
of  the  Defendant  if  the  said  Defendant  is  allowed  to 
prove  the  same  and  more  than  that  would  make  it 
possible  for  him  to  operate  the  accommodations. 

/s/  DELLA  FOUGHTY, 

Affiant. 

Subscribed  and  Sworn  to  before  me  this  30th  day 
of  January,  1950. 

[Seal]  /s/  MARK  M.  LITCHMAN, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

Copy  received. 

[Endorsed] :     Filed  Jan.  30,  1950. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division 

No.  2201 

TIGHE  E.  WOODS,  Housing  Expediter,  OFFICE 
OF  THE  HOUSING  EXPEDITER, 

Plaintiff, 
vs. 
MIKE  J.  FEELEY, 

Defendant. 

NOTICE  OF  APPEAL  TO   CIRCUIT   COURT 
OF  APPEALS 

Notice  is  hereby  given  that  Mike  J.  Feeley,  the 
Defendant,  hereby  appeals  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  Judgment 
entered  in  the  above-entitled  case  on  January  20, 
1950,  in  favor  of  the  Plaintiff  and  against  the  De- 
fendant for  the  sum  of  $1,498.31  and  costs  and  from 
all  other  Rulings  and  Orders  made  in  the  trial  of 
the  case  and  in  particular  from  the  Order  denying 
a  Motion  for  a  New  Trial  entered  February  10, 
1950. 

/s/  MARK  M.  LITCHMAN, 

Attorney  for  Defendant. 

[Endorsed]  :     Filed  April  10,  1950. 
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IJTitle  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 
Bond  No.  49  S  3801 
Know  All  Men  By  These  Presents : 

That  we,  Mike  J.  Feeley,  and  The  Aetna  Casualty 
and  Surety  Company,  a  Connecticut  Corporation  of 
Hartford,  Connecticut,  are  held  and  firmly  bound 
unto  Tighe  E.  Woods,  Housing  Expediter — Office  of 
the  Housing  Expediter,  in  the  sum  of  Two  Hundred 
Fifty  Dollars  ($250.00),  lawful  money  of  the 
United  States,  to  be  paid  to  said  Tighe  E.  Woods, 
Housing  Expediter — Office  of  the  Housing  Expe- 
diter, his  successor  or  suc-cessors,  to  which  payment 
well  and  truly  to  be  made  we  bind  ourselves  and 
each  of  us  jointly  and  severally  and  each  of  our  suc- 
cessors and  assigns  by  these  presents. 

Sealed  with  our  seals  and  dated  this  10th  day  of 
April,  1950. 

Whereas,  the  above-named  Mike  J.  Feeley  has 
prosecuted  an  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  to  reverse 
the  judgment,  decision,  and  decree  of  the  U.  S. 
District  Court  in  the  above-entitled  cause,  which 
decision  of  the  United  States  District  Court  was  in 
favor  of  Tighe  E.  Woods,  Housing  Expediter — 
Office  of  the  Housing  Expediter,  and  against  Mike 
J.  Feeley. 

Now,  Therefore,  the  condition  of  this  obligation  is 
such  that  if  the  above-named  Mike  J.  Feeley  shall 
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prosecute  its  said  appeal  to  effect  and  shall  pay  all 
costs  if  the  appeal  is  dismissed  or  the  judgment  or 
decision  of  the  U.  S.  District  Court  is  affirmed,  or 
such  costs  as  the  appellate  court  may  award  if  the 
judgment  and  decision  of  the  U.  S.  District  Court 
is  modified,  then  this  obligation  shall  be  void ;  other- 
wise to  remain  in  full  force  and  effect. 

/s/  MIKE  J.  FEELEY, 
Principal. 

THE  AETNA  CASUALTY  AND 
SURETY  COMPANY. 

[Seal]  By  /s/  J.  L.  WARME, 

Resident  Vice  President. 
Attest : 

/s/  D.  H.  HOFFMAN, 

Resident  Assistant  Sec'y, 


[Title  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 

To  the  Clerk  of  the  above-mentioned  Court : 

Please  transmit  to  the  Clerk  of  the  Court  of  Ap- 
peals for  the  Ninth  Circuit  the  entire  record  to- 
gether with  the  transcript  of  the  proceedings  in  the 
above-entitled  case. 

/s/  MARK  M.  LITCHI^IAN, 

Attorney  for  Defendant. 

Service  acknowledged. 
[Endorsed]  :     Filed  May  12,  1950. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  2201 

TIGHE  E.  WOODS,  Housing  Expediter,  OFFICE 
OF  THE  HOUSING  EXPEDITER, 

Plaintiff, 
vs. 
MIKE  J.  FEELEY, 

Defendant. 

STENOGRAPHIC  TRANSCRIPT  OF 
PROCEEDINGS  AT  TRIAL 

October  1,  1949 
Black,  Judge. 

Appearances : 

C.  E.  KNOWLTON,  JR., 

Attorney  at  Law,  Appearing  for  and  on 
behalf  of  plaintiff; 

MARK  M.  LITCHMAN, 

Attorney  at  Law,  Appearing  for  and  on 
behalf  of  defendant. 

The  Court :  The  cause  of  Tighe  E.  Woods,  Hous- 
ing Expediter,  plaintiff,  versus  Mike  J.  Feeley,  de- 
fendant. No.  2201,  is  called  for  trial. 

Is  the  plaintiff  ready? 
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Mr.  Knowlton:     Plaintiff  is  ready. 

The  Court:     Is  the  defendant  ready? 

Mr.  Litchman:     The  defendant  is  ready. 

The  Court:    You  may  proceed. 

Mr.  Knowlton:  Counsel  have  entered  into  a 
stipulation  as  to  most  of  the  material  facts. 

The  Court:     In  writing? 

Mr.  Knowlton:     It  is  in  writing. 

The  Court :  All  right.  If  you  will  let  me  read 
it,  I  will  know  a  great  deal  more  than  I  do  now. 
(Court  reads  stipulation  referred  to.) 

The  Court:     Well,  what  is  the  issue? 

Mr.  Litchman:  If  the  Court  please,  I  will  fur- 
ther narrow  the  facts  and  the  law  to  a  point  where 
the  matter  will  be  very  simple.  With  reference  to 
the  legal  points,  immediately  after  the  government 
has  rested  its  case  it  is  my  intention  to  move  to 
dismiss  on  the  ground  that  the  tenants  have  not 
given  any  written  authorization  to  the  expediter  to 
bring  the  suit.  If  that  motion  be  denied,  we  will 
then  argue  and  offer  proof  to  the  effect  that  since 
August  1948,  in  line  with  the  amended  answer, 
that  Mr.  Feeley  has  been  operating  this  place  as 
an  apartment  hotel  and  furnishing  services  similar 
to  the  services  rendered  by  other  apartment  hotels 
in  the  City  of  Seattle,  and  also  in  line  with  that 
which  the  State  statute  provides  as  to  what  con- 
stitutes a  hotel.  Hence  under  the  Federal  statute 
we  contend  we  have  a  right  since  we  opened  the 
establishment  under  Section  1892  Title  50,  which 
decontrols  housing  accommodations   in   any  estab- 
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lishment  which  is  commonly  known  as  a  hotel,  and 
also  Section  3-a,  that  there  has  been  a  reconversion 
and  conversion  of  the  housing  accommodation.  I 
suppose  you  would  call  it  a  house  although  I  would 
call  it  in  my  own  language  a  flop  house.  That  is 
really  what  it  was  before  we  took  over. 

And  we  want  to  show  that  he  is  operating  now 
as  a  hotel  and  giving  the  same  kind  of  service  as 
do  other  hotels  in  the  City  of  Seattle,  and  I  think 
it  is  admitted  by  the  stipulation  that  it  was  about 
to  be  condemned  by  both  the  Health  Department  and 
the  Fire  Department.  By  promising  to  get  rid  of 
the  rats  and  make  the  necessary  improvements 

The  Court:  In  other  words,  your  position  is 
that  Mr.  Feeley  should  pay  nothing'? 

Mr.  Litchman:     That  is  correct.  Your  Honor. 

The  Court:  And  it  is  your  further  position  that 
even  if  he  should  pay  something  that  this  plaintiff 
is  not  authorized  to  collect  if? 

Mr.  Litchman:     That  is  right. 

The  Court:  Now,  what  is  your  position,  Mr. 
Knowlton"?   How  much  are  you  now  asking  for? 

Mr.  Knowlton :  If  your  Honor  please,  I  suppose 
you  understand  the  stipulation? 

The  Court:     I  have  read  it. 

Mr.  Knowlton:     I  would  like  to  point  out 

The  Court :  I  am  now  asking  you  how  much  you 
think  you  should  get  judgment  for? 

Mr.  Knowlton:  We  feel  this  subsequent  order 
that  was  not  issued  or  was  not  effective  until  Janu- 
ary of  this  year,  and  this  overcharge  occurred  prior 
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to  that  time, — was  because  he  had  increased  his 
services  a  lot  more  than  he  had 

The  Court:  How  long  has  he  been  giving  these 
extra  services'? 

Mr.  Knowlton:  All  the  tenants  named  in  this 
schedule  received  the  services  during  the  entire 
period  of  the  occupancy. 

The  Court:     May  I  speak  off  the  record? 

(Both  counsel  assent  to  a  discussion  off  the 
record.) 

The  Court:  Mr.  Lit^chman,  suppose  you  make 
your  motion  without  argument,  and  I  will  take  it 
under  advisement  and  let  you  put  in  evidence  with- 
out waiving  your  position. 

Mr.  Litchman:  At  this  time  I  move  the  Court 
that  the  case  of  Woods,  Expediter,  against  the  de- 
fendant Mike  Feeley  be  dismissed  on  the  ground 
and  for  the  reason  that  there  is  no  allegation  in  the 
complaint  and  there  is  no  evidence  introduced  and 
there  is  nothing  in  the  stipulation  to  indicate  in 
any  way  that  there  has  been  any  written  authoriza- 
tion on  the  part  of  any  tenants  to  the  expediter  to 
bring  the  suit  or  any  other  suit  on  behalf  of  any  of 
the  tenants. 

The  Court:  Well,  I  will  ask  the  government,  do 
you  have  written  authorization  to  bring  this  suit 
from  the  tenants'? 

Mr.  Knowlton:  I  think  we  may  have  several 
complaints,  but  I  don't  contend  we  have  written 
authorization  for  anv  substantial  number  of  tenants. 
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Mr.  Knowlton:  I  may  have,  but  I  consider  that 
fact  immaterial. 

The  Court:  All  right.  I  will  take  the  motion 
under  advisement  and  allow  the  defendant  to  put 
in  evidence  as  to  the  character  of  the  accommoda- 
tions without  waiver  of  such  rights  as  he  may  have 
by  reason  of  the  fact  that  the  plaintiff  is  not  au- 
thorized to  bring  the  suit  for  the  different  tenants 
or  some  of  them. 

Ruling  reserved. 

BELLA  FOUGHTY 

being  first  duly  sworn,  testified  on  behalf  of  defend- 
ant as  follows : 

Direct  Examination 

By  Mr.  Litchman : 

Q.    Will  you  state  your  full  name,  please  ? 

A.     Delia  Foughty. 

Q.     Where  do  you  live,  Mrs.  Foughty'? 

A.    At  1515  Belmont. 

Q.    Do  you  know  the  defendant,  Mr.  Feeley? 

A.     Yes. 

Q.    Are  you  employed  by  Mr.  Feeley  ? 

A.    Yes. 

Q.  How  long  have  you  been  employed  by  Mr. 
Feeley  ?  A.    A  little  over  five  years. 

Q.     What  do  your  duties  consist  of? 

A.  Well,  as  secretary,  and  taking  care  of  his 
business. 

The  Court:    What? 
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(Testimony  of  Delia  Fougbty.) 

The  Witness :    Taking  care  of  his  business. 

Q.  Have  you  had  any  experience  as  a  hotel 
keeper  and  apartment  house  operator,  and  so  on  ? 

A.    Yes. 

Q.    Where"?  A.     Seattle. 

Q.     What  did  you  operate? 

A.     I  operated  the  Wilshire  Hotel. 

Q.     That  is  located  in  Seattle  ?  A.     Yes. 

Q.     How  big  a  place  is  that  ?  A.     132  rooms. 

The  Court:    Where  is  it? 

The  Witness:    1934  Seventh  Avenue. 

The  Court:    Proceed. 

Q.  Are  you  familiar  with  the  services  rendered 
by  Mr.  Feeley  in  the  operation  of  this  apartment 
building  located  at  1535  Behnont? 

A.    Yes. 

Q.    Is  that  Belmont?  A.     Bellevue. 

Q.  Just  tell  the  Court  what  kind  of  services  are 
rendered  to  the  tenants  in  that  apartment  building? 

A.  Well,  they  get  all  the  services:  daily  maid 
service,  linen,  everything  a  hotel  gives;  even  more 
than  a  hotel ;  they  have  dishes  and  utensils. 

The  Court:  All  that  a  hotel  gives  and  more? 
What  is  more? 

The  Witness :  They  give  all  the  dishes  and  silver- 
ware and  everything  that  they  can  use  except  the 
food. 

Q.    How  big  a  place  is  this  ? 

A.     Seventeen  units. 

The  Court:    Seventeen  rooms? 
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(Testimony  of  Delia  Foughty.) 

The  Witness:    Seventeen  units. 

Q.     In  other  words,  you  have  seventeen  tenants  ? 

A.    Yes. 

Q.  What  kind  of  services  are  offered  by  apart- 
ment hotels  in  the  City  of  Seattle,  do  you  know  ? 

A.  Yes,  they  have  service  similar  to  ours  except 
they  give  weekly  maid  service  and  we  give  daily 
maid  service. 

Q.  I  will  ask  you  at  the  time  you  commenced 
operations  did  you  have  a  register  for  the  occu- 
pants ?  A.    Yes. 

(Hotel  register  marked  Defendant's  Exhibit 
A  for  identification.) 

Q.  Handing  you  what  has  been  marked  Defend- 
ant's Exhibit  A  for  identification,  what  is  that 
book?  A.    Hotel  register. 

Q.  Was  that  the  register  that  was  used  when  you 
opened  up  the  Feeley  Apartment  Hotel  ? 

A.    Yes. 

Mr.  Litchmau :    I  offer  this  in  evidence. 

Mr.  Knowlton :    When  did  you  start  using  this  ? 

The  Witness :    When  we  started  the  hotel. 

Mr.  Knowlton :    I  asked  you  when  ?    What  date  ? 

The  Witness:    It  was  around  the  end  of  August. 

The  Court:    Of  what  year? 

The  Witness :    1948. 

The  Court:    Not  before? 

The  Witness:  No,  we  did  not  operate  the  place 
before  that  date. 

Mr.  Knowlton:    I  have  no  objection  except  it  is 
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immaterial,  what  they  were  using  in   September, 
1948,  if  they  were  not  using  a  register  in  June,  1947. 
The  Court :    Overruled.    Exhibit  A  admitted. 

(Hotel  register  previously  marked  Defend- 
ant's Exhibit  A  for  identification,  received  in 
evidence.) 

Q.  Now,  was  this  establishment  closed  at  any 
time  prior  to  the  time  it  opened  up  as  an  apart- 
ment hotel  ?  A,     Yes,  around  two  months. 

Q.  You  do  not  furnish  bell  boy  service  at  all,  do 
you  *?  A.     No. 

Q.  And  do  apartment  hotels,  hotels  where  they 
have  only  seventeen  units  or  seventeen  occupants — 
do  they  furnish  bell  boy  service"? 

A.     No,  there  is  really  no  need  for  it. 

Mr.  Litchman :  I  have  here,  if  the  Court  cares  to 
have  it — I  don't  want  to  clutter  up  the  record  with 
a  lot  of  statements  showing  what  is  furnished  be- 
cause I  think  the  stipulation  shows.  I  don't  think 
there  is  anything  else  that  has  any  bearing  on  the 
case  except  that  I  can  submit  this  if  Your  Honor 
wants  to  see  just  what  is  in  each  unit,  a  list  of 
dishes,  furniture,  silverware,  and  so  on  and  so  forth, 
if  Your  Honor  cares  to  have  it. 

The  Court :  All  right.  I  say  all  right.  You  have 
notified  me  you  have  such.  I  am  not  making  any 
request. 

Mr.  Litchman:  I  don't  know  whether  you  wanted 
it  or  not. 
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The  Court:  It  is  for  the  parties  to  decide  what 
evidence  they  shall  offer. 

Mr.  Litchman:  It  is  in  the  stipulation  that  all 
these  seiTices  are  furnished,  but  I  thought  you 
might  want  to  see  it,  I  don't  want  to  clutter  up  the 
record  with  a  lot  of  unnecessary  stuff. 

Cross-Examination 
By  Mr.  Knowlton : 

Q.  Do  you  have  a  hotel  desk  in  this  accommo- 
dation ?  A.     Yes. 

Q.     Where  is  it  ? 

A.  Right  inside  the  door  in  the  manager's  apart- 
ment. 

Q.     Do  you  have  elevator  service? 

A.  We  have  only  two  floors.  We  don't  need  an 
elevator. 

Q.  What  kind  of  telephone  service  do  you  pro- 
vide the  guests  or  tenants  ? 

A.     We  give  telephone  service. 

Q.     Do  you  have  a  switchboard? 

A.     Xo  switchboard,  no.    We  call  them. 

Q.     Do  you  have  a  buzzer  system? 

A.     Xo,  it  is  not  necessary. 

Q.     Would  you  explain  exactly  what  you  do  have  ? 

A.  We  keep  someone  there  to  answer  the  phone 
and  call  the  tenants  to  the  phone. 

Q.  In  other  words,  you  have  a  phone  in  the 
manager's  office,  and  if  someone  desires  to  get  them, 
the  tenants,  thev  are  called  to  the  manager's  office? 
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Someone  in  the  manager's  office  goes  out  and  noti- 
fies the  tenant  there  is  a  telephone  ealH 

A.     No,  we  have  phones  in  each  hallway, 

Q.     Are  they  pay  telephones  ?  A.     Yes. 

Q.     Does   that  mean  you  have  phones  on  each 
floor  ?  A.     Yes. 

Q.     There  is  no  indi\i^clual  telephone  service  in 
the  individual  units,  is  that  correct?  A.     No. 

Q.     Is  there  any  lobby  in  this  structure  % 

A,    A  small  lobby,  yes. 

Q.     Where  is  that  located? 

A.     On  the  ground  floor. 

Q.     Do  you  have  to  go  up  steps  to  get  to  the 
hotel  rooms'?  A.     Yes. 

Q.     The  lobby  or  sitting  room  is  on  the  groimd 
floor?  A.    Yes. 

Q.     But  there  is  nothing  there  except  a  place  to 
sit  down  ?  A.     That  is  right ;  a  small  lobby. 

Q.     Are  you  familiar  with  the  operation  of  this 
place  prior  to  August  or  September,  1948  % 

A.     I  am  familiar  with  the  building,  yes. 

Q.     How  long  have  you  been  familiar  with  it? 

A.     Oh,  I  would  say  about  six  months  prior  to 
that  time. 

Q.     Were  you  familiar  with  the  operation  during 
the  six  months  prior  to  September,  1948  ? 

A.     In  what  way  do  you  mean  familiar  ? 

Q.     Do  you  know  what  happened?    Do  you  know 
what  services  were  provided? 

A.     Yes,  I  do.    There  were  no  services. 
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(Testimony  of  Delia  Foughty.) 

Q.  By  the  way — the  individual  units  are  all  self- 
contained  units,  that  is,  have  kitchen  and  bath  ? 

A.    Yes. 

Q.     Every  unit  has  its  own  kitchen  ? 

A.     Yes. 

Q.    And  every  unit  has  its  own  bathroom? 

A.    Yes. 

Q.  There  is  no  such  thing  as  a  single  room  ac- 
commodation— that  is,  sleeping  rooms  only'? 

A.    No. 

Q.  You  stated  there  were  no  services  of  any  kind 
given  to  the  guests  before  September  or  August  of 
1948? 

A.    No,  they  didn't  even  have  hot  water. 

The  Court :  Mr.  Knowlton,  you  say  the  month  of 
September  and  she  says  the  month  of  August.  You 
mean  in  August  when  you  operated  and  before  Sep- 
tember there  was  no  hot  water? 

The  Witness:  When  we  took  the  building  over. 
We  purchased  the  building  in  June. 

Q.  There  were  no  tenants  there  when  you  pur- 
chased the  building?  There  were  no  tenants  in  the 
various  units?  A.     Yes. 

Q.    What  did  you  do  about  those  tenants? 

A.    We  gave  them  sixty  days '  notice  to  vacate. 

Q.     Based  on  what  ground  ? 

A.  To  fix  the  building  up  and  redecorate  it.  It 
could  not  be  done  with  the  tenants  in  the  building. 
They  all  knew  it. 

Q.  When  you  fixed  it  up  you  did  not  change  the 
number  of  units  ? 
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A.    No,  we  intended  to,  but  we  ran  out  of  money. 

Q.  In  other  words,  the  apartments  are  there  in 
the  same  place  ?  A.    Yes. 

Q.  And,  actually,  you  fixed  up  the  apartments 
and  furnished  them,  but  the  same  apartments  are 
there  as  before  ?  A.     Yes. 

Q.     The  same  number  of  apartments  ? 

A.    Yes. 

Q.  So  no  additional  housing  accommodations 
were  created  at  all  by  your  fixing  it  up  and  re- 
habilitating it  ? 

Mr.  Litchman:  I  object  to  that.  That  is  a  con- 
clusion for  Your  Honor  to  draw  from  the  facts. 

The  Court:    Overruled. 

Mr.  Litchman:  If  the  Court  please,  I  think  the 
witness  probably  can't  answer  the  question  properly 
until  it  is  explained  to  her  what  is  meant  by  addi- 
tional accommodations. 

The  Court :    You  may  say  additional  rooms. 

Mr.  Litchman:  It  has  already  been  made  plain 
to  the  Court  that  there  are  no  additional  rooms. 

Mr.  KJnowlton :    That  is  right. 

Mr.  Litchman:  And  that  the  set-up  is  the  same, 
so  far  as  the  physical  set-up  is  concerned.  If  the 
Court  understands  from  the  stipulation  that  the 
quality  of  the  accommodations  is  better  and  that 
there  were  additional  services  rendered  and  the  ac- 
commodations were  redecorated  and  repaired,  but 
not  structural  changes  made. 

The  Court:    All  right. 
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Q.  Now,  when  you  opened  up  in  August  or  Sep- 
tember of  1948 

The  Court:  Just  a  moment.  Now  let's  find  out 
the  date  it  opened  up. 

The  Witness :  We  started  renting  in  late  August, 
but  I  don't  think  there  was  any  ready  until  the 
early  part  of  September. 

Q.  You  first  gave  occupancy  in  September,  1948, 
is  that  correct  ?  A.     Yes, 

Q.  But  you  collected  some  rent  in  late  August, 
is  that  correct  ?  A.     Yes. 

Q.  Then  when  you  actually  gave  occupancy  in 
September  and  put  up  a  sign  saying  "Feeley  Apart- 
ment Hotel" — ^where  did  you  get  your  prices  that 
you  charged  the  various  guests  or  tenants? 

A.  We  gauged  them  by  others  giving  the  same 
service  in  hotels. 

Q.  Without  regard  to  what  the  prices  were  for 
the  accommodations  before  that  date,  is  that  cor- 
rect"? 

A.  Yes,  they  were  so  ridiculously  low  that  the 
man  who  had  the  building  then  was  going  broke. 

Q.  And  you  didn't  make  any  application  or  in- 
quiry of  the  Office  of  Housing  Expediter  as  to 
whether  you  were  controlled  or  decontrolled"? 

A.    We  did  not  think  it  was  necessary. 

Q.     Why  didn't  you  think  it  was  necessary? 

A.     We  figured  we  were  decontrolled. 

Q.     Who  told  you  that  ? 

Mr.  Litchman:    Oh,  I  object  to  that. 
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A.     I  don't  remember. 

Q.  You  then  decided  you  were  decontrolled,  is 
that  correct? 

A.  Yes,  or  we  would  not  have  gotten  in  this  mess, 
if  we  hadn't  thought  we  were. 

Redirect  Examination 
By  Mr.  Litchman : 

Q.  Mrs.  Foughty,  do  you  know  of  any  apart- 
ment hotels  where  you  have  to  walk  upstairs  in 
order  to  register  in  the  City  of  Seattle  *? 

A.     Many,  yes. 

Q.     Can  you  mention  any  one  in  particular? 

A.     The  place! 

Q.    Yes,  one  hotel 

A.  The  Glen  Hotel  and  the  Forest  Hotel.  I  can 
name  dozens.    And  the  Texan  Hotel. 

Q.  There  is  one  right  next  to  the  hotel  at  Fourth 
and  Spring.  I  noticed  it  as  I  went  by  there.  What 
is  the  name  of  that  hotel  at  Fourth  and  Spring — 
between  Spring  and  Seneca,  right  next  to  the  Hun- 
gerf ord  ? 

A.  I  don't  know  the  name  of  that.  I  know  the 
one  you  mean.  Many  small  hotels  do  not  have  a 
lobby. 

Mr.  Litchman :    That  is  all. 

Mr.  Knowlton :    That  is  all. 

(Witness  excused.) 
Mr.  Litchman :    It  is  our  position  we  come  within 
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the  two  provisions,  as  I  said  before.  One  is  the  one 
you  have  already  read. 

The  Court :    Have  you  finished  1 

Mr.  Litchman:    Yes. 

The  Court :    Any  evidence  for  the  government  ? 

Mr.  Knowlton:    No. 

The  Court:    Both  sides  resf? 

Mr.  Knowlton :    Yes. 

Mr.  Litchman:  And  the  other  is  1892,  and  Sec- 
tion 3-a. 

The  Court:  My  own  idea  is  that  the  most  val- 
uable assistance  to  me  will  be  to  see  this  property. 
Is  there  any  reason  we  can't  go  right  up? 

Mr.  Litchman:    No. 

Mr.  Knowlton:    No. 

The  Court:  Is  it  agreed  I  can  go  up  and  that 
anything  said  up  there  is  off  the  record "? 

Mr.  Litchman:    Yes. 

Mr.  Knowlton:    Yes. 

The  Court :  It  is  stipulated  between  counsel  that 
it  is  unnecessary  for  the  Court  Reporter  to  be  pres- 
ent and  that  whatever  is  said  is  off  the  record  and 
not  binding  on  any  one "?    Is  that  correct  1 

Mr.  Knowlton :    That  is  correct. 

Mr.  Litchman :    Yes,  Your  Honor. 

The  Court:  Any  statements  made  will  be  infor- 
mal statements.  If  there  is  any  desire  to  supple- 
ment by  evidence  the  evidence  that  has  already  been 
heard,  the  parties  will  have  to  ask  to  reopen  and 
put  in  such  evidence.  The  Court  will  view  the  prem- 
ises so  that  it  can  better  understand  the  evidence 
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presented  and  can  judge  whether  or  not  the  premises 
are  in  agreement  with  the  evidence  presented.  Is 
that  satisfactory? 

Mr.  Litchman:     Satisfactory  to  me. 

Mr.  Knowlton:    Yes. 

(Court,  respective  counsel,  and  defendant  de- 
part for  inspection  of  premises  in  question.) 

Continuation  of  Proceedings 

All  Parties  Present 

October  14,  1949 

Mr.  Litchman :  Our  position  is,  as  I  said  before, 
that  the  plaintiff  has  no  written  authorization  from 
any  tenant  to  bring  this  suit  in  his  behalf,  and  the 
statute  gives  to  every  tenant  the  right  to  bring  a 
suit  for  violation,  so  to  speak,  of  the  contract  or 
breach  of  contract. 

In  other  words 

The  Court:  Does  the  statute  say  that  the  Expe- 
diter has  to  have  written  authority  in  order  to 
bring  a  suif? 

Mr.  Litchman :  No,  it  does  not.  There  is  no  right 
given  to  the  Expediter  to  bring  any  suit  for 

The  Court:  Let  me  ask  one  thing  more.  Have 
there  been  any  decisions  supporting  your  view"? 

Mr.  Litchman:  I  don't  think  the  point  has  ever 
been  raised. 

The  Court:  I  am  first  asking  if  there  are  any 
decisions  supporting  your  view. 

Mr.  Litchman:  I  have  asked  counsel  if  there  are 
any  against  him. 
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The  Court :  I  am  asking  if  there  are  any  in  your 
favor  ? 

Mr,  Litchman:  I  can  find  any  number  of  deci- 
sions holding — not  particularly  the  Expediter,  but  a 
person  camiot  bring  a  suit  for  another  person 

The  Court:  No,  I  am  not  asking  that.  I  am 
asking  if  the  Expediter  has  to  have  written  au- 
thority of  the  tenants  in  order  to  bring  the  suit. 

Mr.  Litchman:    I  haven't  found  any  cases. 

The  Court :    May  the  Court  speak  off  the  record  ? 

(Each  counsel  assents  to  discussion  off  the 
record.) 

(Discussion  off  the  record.) 

The  Court:  The  Court  has  suggested  informally 
to  counsel  what  the  Court  feels  would  be  an  equi- 
table and  proper  decision  in  this  case  providing  the 
Expediter  had  authority  to  bring  the  action  for  the 
tenants  within  the  year  in  which  the  tenants  could 
have  brought  an  action  for  themselves.  The  Court 
has  suggested  that  in  the  event  the  parties  are  not 
able  to  reach  a  compromise  settlement  of  the  matter, 
the  Court  would  like  from  the  Expediter  within  ten 
days  from  today  a  brief  upon  the  right  of  the  Expe- 
diter to  maintain  the  action  and  on  such  other 
points  as  the  Expediter  would  like  to  urge  or  con- 
sider, the  defendant  to  have  fifteen  days  after  re- 
ceipt of  the  Expediter's  opening  brief  to  answer, 
and  the  Expediter  to  have  one  week  after  receipt  of 
defendant's  brief  for  reply.  I  think  so  that  the 
Court  may  be  better  advised  I  will  continue  this 
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matter  until  9 :30  o  'clock  a.m.  one  week  from  today, 
at  which  time  counsel  may  inform  me  as  to  whether 
or  not  there  has  been  any  compromise  agreement. 

December  30, 1949 
COURT'S  ORAL  DECISION 

The  Court:  In  the  case  of  Tighe  E.  Woods, 
Housing  Expediter,  plaintiff,  versus  Mike  J.  Peeley, 
defendant,  the  Court  has  given  serious  consideration 
to  the  authorities  cited,  to  the  evidence  produced 
and  also  to  those  facts  which  the  Court  learned  upon 
a  visit  to  the  premises. 

The  Expediter  commenced  this  action  asking  for 
restitution  to  the  tenants  of  the  difference  between 
the  amounts  they  paid  from  about  August,  1948,  to 
about  January  17,  1949,  and  the  amounts  which  had 
been  authorized  previously  to  be  charged  as  rents  for 
the  particular  premises  but  for  entirely  different  ac- 
commodations of  much  less  worth. 

As  of  January  17,  1949,  there  became  effective  a 
new  schedule  of  rents  based  upon  the  much  im- 
proved accommodations  and  much  greater  services 
rendered.  The  previously  authorized  rent  schedule 
was  for  apartment  units  wholly  unfurnished  in  a 
dilapidated  and  leaking  building  with  inadequate 
and  defective  plumbing.  Beginning  about  August, 
1948,  and  during  the  period  covered  the  defendant 
furnished  apartment  units  to  tenants,  w^hich  apart- 
ment units  had  been  much  improved,  the  plumbing 
and  lighting  being  repaired  and  the  walls  repaired 
and  redecorated.    The  roof  was  repaired.    New  and 
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attractive  furniture  for  the  units  involved  was 
added  including  new  ranges  and  new  refrigerators. 
Various  services  including  maid  service,  linen,  and 
towel  service  were  supplied.  Certainly  there  can  be 
no  comparison  between  the  proper  rental  for  the 
apartments  and  services  rendered  by  the  defendant 
beginning  about  August,  1948,  initil  January  17, 
1949,  with  the  totally  inadequate  unfurnished  apart- 
ment units  listed  under  the  earlier  rent  schedule. 

The  Court  finds,  however,  that  the  premises  were 
not  freed  from  control.  The  premises  were  neither 
a  hotel  nor  generally  considered  or  reputed  as  such 
in  the  community  or  neighborhood,  but  the  apart- 
ments and  services  rendered  made  the  tenancy 
unique  in  that  the  tenants  were  not  required  to  ac- 
cept the  premises  on  a  month-to-month  basis,  but 
could  obtain  them  on  a  daily  basis,  weekly  basis, 
monthly  basis,  or  on  a  combination  of  monthly, 
weekly,  and  daily  bases.  The  landlord  in  good  faith 
believed  that  he  had  the  right  to  make  the  charges 
he  did.  He  in  good  faith  believed  he  was  freed  from 
rent  control.  The  Court  is  satisfied  that  the  tenants 
were  as  well  satisfied  with  the  charges  made  as  ten- 
ants in  the  kind  of  accommodations  offered  ever  are. 
The  Court  is  satisfied  that  most  of  the  tenants  were 
well  satisfied  wdth  the  accommodations  oifered  and 
the  privilege  of  obtaining  same  for  odd  periods. 

The  Court  finds  that  the  Expediter  is  not  entitled 
to  a  judgment  for  restitution  of  more  than  the  dif- 
ference between  the  rents  scheduled  effective  Jan- 
uary 17,  1949,  and  those  charged  when  the  tenancy 
was  monthly. 
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Where  weekly  occupancy  was  had  a  reasonable 
rental  for  the  defendant  to  charge  was  one  hundred 
fifty  per  cent  of  the  proportionate  monthly  rate. 

Where  there  was  occupancy  by  the  day  the  rea- 
sonable charge  for  the  defendant  to  make  was  twice 
the  proportionate  monthly  rate. 

But  in  no  event  is  the  defendant  entitled  to  retain 
from  any  single  tenant  for  weekly  occupancy  more 
than  the  price  per  month  under  the  schedule.  And, 
likewise,  in  no  event  is  the  defendant  entitled  to  re- 
tain for  daily  occupancy  where  a  tenant  continued 
on  more  than  the  reasonable  weekly  rate  as  now  an- 
nounced. However,  where  a  tenant  continued  after 
the  expiration  of  one  or  more  weeks  for  an  odd  num- 
ber of  days,  a  reasonable  charge  by  the  defendant 
would  be  at  the  weekly  rate  I  have  specified  for  the 
week,  and  at  the  daily  rate  as  I  have  specified  for 
the  odd  days,  with  the  limitation  that  there  shall  be 
no  excess  charge  for  the  portion  of  a  month  over 
the  monthly  rate  as  previously  mentioned  nor  for 
any  odd  days  of  a  week  exceeding  the  weekly  rates 
I  have  specified. 

The  intention  is  that  the  defendant  may  receive 
and  properly  retain  the  weekly  and  monthly  rentals 
as  I  have  stated  for  the  period  plus  the  odd  weeks 
and  odd  days  over  a  month  or  months  or  w^ek  or 
weeks,  with  the  specific  provision  that  any  fractional 
part  of  a  month  or  w^eek  shall  not  exceed  the 
monthly  or  weekly  rate  now  specified. 

The  plaintiff  is  entitled  to  have  an  order  or  judg- 
ment  requiring   restitution   to   the   tenants   of  the 
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amounts  in  excess  of  the  monthly,  weekly,  and  daily 
rates  I  have  earlier  in  this  oral  opinion  set  forth. 
Nothing  is  intended  in  this  opinion  to  authorize 
the  defendant's  retaining  rents  for  portions  of  a 
month  or  week  after  January  17,  1949,  in  excess  of 
the  proportionate  monthly  rental  authorized  by  the 
Housing  Expediter  effective  January  17,  1949.  But 
before  January  17,  1949,  and  after  or  beginning 
with  August,  1948,  the  landlord  in  good  faith  be- 
lieved that  he  was  entitled  to  charge  reasonable 
rates  on  a  daily  or  weekly  basis  for  tenancies.  It 
appears  to  me  that  for  such  period  it  would  be  un- 
reasonable to  require  the  landlord  to  return  all 
charges  for  daily  and  weekly  services  which  ex- 
ceeded the  proportionate  amount  merely  of  the 
monthly  schedule.  Certainly,  a  landlord  who  furn- 
ishes four  different  tenants  accommodations  one 
week  apiece  is  entitled  to  greater  remuneration  than 
a  landlord  who  furnishes  similar  accommodations  to 
a  month-to-month  tenant  who  under  the  law,  at 
least,  is  required  to  give  the  requisite  notice  of 
termination  of  tenancy.  In  an  even  greater  degree 
a  landlord  who  furnishes  tenants  with  daily  accom- 
modations is  entitled  to  a  greater  proportionate  re- 
turn than  merely  that  reasonable  for  a  month-to- 
month  tenancy.  It  was  a  great  privilege  to  the  ten- 
ants to  be  able  to  occupy  these  premises  a  number 
of  days  or  a  number  of  weeks  as  they  wished,  and 
it  was  a  great  privilege  to  them  to  be  able  to  leave 
the  premises  as  they  chose  at  odd  days  or  weeks  be- 
fore or  after  the  termination  of  a  month. 
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The  defendant  is  required  to  make  restitution  in 
accordance  with  this  ruling  by  payments  to  the 
Clerk  of  this  Court,  which  are  to  be  in  turn  paid  by 
him  to  the  tenants  on  application  by  them  satisfac- 
tory to  the  Court,  such  payments  by  the  Clerk  to 
the  tenants  to  be  made,  of  course,  upon  Court  order. 

I  think  I  have  sufficiently  covered  the  situation 
to  make  it  clear  to  counsel.  The  Court  fixes  Monday, 
the  16th  of  January,  1950,  as  the  time  for  presenta- 
tion of  findings,  conclusions,  and  decree. 

Mr.  Knowlton :  Does  Your  Honor  make  any  pro- 
vision for  injunction? 

The  Court :  The  injunction  prayed  for  will  issue, 
which  injunction  will  be  subject  to  such  modifica- 
tion as  may  be  made  in  the  rental  schedule  by  the 
plaintiff,  by  the  courts,  or  by  other  appropriate  au- 
thorities, and  the  injunction  will  be  subject  to  the 
further  order  of  the  Court. 

Thank  you,  gentlemen. 

February  10,  1950 

ARGUMENT  OF  MOTION  FOR  NEW  TRIAL 

The  Court:  Counsel  have  tried  this  matter.  To 
a  large  degree  it  was  tried  before  the  trial.  There 
were  many  matters  presented  to  me.  I  tried  it.  I 
viewed  the  premises.  It  was  argued  at  length  re- 
peatedly, both  orally  and  by  briefs.  Continuances 
were  granted  for  the  briefs.  I  entered  a  decision.  I 
think  the  decision  is  proper.  As  a  matter  of  fact,  in 
some  respects  it  is  far  more  favorable  to  your  client, 
Mr.  Litchman,  than  any  decision  that  you  could  have 
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cited  to  me  as  a  precedent.  In  other  words,  I  have 
the  idea  that  my  decision  was  the  first  one  that  gave 
to  a  tenant  the  benefit  during  a  period  when  one 
schedule  was  in  effect  of  a  rent  schedule  that  later 
took  effect  for  a  subsequent  period.  I  don't  think 
Mr.  Knowlton  has  known  of  that  having  happened 
before  in  favor  of  a  landlord.  I  think  I  was  right. 
I  gave  careful  consideration  to  this. 

Now,  there  are  some  things  that  must  be  con- 
sidered, and  they  must  be  considered  in  respect  to 
the  whole  theory  of  rent  control.  Where  an  indi- 
vidual bought  in  good  faith,  without  realizing  at  all 
the  possibility  of  rent  control,  an  apartment  house 
in  1939  or  1940  and  then  from  then  up  until  now 
has  been  confronted  with  his  rents  being  regulated 
by  someone  who  perhaps  did  not  know  many  of  the 
things  he  ought  to  know  to  regulate  the  rents,  there 
may  be  much  merit  in  the  complaints  of  such  an  in- 
dividual against  rent  control.  His  income  is  regu- 
lated and  bound  and  restricted  while  there  is  no  con- 
trol at  all  of  his  expenditures.  His  repairs  and  his 
taxes  cost  much  more.  Not  only  have  his  repairs 
cost  much  more,  but  they  have  not  been  nearly  as 
good.  Everything  that  he  has  bought  with  such  por- 
tion of  the  income  received,  if  any,  over  his  expenses 
has  cost  much  more.  Such  one  can  complain  that 
food  is  certainly  as  necessary  as  rent,  but  there  is 
no  control  over  the  people  who  establish  prices  for 
his  food. 

But  this  defendant  was  not  such  an  individual. 
By  your  own  statement,  long  after  rent  control  was 
an  established  fact,  he  chose  to  buy  this  building. 
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He  chose  to  contend  with  whatever  hazards  there 
were  of  rent  control.  He  does  not  have  the  same 
right  to  feel  burdened  as  that  individual  who  bought 
before  there  was  rent  control  and  who  has  to  pay 
more  for  everything  he  gets  but  receives  less  in  rent 
than  perhaps  he  should. 

Now,  you  have  made  two  substantial  points.  One  is 
that  because  the  building  he  bought  was  in  bad  re- 
pair before  he  repaired  it  that  it  is  freed  from  con- 
trol. If  the  Court  were  to  establish  the  principle  that 
whenever  premises  had  gotten  badly  in  repair  and 
the  landlord  or  owner  did  not  repair  them,  then  he 
could  be  freed  from  rent  control  by  repairing  his 
property,  the  Court  would  establish  a  most  danger- 
ous precedent.  The  Court  would  advise  anyone  who 
owned  property  that  if  they  just  disregarded  the 
welfare  of  the  tenants  by  allowing  the  roof  to  leak 
and  the  furnace  to  get  out  of  repair  so  that  the 
building  would  be  condemned  that  then  they  could 
be  freed  from  rent  control  and  get  a  reward  for 
having  disregarded  the  welfare  of  the  occupants  of 
the  building. 

Just  as  soon  as  I  follow  your  argument  here  in 
that  respect  I  have  to  apply  it  to  other  people.  I 
think  if  you  were  on  the  other  side  of  the  argument 
you  could  recognize  the  fallacy  of  such  a  holding. 

Now,  the  second  contention  is  that  I  am  now,  after 
the  case  has  been  tried  and  judgment  has  been  en- 
tered, to  go  back  and  allow  your  client  to  put  in 
evidence  what  he  should  have  put  in,  if  he  had  the 
right  to  put  it  in  at  all,  long  ago.  Your  excuse  is 
that  he  did  not  know  about  it.  Of  course,  the  period 
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I  am  confronted  with  is  the  period  of  time  from 
about  August,  1948,  to  January,  1949.  Whatever  ex- 
penses he  had  by  virtue  of  the  earthquake  of  Aj^ril, 
1949,  is  immaterial  as  far  as  I  am  concerned.  The 
fact  that  he  lost  and  did  not  have  part  of  his  build- 
ing in  October,  1949,  is  again  something  I  cannot 
take  heed  of.  Were  I  to  follow  your  suggestions  in 
that  respect,  no  case  would  ever  be  finished.  The 
next  time  you  win  a  judgment  you  will  be  anxious 
that  the  judgment  that  you  win  is  final.  I  realize 
that  everyone  who  loses  a  case  is  always  willing  that 
the  case  be  tried  over  again  because  he  may  not  be 
hurt  any  worse  than  before  and  he  may  win.  Actu- 
ally, you  might  be  hurt  worse.  Perhaps  I  gave  your 
defendant  a  more  favorable  decision  than  your  de- 
fendant deserved.  Actually,  I  think  I  gave  the  de- 
fendant just  exactly  what  he  deserved  under  the 
evidence  and  mider  the  law.  Further  than  that,  I 
doubt  very  much  that  this  Court  in  this  kind  of  an 
action  can  be  a  forum  to  be  the  reviewing  authority 
over  the  correctness  of  the  rental  schedules  by  the 
Housing  Expediter.  I  am  satisfied  that  if  you  will 
read  the  law  itself  you  will  have  grave  doubts  of 
any  such  authority  on  my  part.  But  even  if  I  had 
the  authority,  that  question  should  be  presented  to 
me  timely.  The  landlord  knew  or  should  have  known 
long  before  this  trial  that  the  rent  schedule  put  in 
effect  months  before  was  insufficient.  I  gave  as 
much  time  and  consideration  to  this  case  as  I  could 
properly  give  in  view  of  my  obligations  to  other 
litigation.  When  the  Court  has  only  so  much  time 
and  so  many  cases  for  consideration,  it  can  give  to 
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each  only  the  amount  that  allows  fair  consideration 
of  others. 

I  decided  this  case  as  well  as  I  could.  I  hope  I 
was  right.  What  I  have  said  now  might  indicate 
that  I  have  no  appreciation  of  the  difficulties  of 
your  client.  I  sympathize  with  him,  but  I  can't 
translate  that  sympathy  into  an  abandonment  of 
legal  principles. 

The  motion  for  new  trial  is  denied. 

If  the  rent  schedule  effective  in  January,  1949,  for 
the  period  succeeding  the  period  involved  in  this 
action  is  too  low,  comisel  should  take  appropriate 
steps  in  the  appropriate  forum  at  the  proper  time. 
But  I  have  no  authority  in  this  case  to  say  what  the 
rent  schedule  shall  now  be  because  the  only  thing 
before  me  was  what  were  proper  rents  in  the  period 
before  the  present  rent  schedule  became  effective. 

Motion  for  new  trial  denied.   Exception  allowed. 

Certificate 

I,  James  R.  Royse,  do  hereby  certify  that  I  am 
official  court  reporter  for  the  above-entitled  Court, 
and  as  such  was  in  attendance  upon  the  hearing  of 
the  foregoing  matter. 

I  further  certify  that  the  above  Transcript  is  a 
true  and  correct  record  of  the  matters  as  therein 
set  forth. 

/s/  JAMES  R.  ROYSE, 

Official  Court  Reporter. 

[Endorsed]  :     Filed  May  10, 1950. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  U.  S.  DISTRICT 
COURT  TO  RECORD  ON  APPEAL 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  above-entitled 
court,  do  hereby  certify  that  pursuant  to  the  pro- 
visions of  Subdivision  1  of  Rule  11  as  Amended  of 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  Rule  75 (o)  of  the  Federal  Rules  of 
Civil  Procedure,  and  designation  of  counsel,  I  am 
transmitting  herewith  all  the  original  papers  in  the 
file  dealing  with  the  above-entitled  action  or  pro- 
ceeding, including  the  Court  Reporter's  transcript 
of  the  testimony  and  proceedings  at  the  trial,  to- 
gether with  Defendant's  exhibit  A,  the  same  being 
the  complete  record  on  file  in  said  cause.  The  papers 
herewith  transmitted  constitute  the  record  on  ap- 
peal from  the  judgment  filed  and  entered  January 
20,  1950,  to  the  United  States  Court  of  Appeals  at 
San  Francisco,  California,  and  are  identified  as 
follows : 

1.  Complaint. 

2.  Praecipe  for  summons. 

3.  Summons  with  Marshal's  Return  thereon. 

4.  Answer  of  Defendant. 

5.  Amended  Answer  of  Defendant. 

6.  Stipulation  of  Facts. 

7.  Plaintiff's  Brief. 

8.  Defendant's  Answering  Brief. 
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9.  Plaintife's  Reply  Brief. 

10.  Defendant's  Objections  to  Plaintiff's  Pro- 
posed Findings  of  Fact  and  Conclusions  of  Law. 

11.  Defendant's  Proposed  Findings  of  Fact  and 
Conclusions  of  Law. 

12.  Findings  of  Fact  and  Conclusions  of  Law. 

13.  Judgment. 

14.  Motion  for  New  Trial. 

15.  Defendant's  Notice  of  Appeal  to  Circuit 
Court  of  Appeals. 

16.  Defendant's  Cost  Bond  on  Appeal. 

17.  Court  Reporter's  Transcript  of  Proceedings 
at  Trial. 

18.  Designation  of  Record  on  Appeal. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  official  seal  of  said  district  court  at 
Seattle,  this  12th  day  of  May,  1950. 

MILLARD  P.  THOMAS, 
Clerk. 

[Seal]  By  /s/  TRUMAN  EGGER, 

Chief  Deputy. 
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[Endorsed] :  No.  12549.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Mike  J.  Feeley,  Ap- 
pellant vs.  Tighe  E.  Woods,  Housing  Expediter, 
Office  of  the  Housing  Expediter,  Appellee.  Tran- 
script of  Record.  Appeal  from  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, Northern  Division. 

Filed:     May  17,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12549 

MIKE  J.  FEELEY, 

Appellant, 

vs. 

TIGHE  E.  WOODS,  Housing  Expediter,  Office  of 
the  Housing  Expediter, 

Appellee. 

APPELLANT'S  STATEMENT  OF  POINTS 

Appellant  sets  forth  the  following  points  on  which 
he  intends  to  rely  on  Apj^eal  for  reversal  of  the 
Judgment  of  the  District  Court  and  the  Order  deny- 
ing New  Trial: 
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1.  The  Plaintiff  had  no  Statutory  or  Legal  au- 
thority to  sue  on  behalf  of  the  tenants. 

2.  The  accommodations  of  the  Defendant  were 
not  subject  to  control  by  the  Expediter : 

a.  because  they  were  additional  housing  accom- 
modations converted  from  a  building  about  to  be 
condemned;  and 

b.  because  of  the  services  furnished  which  were 
those  rendered  by  a  family  hotel. 

3.  Refusing  to  grant  a  New  Trial  because  of 
newly  discovered  evidence  which  will  show  that  the 
rates  established  by  the  Local  Area  Expediter  were 
arbitrarily  established  and  in  violation  of  Section 
204(b)  (1)  of  the  Housing  and  Rent  Act  of  1947  as 
Amended. 

/s/  MARK  M.  LITCHMAN, 

Attorney  for  Appellant. 

Service  admitted. 

[Endorsed] :     Filed  June  2, 1950. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12549 

MIKE  J.  FEELEY, 

Appellant, 
vs. 

TIGHE  E.  WOODS,  Housing  Expediter,  etc., 

Appellee. 

APPELLANT'S  DESIGNATION  OF  RECORD 

The  Appellant  hereby  designates  the  following 
documents  to  be  printed  in  the  Record  on  Appeal: 

1.  Complaint,  excepting  the  Exhibit  known  as 
Exhibit  "A"  attached  thereto. 

2.  Answer  of  Defendant. 

3.  Stipulation. 

4.  Findings  of  Fact  and  Conclusions  of  Law  and 
Judgment. 

5.  Motion  for  New  Trial  and  Affidavits  in  sup- 
port of  same. 

6.  Reporter's  Transcript  of  Testimony. 

7.  Notice  of  Appeal. 

8.  Appeal  Bond. 

9.  Designation  of  Points. 

10.  This  Designation  of  Record. 

11.  Clerk's  Certificate. 

/s/  MARK  M.  LITCHMAN, 

Attorney  for  Appellant. 
Service  admitted. 

[Endorsed]  :     Filed  June  2, 1950. 
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Mike  J.  Fkeley^  appellant 

V. 

TiGHE  E.  Woods,  Housing  Expediter,  Office  of  the 
Housing  Expediter,  appellee 


APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT,  WESTERN 
DISTRICT  OF   WASHINGTON,  NORTHERN  DIVISION 


BRIEF  FOR  APPELLEE 


STATEMENT   OF  JURISDICTION 

Appellant,  defendant  below,  appeals  from  a  judg- 
ment entered  on  January  20,  1950,  by  the  United 
States  District  Court  for  the  "Western  District  of 
Washington,  Northern  Division,  granting  to  appellee 
an  injunction  and  directing  restitution  of  rent  over- 
charges (and  from  an  order  entered  February  10, 1950, 
denying  a  motion  for  a  new  trial),  pursuant  to  Sec- 
tion 206  (b)  of  the  Housing  and  Rent  Act  of  1947,  as 
amended  (50  U.  S.  C.  A.  1881  et  seq.)  (R.  2)  Notice  of 
Appeal  was  filed  on  April  10, 1950.  Jurisdiction  of  this 
Court  is  invoked  pursuant  to  Section  1291  of  the  Judi- 
cial Code  (28  U.  S.  C.  A.  1291). 

(1) 


STATUTES  AND  KEGULATIONS 

Applicable  sections  of  the  Housing  and  Rent  Act 
of  1947,  and  its  two  annual  Amendments  (61  Stat. 
193;  62  Stat.  93;  and  63  Stat.  18;  50  U.  S.  C.  A. 
1881  et  seq.),  and  of  the  Controlled  Housing  Rent 
Regulation  (12  F.  R.  4331;  13  F.  R.  1861;  14  F.  R. 
1671;  and  14  F.  R.  2233)  appear  in  full  in  the  Ap- 
pendix, pp.  48  to  59, 

COUNTERSTATEMENT   OF   FACTS 

The  facts  in  this  case  are  for  the  most  part  stipu- 
lated and,  in  any  event,  are  not  in  dispute. 

As  set  forth  in  the  Stipulation  (R.  10-13),  the 
premises  in  question,  located  at  1535  Bellevue  Avenue, 
Seattle,  Washington,  were  operated  as  an  apartment 
house  prior  to  June  1948.  On  June  5,  1948,  the  ten- 
ants were  evicted  in  order  to  make  repairs  and  im- 
provements in  the  property  and  the  building  was 
thereafter  reopened  for  occupancy  on  September  1, 
1948.  The  work  done  consisted  of  redecoration,  clean- 
ing, general  rehabilitation,  and  a  new  roof,  but  no 
structural  changes  were  made  and  the  same  miits 
existed  in  the  same  space.  Services  not  previously 
furnished  (maid  service,  bedding,  linen  and  launder- 
ing of  linen,  lights,  cooking  fuel,  dishes  and  utensils) 
were  made  availal)le  and  an  awning  bearing  the  name 
''Feeley's  Apartment  Hotel"  was  installed.  Between 
some  time  prior  to  June  30,  1947,  and  until  Septem- 
ber 1,  1948,  the  establishment  was  known  and  operated 
as  a  ''low  class  apartment  house  accommodation." 

Both  before  and  after  September  1,  1948,  the  estab- 
lishment had  17  units  and  17  tenants    (R.  40,  45). 
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The  17  imits  were,  and  are,  each  self-contained,  with 
private  kitchen  and  bath;  no  single  room  or  sleeping- 
room  accommodations  were  ever  offered  (R.  44). 
Since  reopening,  neither  bell-boy  nor  telephone  switch- 
board service  has  been  rendered  (R.  41,  42). 

Although  maximum  rents  were  in  effect  for  the 
units  at  the  time  of  reopening  (R.  10-11,  15)  and  de- 
fendant did  not  make  inquiry  of  the  Office  of  the 
Housing  Expediter  as  to  the  controlled  or  decontrolled 
status^  of  the  accommodations  .as  renovated  (R.  46), 
the  new  rentals  charged  bore  no  relationship  to  those 
theretofore  established  under  the  Act  and  applicable 
Regulation  (R.  46).' 

On  February  20,  1949,  suit  was  filed  by  the  Expe- 
diter in  the  United  States  District  Court,  Western 
District  of  Washington,  Northern  Division  (No.  2201) 
seeking  restitution  ^  to  the  tenants  of  overcharges 
and  injunctive  relief.  Defendant's  Amended  Answer 
(R.  8-9)  consists  of  a  general  denial  to  the  allega- 
tions of  the  Complaint  and  the  assertion  that  ''he  is 
entitled  to  continue  operating  the  said  premises  as  an 

^Section  202  (c)  (1)  of  the  Act  provides  that  hotels  are 
exempted  from  the  definition  of  the  term  "controlled  housing 
accommodations"  {infra^  p.  48). 

^  The  Stipulation  recites  that  there  is  no  dispute  as  to  amounts 
of  rent  collected,  the  period  of  time  for  which  collected,  the  persons 
from  whom  collected,  the  orders  which  established  the  maximum 
rents,  and  the  fact  that  all  authorized  increases  in  maximum  rents 
were  based  upon  improvements  and  increases  in  service  (R.  10-12). 

^  The  measiire  of  overcharges  initially  requested  in  the  Com- 
plaint was  based  upon  the  order  of  June  3, 1943,  establishing  maxi- 
mum rents.  Upon  issuance  of  the  rental  adjustment  order  of 
May  18,  1949,  the  Expediter  substantially  reduced  the  amount  of 
claimed  overcharges  (see  List  No.  2,  R.  15) . 


apartment-hotel  without  being  required  to  charge  the  i 
rate  required  under  the  'Housing  and  Eent  Act'  of  ' 
1947  or  1948"  (R.  9).    At  the  trial,  defendant  speci- 
fied the  defenses  to  the  action  as   (1)    dismissal  of 
the  action  was  required  since  the  tenants  had  not 
given  written  authorization  to  the  Expediter  to  bring 
suit,    (2)   the  establishment  was  a  hotel  ^^^.thin  the  ' 
meaning  of  Section  202  (c)  (1)  of  the  Act  and  there-  I 
fore  exempt  from  rent  control,   and   (3)    additional  ' 
housing  accommodations  were  created  by  conversion  | 
after  February  1,  1947,  within  the  meaning  of  Section 
202    (c)    (3)    (A),*   resulting   in   decontrol.    At   the 
trial,  the  evidence  consisted  of  the  Stipulation   (R. 
10-13)   and  the  testimony  of  one  witness  presented 
by  defendant  (R.  38)  ;  the  trial  court  also  made  a  per-  ; 
sonal  inspection  of  the  subject  j)remises  (R.  48,  55).  j 
After  these  proceedings,  the  trial  court  gave  its  oral  ■< 
opinion   (R.  51-55),  followed  by  Findings   of  Fact  | 
and  Conclusions  of  Law   (R.  17-22)   which  rejected 
defendant's  claim  to  decontrol,  and  Judgment  order- 
ing restitution  to  the  several  tenants  in  the  sum  of 
$1,498.31  and  enjoining  demand  and  receipt  of  rents  i 
higher  than   those   established  mider   the   Act.     De- 

*Section202  (c)  (3)  (A)  of  the  Act  provides  as  follows:  "(3)    j 

any  housing  accommodations  (A)  the  construction  of  which  was  j 

completed  on  or  after  February  1,  1947,  or  which  are  additional  | 

housing  accommodations  created  by  convei'sion  on  or  after  Febru-  i 

ary  1, 194:7,  except  that  contracts  for  the  rental  of  housing  accom-   j 

modations  to  veterans  of  World  "War  II  and  their  families,  the  ■ 

construction  of  which  was  assisted  by  allocations  or  priorities  . 

under  Public  Law  388,  Seventy-ninth  Congi-ess,  approved  May  22,  ■ 

1946,  shall  remain  in  full  force  and  effect."  • 

I 

c 
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fendant's  Motion  for  a  New  Trial  (R.  25)'  was  denied 
on  Februaiy  20,  1950  (R,  59)  and  Notice  of  Appeal 
was  filed  April  10,  1950  (R.  31). 


ARGUMENT 


There  is  no  merit  in  the  contention  that  repairs  made  to  the 
premises  in  question  "created  new  or  additional  housing" 

1.  In  his  first  assignment  of  error,  appellant 
argues  that  he  ''created  new  or  additional  housing" 
(Br.  8).  The  short  answer  to  this  contention  is  that 
the  appellant  stipulated  at  trial  that  ''the  same  units 
in  the  same  space  existed  upon  reopening  as  existed 
prior  thereto"  (Par.  10,  R.  13).  Since  he  admitted 
in  the  Court  below  that  no  new  or  additional  units 
were  created,  it  is  specious  for  him  to  argue  the  con- 
trary in  this  Court.  Moreover,  the  Court  below  found 
as  a  fact  that  no  additional  housing  acconunodations 
were  created  by  conversion  (Findmg  2,  R.  20). 
Nowhere  in  appellant's  brief  is  there  anything  which 

^  This  motion  was  based,  among  other  grounds,  on  the  fact  that 
the  defendant  learned  subsequent  to  the  trial  that  he  was  operat- 
ing the  premises  at  a  loss.  According  to  the  affidavit  of  Miss 
Foughty,  defendant's  employee,  the  loss  was  incurred  through  her 
failure  to  supply  the  Office  of  the  Housing  Expediter  with  the 
proper  figures  in  her  application  for  a  "fair  net  operating  income," 
as  provided  in  Section  204  (b)  (1)  of  said  Act  {infra,  p.  52) 
(R.  28).  The  Act,  nevertheless,  and  the  Regulations  issued  pur- 
suant thereto  (Amendment  92,  14  F.  R.  2233),  provide  for  a  "fair 
net  operating  income"  upon  api^lication  (825.5  (a)  (18)  (ii))  and 
further  provide  for  "successive  petitions"  (825.5  (a)  (18)  (iii)). 
If  defendant  operated  at  a  loss  as  stated  in  his  motion  for  a  new 
trial,  the  fault  was  his  own  failure  to  proceed  properly,  and  not 
that  "the  Local  Area  Expediter  had  arbitrarily  established 
monthly  rates  which  violated  Sec.  204  (b)  (1)     *     *    *"(R.27). 
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demonstrates  or  even  suggests  that  the  trial  court's 
finding  in  this  respect  was  so  manifestly  erroneous 
that  it  should  be  disturbed  (Eule  52  (a),  Federal 
Eules  of  Civil  Procedure,  28  U.  S.  C.  A.  following 
Sec.  723c).  | 

It  is  uncontroverted  in  the  record  and,  moreover, 
appellant  expressly  agrees  that  the  premises  in  ques-  ; 
tion  were  on  June  1,  1948,  and  prior  thereto  operated 
''as  a  low  class  apartment  house"  (Par.  10,  R.  13). 
Appellant  further  agrees  that  from  June  5,  1948,  to  | 
September  1,  1948,  the  building  was  vacant  and  that 
''the   apartments  were  redecorated,  cleaned  up  and 
generally  rehabilitated"  (id.).     And  finally  appellant  | 
agrees  that  "no  structural  changes  were  made  in  the  ' 
individual  units"  (id.). 

The  appellant,  pursuant  to  the  Expediter's  Con-  j 
trolled  Housing  Rent  Regulation  (12  F.  R.  4331)  | 
has  already  applied  for  and  obtained  a  substantial  I 
increase  in  rent  (Par.  5,  R.  11)  based  upon  these  ; 
major  improvements  {infra,  p.  57).  In  addition  to  \ 
this  substantial  increase  the  appellant  was  also  en-  ' 
titled  to  an  increase,  if  proper,  in  order  to  obtain  j 
"a  fair  net  operating  income".®  These  provisions  are 
by  their  very  nature  complementary  and  not  mutually 
exclusive,  so  that  an  increase  under  Section  5  (a)  (1)  ' 
of  the  Regidation  could  not  adversely  preclude  an  j 

*This  provision  was  written  into  the  1949  amendment,  which  I 
became  effective  April  1,  1949.  The  Expediter  issued  his  regula-  I 
tion  May  1, 1949,  effective  April  1, 1949  (14  F.  E.  2233)  to  provide  i 
for  fair  net  operating  return.  (Sec.  5  (a)  18  of  Regulation,  m/ra,  ■ 
p.  58.)  . 


application  for  a  fair  net  operating  income  as  pro- 
vided by  Sec.  5  (a)  18  of  the  Regulation  issued  pur- 
suant to  the  Act.  He  is  entitled  to  a  fair  net  operat- 
ing return  by  the  terms  of  the  Act  and  Regulation, 
and  may  obtain  it  by  applying  for  it.  The  alleged 
failure  of  the  appellant  to  obtain  the  benefits  of  the 
Act  and  Regulation  are,  by  his  admission,  the  result 
of  his  own  failure  to  bring  all  the  facts  before  the 
Expediter  (R.  28-29).  As  shall  be  shown  hereafter, 
infra,  p.  41,  appellant  has  no  valid  cause  for  com- 
plaint because  he  has  failed  to  exliaust  his  administra- 
tive remedies.  In  any  event,  his  failure  to  obtain  the 
statutory  benefits  are  not  grounds  for  decontrol  of  his 
property.  Appellant  conceded  that  "the  quality  of 
the  accommodations  is  better,  *  *  *  but  not  struc- 
tural changes  made"  (R.  45)  ;  the  Court  found  no 
additional  acconunodations  were  created,  and  appel- 
lant has  utterly  failed  to  establish  the  burden  cast 
upon  him  of  proving  that  he  comes  within  the  exemp- 
tion of  the  Act.  (Lassiter  v.  Atkinson,  162  F.  2d 
774,  778  (C.  A.  9th)  ;  Walling  v.  General  Industries, 
330  U.  S.  545,  548;  Woods  v.  Oak  Park  Chateau 
Corp.,  179  F.  2d  611,  614  (C.  A.  7th)). 

The  appellant  may  possibly,  upon  a  proper  showing 
and  by  availing  himself  of  remedies  in  the  adminis- 
trative forum,  establish  that  he  is  entitled  to  a  further 
increase  in  his  maximum  rental  (infra,  p.  58). 

2.  The  legislative  history  of  Section  202  (c)  (3) 
(A)  {infra,  p.  50)  clearly  shows  that  the  Congress 
intended  to  encourage  the  creation  of  more  housing 
than  existed  on  February  1,  1947.  In  reporting  the 
bill  which  eventually  became  the  Housing  and  Rent 
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Act  of  1947  (P.  L.  129,  80th  Cong.,  1st  Sess.),  the 
House  Banking  and  Currency  Committee  stated  that 
there  were  two  types  of  accommodations  exchided 
from  controls.  The  first  of  which  ^'inchided  *  *  *^ 
housing  accommodations  converted  from  existing  pri- 
vate residential  use  in  rental  housing  accommodations 
providing  additional  housing  accommodations"  (H. 
Rep.  317,  80th  Cong.,  1st  Sess.,  p.  13).  It  was  the 
expressed  hope  of  the  Committee  that  "this  action 
[decontrol]  *  *  *  will  give  added  impetus  to  the 
conversion  of  existing  cotistruction  into  additional 
rental  units,  *  *  *"  (id.,  p.  14).  [Emphasis 
added.]  The  Committee  desired  this  exclusion  from 
control  to  "stimulate  the  provision  of  sorely  needed 
rental  units"  (id.,  p.  13). 

The  Expediter  issued  the  Controlled  Housing  Rent 
Regulation  (12  F.  R.  4331)  carrying  out  the  provi- 
sions of  the  Act.  In  that  Regulation  he  listed  those 
accommodations  "to  which  this  regulation  does  not 
apply"  (Section  1  (b),  infra,  p.  54).  Among  those 
accommodations  exempted  were  "additional  housing 
accommodations  created  by  conversion  on  or  after 
February  1,  1947  *  *  *"  (Par.  8,  infra,  p.  54). 
Conversion  was  defined  in  that  paragraph  as  (1)  a 
structural  change  from  nonhousing  use,  or  (2)  "a 
structural  change  in  a  residential  unit  or  units  in- 
volving substantial  alterations  or  remodeling  and 
resulting  in  the  creation  of  additional  housing  accom- 
modations." [Emphasis  added.]  This  regulation  was 
in  effect  until  the  passage  of  the  Act  of  1948  (P.  L. 
464— 80th  Cong.,  2d  Sess.). 


J 
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In  amending  the  original  Act,  the  Congress  also 
amended  Section  202  (c)  (1),  (2),  and  (3),  but  did 
not  in  any  way  change  the  ** conversion"  provision, 
or  direct  the  Expediter  to  amend  his  Regulation,  as 
was  done  respecting  Section  202  (c)  (1)  defining 
hotels  (See  p.  3,  H.  Rep.  1560,  80th  Cong.,  2d  Sess.). 
Thus,  the  Expediter's  regulation  was  ratified  by  the 
reenactment  of  the  Act  without  such  change.  Espe- 
cially is  this  so  since  the  Congress  fully  examined  the 
operation  of  that  Section,  and  ordered  changes  in  cer- 
tain portions  of  it. 

There  can  be  no  serious  dispute  that  Congressional 
reenactment  of  a  law  which  has  been  interpreted  by 
regulation  constitutes  ratification  of  that  regulation 
{Bowles  V.  Wheeler,  152  F.  2d  34,  38  (C.  A.  9th),  cer- 
tiorari denied,  326  U.  S.  775 ;  Pinkus  v.  Porter,  155  F. 
2d  90,  93  (C.  A.  7th)  ;  Woods  v.  Oak  Park  Chateau 
Corp.,  179  F.  2d  611,  613  (C.  A.  7th)  ;  United  Labor 
Committee  v.  Woods,  175  F.  2d  967  (E.  C.  A.)).  In 
the  Wheeler  case,  supra,  this  Court  said  on  this  point : 

With  this  frank  and  illuminating  explanation 
and  interpretation  of  departmental  procedure 
before  it,  Congress  extended  the  life  of  the  Act. 
When  reenactment  of  the  statute  occurs  legisla- 
tive ratification  of  the  administrative  interpre- 
tation may  well  be  inferred.  See  Green  Valley 
Creamery  v.  United  States,  1  Cir.,  108  F.  2d 
342 ;  Brewster  v.  Gage,  280  U.  S.  327,  50  S.  Ct. 
115,  74  L.  Ed.  457 ;  McCaughn  v.  Hershey  Choc- 
olate Co.,  283  U.  S.  488,  51  S.  Ct.  510,  75  L.  Ed. 
1183.  If  Congress  was  averse  to  this  type  of 
enforcement  operations,  it  could  have  amended 
the    enforcement    provisions    but    it    did    not. 
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Courts  are  not  barred  from  the  use  of  such  ' 
legislative  history  which  are  pertinent  aids  to 
statutory  construction  and  legislative  intent. 

Subsequent  to  the  effective  date  of  the  Act  of  1948 
(April  1,  1948),  and  prior  to  the  renting  of  these  ac- 
commodations (Par.  10,  R.  12),  the  Expediter  issued 
a    series    of    interpretations    and    published    them. 
(August  25,  1948)    (13  F.  R.  5001-03.)     The  Expe- 
diter defined  the  word  "conversion"  to  mean:  "(1)  a 
change  in  a  structure  from  a  nonhousing  to  a  housing 
use,  or  (2)  a  structural  change  in  a  residential  unit  ] 
or  units  involving  substantial  alterations  or  remodel-  ' 
ing  and  resulting  in  the  creation  of  additional  Jwusing  j 
accommodations."     [Emphasis    added.]     He    further  I 
provided  that  ''where  there   has   been   a   structural  j 
change  involving  substantial  alteration  or  remodeling,  \ 
decontrol  occurs  only  if  additional  housing  accommo-  j 
dations  result  from  this  ivork"  (Par.  5, 13  F.  R.  5002).  \ 
[Emphasis   added.]     The   determination   of   whether  ; 
"additional  housing  accommodations"  are  created  "is  i 
made  by  comparing  the  number  of  dwelling  miits  be-  j 
fore  and  after  the  conversion"  (Par.  6,  id.).  j 

With  these  interpretations  of  record,  the  Congress  ! 
again  amended  the  Act   (Housing  and  Rent  Act  of  , 
1949,  P.  L.  31,  81st  Cong.,  1st  Sess.,  63   Stat.  18). 
In  amending  Section  202  (c)   (3)   (A)   {infra,  p.  50), 
the  Congress  not  only  approved  the  prior  regulations 
and  interpretations,  but  also  wrote  these  provisions  i 
into  the  Act  itself.    Both  the  House  and  Senate  Com- 
mittee specifically  adopted  the  "conversion"  interpre-  li 
tations  of  the  Expediter.     In  reporting  its  amendment  ' 
adopting  the  Expediter's  regulation,  the  House  Com-  i 
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mittee  said  that  this  amendment  **  would  exclude  from 
the  category  of  controlled  housing  accommodations 
any  housing  accommodation  created  by  a  change  from 
a  nonhousing  to  a  housing  use  on  or  after  February 
1,  1947"  (P.  9,  H.  Rep.  215,  81st  Cong.,  1st  Sess.)  and, 
also,  that  ''the  existing  exemption  of  additional  hous- 
ing accommodations  created  by  conversion  on  or  after 
February  1,  1947,  is  continued  *  *  *"  (id.) 
[Emphasis  added.] 

In  Woods  V.  Ginocchio,  180  F.  2d  484  (C.  A.  9th), 
this  Court  agreed  that  a  "conversion"  of  a  building 
is  within  Section  825.1  (b)  (8)  of  the  Regulation, 
if  it  is: 

*  *  *  "a  structural  change  in  a  residen- 
tial unit  or  units  involving  substantial  altera- 
tions or  remodeling  and  resulting  in  the  crea- 
tion  of   additional   housing   accommodations." 

The  Senate  Committee  pointed  out  that  the  conver- 
sion provisions  had  been  abused  in  the  past.  They 
were,  therefore,  tightening  them  to  apply  after  April 
1,  1949,  only  to  those  conversions  which  ''actually  re- 
sulted in  additional  self-contained  family  units"  (P. 
8,  Sen.  Rep.  127,  81st  Cong.,  1st  Sess.).  In  other 
words,  the  Senate  not  only  changed  the  Act  to  con- 
form to  the  Expediter's  definition  of  additional  hous- 
ing accommodations,  but  insisted  that  these  addi- 
tional units  be  of  a  certain  type  and  standard. 

In  view  of  this  legislative  history,  there  can  be  no 
serious  doubt  that  the  Expediter's  interpretation  of 
the  Act  is  entitled  to  great  weight.  Skidmore  v.  Sivift 
&  Co.,  323  U.  S.  134,  139,  65  S.  Ct.  161.  This  is  the 
more  so,  "when  it  involves  a  contemporaneous  con- 


12  : 

stniction  of  a  statute  by  men  charged  with  the  re-  i 

sponsibility  of  setting  its  machinery  in  motion."    Nor-  ! 

wegian  Nitrogen  Products  Co.  v.  United  States,  288  ! 

U.  S.  294,  315,  53  S.  Ct.  350.    Cf.  also  Porter  v.  Craw-  \ 

ford  and  Doherty  Foundry  Co.,  154  F.  2d  431,  433,  | 

cert,  denied  329  U.  S.  720,  and  Bowles  v.  Glick  Bros.,  | 

146  F.  2d  566,  568  (C.  A.  9),  dealing  with  the  weight  ! 

to  be  given  administrative  interpretations  of  the  Ad-  ' 

ministrator's  regulations.  i 

Since  these  interpretations  have  been  accepted  by  i 
the  Congress  and  embodied  in  the  Act,  they  cannot 

be  said  to  be  ''irrational"  or  inconsistent  with  the  i 

Act.     That  being  so,  the  appellant's  admission  that  i 

his  alterations  raised  "the  quality  of  the  aecommoda-  | 

tions,     *     *     *     but  not  structural  changes  made,"  is  ] 

conclusive  against  his  contention  that  his  premises  are  i 

decontrolled  by  virtue  of  the  provisions  of  Section  202  , 

(c)   (3)   (A).  i 

3.  Nor  does  it  avail  the  appellant  to  argue  that  this  I 
housing  accommodation  was  "a  theoretic  condemned  : 
and  abandoned  building"  at  the  tune  when  he  pur-  i 
chased  it  from  the  former  owner  (Par.  1  (a),  Br.  4)  ; 
and,  further,  that  ''Actually  then,  although  not  tech- 
nically, it  was  a  condemned  and  abandoned  building  i 
when  the  tenants  moved  out"  (Br.  8)  (Emphasis  I 
added).  This  argument  is,  of  course,  in  derogation  . 
of  his  previous  argument,  that  the  improvements  per  \ 
se  decontrolled  the  premises  in  question.  Appellant 
recognizes  here  that  the  creation  of  additional  hous-  3 
ing  accommodations  are  essential  to  decontrol  pursu-  5 
ant  to  Section  202  (c)  (3)  (A).  Therefore,  he  argues  j 
now  that  he  did  create  additional  housing  accommo- 
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datioiis  because  if  he  had  not  rehabilitated  these 
apartments  the  city  authorities  would  have  taken  them 
off  the  market. 

It  has  been  held  that  the  ''repair  of  old  accommo- 
dations temporarily  unfit  for  human  occupation 
*  *  *"  does  not  exempt  housing  accommodations 
from  control  as  newly  constructed  housing  units.  In 
Elma  Realty  Co.  v.  Woods,  169  F.  2d  172  (C.  A.  1), 
the  premises  were  destroyed  by  fire  and  rebuilt.  In 
rejecting  the  appellant's  claim  of  decontrol,  the  Court 
said  (at  p.  174)  : 

Had  the  appellant  been  forced  to  construct 
a  new  building  on  its  land  after  the  fire  we  may 
assume  for  present  purposes  that  apartments 
therein,  possibly  even  if  substantially  similar 
to  the  ones  in  its  old  building,  would  be  new 
housing  accommodations  to  which  §  4  (e)  of  the 
Rent  Regulation  would  apply.  But  it  is  clearly 
established  that  the  appellant  did  not  have  to  do 
this.  It  merely  had  to  restore  its  old  apart- 
ments after  the  fire,  not  build  new  ones,  since 
the  court  below  found  as  a  fact  that  although 
''the  premises  were  destroyed  by  fire  to  an 
extent  which  made  them  not  habitable  for  hu- 
man beings"  enough  was  left  "of  the  premises 
to  be  used  as  storage  for  furniture  and  other 
property. ' ' 

Obviously,  therefore,  we  do  not  have  here  a 
case  of  construction  of  new  accommodations, 
but  clearly  a  case  of  repair  of  old  accommoda- 
tions made  temporarily  unfit  for  human  occupa- 
tion by  casualty.  Thus,  although  the  appellant 
was  undoubtedly  entitled  to  an  upward  adjust- 
ment  of  its  maximum  rents   after  its   apart- 
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ments  were  again  habitable,  nevertheless  the 
regulations  do  not  permit  it  to  increase  its  rents 
until  after  it  has  applied  for  and  obtained  per- 
mission to  do  so.  Thierry  v.  Gilbert,  1  Cir.,  147 
F.  2d  603     *     *     *. 

To  accept  appellant's  argument  as  valid  would 
place  a  premium  on  wrongdoing.  A  landlord  could 
permit  his  premises  to  deteriorate,  or  to  remain  de- 
fective, so  that  they  become  hazards  to  the  health, 
safety,  and  welfare  of  the  community.  The  city  au- 
thorities in  the  protection  of  the  public  would  threaten 
to  evict  the  occupants  of  these  dwellings.  If  the 
landlord  repaired  the  defects,  and  brought  them  into 
conformity  with  the  local  codes,  his  premises  would 
be  decontroUed  under  Section  202  (c)  (3)  (A)  be- 
cause he,  thereby,  created  an  "additional  housing  ac- 
commodation." That  this  contention  cannot  stand  is 
shown  by  the  apt  answer  made  to  it  by  the  Court 
below : 

*  *  *  If  the  Court  were  to  establish  the 
principle  that  whenever  premises  had  gotten 
badly  in  rej^air  and  the  landlord  or  owner  did 
not  repair  them,  then  he  could  be  freed  from 
rent  control  by  repairing  his  property,  the 
Court  would  establish  a  most  dangerous  prece- 
dent. The  Court  would  advise  anyone  who 
owned  i:)roperty  that  if  they  just  disregarded 
the  welfare  of  the  tenants  by  allowing  the  roof 
to  leak  and  the  furnace  to  get  out  of  repair  so 
that  the  building  would  be  condemned  that 
then  they  could  be  freed  from  rent  control  and 
get  a  reward  for  having  disregarded  the  wel- 
fare of  the  occupants  of  the  building  (R.  57). 
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4.  Every  Federal  Court  of  original  and  appellate 
jurisdiction,  including  this  Court,  which  has  passed 
upon  the  problem,  has  recognized  that  a  conversion 
must  result  in  the  creation  of  additional  housing  ac- 
commodations, in  order  to  be  exempt  from  federal 
rent  control.  The  establishment  of  that  fact  has  been 
recognized  in  those  cases  where  the  Expediter  did  not 
prevail  for  other  reasons  not  material  here.  In 
Woods  v.  Ginocchio,  180  F.  2d  484  (C.  A.  9th),  this 
Court  referred  to  an  elaborate  series  of  structural 
changes  (See,  footnote,  180  F.  2d  487-88)  which  cre- 
ated additional  rooms  resulting  in  decontrol.  But 
the  decision  clearly  turned  upon  the  creation  of  ad- 
ditional accommodations.  So  too,  the  conversion  of 
''the  original  five-room  flat"  into  "two  newly  ar- 
ranged apartments"  affected  decontrol  in  Flynn  V. 
Woods,  181  F.  2d  867,  868  (C.  A.  8),  since  there 
were  two  apartments  where  there  was  previously 
only  one. 

The  district  courts  have  been  equally  aware  that 
the  benefits  of  Section  202  (c)  (3)  (A)  must  be 
withheld  where  additional  housing  accommodations 
have  not  been  created,  or  where  they  have  been  os- 
tensibly created  by  the  ''locking  of  a  few  doors." 
Unreported  decisions  in  which  the  official  interpreta- 
tion, infra,  p.  59,  has  been  followed  are  Woods  v. 
Rettas  (D.  C.  N.  D.  N.  Y.),  No.  3173,  decided  March 
25,  1949,  and  Woods  v.  Anderson  (D.  C.  E.  D.  Mich.), 
No.  7977,  decided  June  20,  1949.^  In  the  Rettas 
decision  the  defendants  made  substantial  alterations 

^  Findings  of  fact  and  conclusions  of  law  in  these  decisions 
appear  in  the  Appendix  {infra,  pp.  72-80) . 
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by  converting  premises  from  a  two-family  to  a  three-  j 
family  house,  and  modernized  the  second  floor  apart-   ; 
ment  by  installation  of  new  plumbing,  fixtures,  and  ! 
cabinets.     In  such  alteration  a  stairway  leading  from 
the  second  floor  apartment  was  enlarged  for  access   ■ 
to  an  upper  floor,  and  a  new  apartment  was  created   i 
on  the  third  floor.     Following  the  official  interpreta-   | 
tion,  the  Court  held  that  after  such  alterations  the 
second  floor  apartment  did  not  constitute  *' additional   , 
housing  accommodations  created  by  conversion,"  and 
were  not  removed  from  control  under  the  provisions   l 
of  the  Act  in  Section  202  (c)  (3). 

In  Woods  V.  MacNeil  Bros.  Co.,  80  F.  Supp.  920  '■ 
(D.  C.  Mass.),  it  was  held  that  merely  providing  \ 
additional  facilities  to  improve  existing  accommoda-  | 
tions  did  not  constitute  new  accommodations  within  i 
the  exemption  provided  in  Section  202  (c)  (3)  of  i 
the  Act.  See  too.  Woods  v.  Comstock,  No.  3138  (N.  j 
D,  N.  Y.),  September  22,  1949,  unreported  (infra,  \ 
p.  80);  Woods.  V.  Malas,  81  F.  Supp.  485  (W.  D.  j 
Wis.);  Woods  v.  Sequin,  No.  7262  (D.  C.  Mass.)  I 
(infra,  p.  83). 

None  of  the  cases  relied  upon  by  appellant  are  in  i 
point.  Woods  v.  Baker,  84  F.  Supp.  339  (D.  C.  La.),  I 
is  clearly  distinguishable.  Unlike  the  facts  present  in  i 
the  instant  case,  in  the  Baker  case  there  were  not  only  ! 
structural  changes  but  also  there  were  ''now  two  i 
complete  and  well-adopted  units  where  before  there  J 
was  only  one"  (p.  341).  I 

Another  case  cited  by  appellant  is  United  States  v.  \ 
Beatty,  88  F.  Supp.  791  (S.  D.  Iowa).  There  the  \ 
Court  accepted  the  regulation  and  the  interpretation    \ 
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above  cited  as  binding  (p.  794).  It  concluded,  how- 
ever, that  "the  erection  of  a  permanent  wall,"  the 
"erection  of  an  off-set  wall,"  "the  creation  of  a  small 
kitchenette,"  "A  permanent  brick  wall  was  cut 
through  and  a  new  doorway  built,"  "and  an  addi- 
tional doorway  constructed  to  separate  the  west  front 
unit  from  the  hall,"  plus  electric  wiring  and  separate 
meters  and  "an  independent  outside  entrance"  (88  F. 
Supp.  at  793),  created  two  housing  accommodations 
"where  one  existed  before"  (p.  795).  No  such  facts 
are  present  in  the  record  presented  by  this  case  and 
clearly  no  more  housing  units  in  existence  after  con- 
version than  there  were  before. 

Woods  V.  PoUno,  86  F.  Supp.  650  (S.  D.  W.  Va.), 
cited  by  appellant,  did  not  involve  conversion  and, 
therefore,  is  irrelevant  to  the  facts  and  the  law  gov- 
erning the  judgment  entered  in  the  Court  below. 
From  the  foregoing,  there  can  be  little  question  but 
that  the  trial  court  properly  found  that  appellant 
did  not  create  additional  accommodations  as  to  be 
entitled  to  decontrol  under  Sec.  202  (c)  (3)  of  the 
Act. 

II 

There  is  no  merit  to  appellant's  contention  that  his  accommo- 
dations constituted  a  hotel  entitled  to  decontrol  under  Sec- 
tion 202  (c)  (1)  of  the  Act 

There  is  also  no  merit  to  appellant's  claim  to  de- 
control under  Section  202  (c)  (1)  of  the  Act  on  the 
ground  that  his  accommodations  constituted  a  hotel. 

The  judgment  of  the  trial  court  may  be  aifirmed 
on  either  of  two  grounds  (1)  that  appellant  has  failed 
to  demonstrate  the  existence  of  the  requisite  factual 
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basis  for  satisfaction  of  the  statutory  conditions  pre- 
cedent to  decontrol,  or  (2)  that  appellant  has  failed 
to  show  that  the  establishment  was  a  "hotel"  on  the 
cut-off  date,  Jime  30,  1947,  a  condition  which  has 
received  judicial  approval  and  one  within  the  intent 
of  Congress. 

A.  Appellant's  failure  to  present  proper  and  sufficient  factual  support  for 
the  claimed  exemption  is  fully  supported  by  the  record 

In  order  for  appellant  to  be  entitled  to  the  claimed 
exemption,  he  must  show  that  the  establishment  en- 
joyed the  status  of  a  hotel  by  common  knowledge  in 
the  particular  conmiunity  and  that  customary  hotel 
services  were  furnished. 

Sec.  202  (c)  (1)  provided  as  follows:* 

Sec.  202  (c)   (1)  those  housing  accommoda- 
tions, in  any  establishment  which  is  commonly 

®  As  amended  by  the  Housing  and  Kent  Act  of  1949,  this  Section 
now  reads  as  follows : 

"  (c)  The  term  'controlled  housing  accommodations'  means  hous- 
ing accommodations  in  any  defense-rental  area,  except  that  it  does 
not  include — 

"(1)  (A)  those  housing  accommodations,  in  any  establishment 
which  is  located  in  a  city  of  less  than  two  million  five  hundred 
thousand  population  according  to  the  1940  decennial  census  and 
which  is  commonly  known  as  a  hotel  in  the  community  in  which 
it  is  located,  which  are  occupied  by  persons  who  are  provided  cus- 
tomary hotel  services  such  as  maid  service,  furnishing  and  laun- 
dering of  linen,  telejihone  and  secretarial  or  desk  service,  use  and 
upkeep  of  furniture  and  fixtures,  and  bellboy  service;  or     *     *     * 

"(B)  (2)  the  term  'hotel'  means  any  establisliment  which  on 
June  30,  1947,  was  conmionly  known  as  a  hotel  in  the  community 
in  which  it  is  located  and  was  occupied  by  an  appreciable  number 
of  persons  who  were  provided  customary  hotel  services  such  as 
maid  ser\ace,  furnishing  and  laundering  of  linen,  telephone  and 
secretarial  or  desk  service,  use  and  upkeep  of  furniture  and  fix- 
tures, and  bellboy  service ;  or" 
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knowTi  as  a  hotel  in  the  community  in  which  it 
is  located,  which  are  occupied  by  persons  who 
are  provided  customary  hotel  services  such  as 
maid  service,  furnishing  and  laundering  of 
linen,  telephone  and  secretarial  or  desk  service, 
use  and  upkeep  of  furniture  and  fixtures,  and 
bellboy  service:  or" 

Whether  appellant's  accommodations  fell  within 
this  exemption  of  the  Act  as  to  be  decontrolled  was 
primarily  a  question  of  fact  for  the  trial  court  to 
decide.  Indeed,  this  is  the  holding  of  the  cases  cited 
by  appellant,  p.  10  of  brief,  viz:  Woods  v.  Benson, 
111  F.  2d  543  (C.  A,  8th)  ;  Woods  v.  Western  Holding 
Corp.,  173  F.  2d  655  (C.  A.  8th)  ;  Woods  v.  Kour- 
madas,  180  F.  2d  255  (C.  A.  6th). 

It  was  stipulated  that  prior  to  June  5,  1948,  the 
structure  was  operated  as  an  apartment  house  (R.  12). 
It  was  appellant's  testimony  that,  beginning  Septem- 
ber 1948,  after  making  repairs,  he  provided  customary 
hotel  services.  Upon  cross-examination,  appellant 
testified  that  the  only  hotel  desk  present  was  one 
inside  the  door  in  the  manager's  apartment;  that  there 
was  no  elevator  service ;  that  there  was  no  switchboard 
for  telephone  service  (R.  42) ;  that  there  was  no 
individual  telephone  service  in  the  imits  but  merely 
phones  in  the  hallway,  and  that  there  was  nothing  in 
the  lobby  except  a  place  in  which  to  sit  down  (R.  43). 
Appellant  made  no  claim  that  he  provided  bellboy 
service. 

Moreover,  the  burden  of  proof  was  upon  appellant 
to  show  not  only  that  he  provided  the  services  called 
for  by  Sec.  202  (c)   (1)  but  likewise  that  the  housing 
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accommodations  were  commonly  known  in  the  com- 
munity as  a  hotel.  No  proof  whatever  was  offered  on 
this  score. 

Based  upon  the  testimony  in  the  ease,  the  stipula- 
tion of  the  parties,  and  based  upon  the  Court's  own 
personal  inspection  of  the  premises,  the  trial  court 
found  as  follows: 

*  *  *  The  premises  were  neither  a  hotel 
nor  generally  considered  or  reputed  as  such  in 
the  commmiity  or  neighborhood,  but  the  apart- 
ments and  services  rendered  made  the  tenancy 
unique  in  that  the  tenants  were  not  required 
to  accept  the  premises  on  a  month-to-month 
basis,  but  could  obtain  them  on  a  daily  basis, 
weekly  basis,  monthly  basis,  or  on  a  combina- 
tion of  monthly,  weekly,  and  daily  bases 
*     *     *     (R.  52). 

Since  this  finding  finds  substantial  support  in  the 
record,  it  should  not  be  disturbed  {Woods  v.  Oak  Park 
Chateau  Corp.,  supra,  179  F.  2d  at  pp.  614—615). 

B.  The  need  for  relating  the  evidence  to  the  June  30,  1947,  cut-ofif  date  is 
supported  by  judicial  opinion  and  the  legislative  history  incident  to 
the  statutory  provisions  in  question 

Apart  from  the  facts  which  disqualified  appellant 
from  claiming  the  decontrol  exemption  available  for 
hotel  accommodations,  plaintiff's  accommodations 
were  not  eligible  for  decontrol  under  Section  202  (c) 
(1)  of  the  Act  because  it  was  not  a  ''hotel"  on  June 
30, 1947,  the  cut-off  date  of  the  Act. 

1.  The  judicial  decisions 

The  only  decision  of  an  appellate  court  squarely 
in  point  on  this  issue  is  Woods  v.  Oak  Park  Chateau 
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Corp.,  supra,  179  F.  2d  at  p.  613.  In  that  case,  the 
Court  agreed  witli  the  Expediter's  claim  that  the  Act 
conferred  the  decontrol  exemption  only  upon  those 
housing  accommodations  which  satisfied  the  statutory 
requirements  of  a  hotel  on  June  30,  1947.  The  Cir- 
cuit Court  posed  the  problem  before  it  as  follows: 

Before  proceeding  to  discuss  whether  the 
court  erred  in  holding  that  the  units  in  ques- 
tion were  not  exempt,  we  nmst  consider  defend- 
ants' claim  that  the  insertion  by  the  Expediter 
of  the  June  30,  1947,  cut-off  date,  in  his  regula- 
tions is  ''an  attempt  to  defeat  an  exemption 
conferred  by  the  Act."  The  argument  is  that 
the  exemption  arose  from  the  factual  situation 
at  the  time  of  the  overcharges  rather  than  from 
the  factual  situation  on  June  30,  1947. 

After  reviewing  the  provisions  of  the  Act  and  Regu- 
lation, the  Court  said: 

*     *     *     And  since  we  entertain  no   doubt 
that  Congress  intended  to  confer  an  exemption 
upon  those  accommodations  which  satisfied  the 
statutory   requirements   on   June   30,   1947,   it 
follows  that  the  court  did  not  err  in  concluding 
that  the  test  date  for  determining  decontrol  of 
housing   accommodations   under   the   Act   was 
June  30,  1947  (p.  613). 
Other  cases  decided  by  Circuit  Courts  of  Appeal 
bearing  upon  Section  202   (c)   of  the  Act  either  are 
inapplicable  to  the  question  of  the  validity  of  a  cut- 
off date  for  hotels  or  strongly  tend  to  support  ap- 
pellee's position. 

This    Court  had    occasion    to    consider    an    unre- 
lated portion  of  Section  202   (c)  in  Koepke  v.  Fon- 
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tecchio,  177  F.  2d  125.  The  statutory  provisions 
there  involved  provided  for  an  exemption  from  rent  i 
control  of  '^(2)  any  motor  court  or  any  part  thereof,  I 
or  any  tourist  home  serving  transient  guests  ex- 
clusively, or  any  part  thereof."  The  Court  posed  the  | 
issue:  *'It  is  apparently  the  contention  of  appellant  ] 
that  housing  accommodations,  to  qualify  for  decontrol  ' 
as  a  motor  court,  must  have  been  a  motor  court  ! 
on  June  30,  1947."  Of  controlling  significance  is  the  ; 
explicit  statement  that  only  the  motor  court  exemption  | 
was  under  consideration.  Unlike  the  ''hotel"  pro-  ! 
visions  of  Section  202  (c)  (1),  which  set  forth  the  I 
specific  factual  determinations  to  be  made  in  arriv-  I 
ing  at  the  ultimate  finding  of  control  or  decontrol,  i 
the  motor-court  exemption  rests  merely  upon  a  simple  i 
finding  as  to  the  class  of  accommodations,  unattended  ! 
by  any  definitive  statutory  characteristics  requiring  ! 
the  exercise  of  interpretative  functions.  This  Court  j 
held  that  the  motor-court  exemption  was  self-execut-  ' 
ing  and  did  not  require  administrative  interpretation.  : 
But  to  avoid  any  assumption  that  the  decision  as  ] 
thus  reached  properly  could  be  applied  to  any  other  i 

provisions  of  the  Act,  the  Court  noted  that  its  prior  j 

i 

decision  in  Bahcock  v.  Koepke,  175  F.  2d  923  remained  ' 
in  full  force.  The  obvious  significance  of  the  preser-  ; 
vation  of  the  Babcoch  v.  Koepke  decision  being  that  \ 
another  portion  of  Section  202  (c),  relating  to  exemp-  \ 
tions  for  accommodations  not  rented  during  a  par- 
ticular 24-month  period,  was  completely  unaffected,  : 
as  was  any  other  portion  of  section  202  (c).  In  \ 
short,  therefore,  the  Fontecchio  case,  supra,  stands  as  j 
a  determination  of  the  precise  point  there  involved,  ] 
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but  is  not  available  for  support  in  a  wholly  unrelated 
situation. 

Of  interest  here  is  the  manner  in  which  the  June 
30,  1947,  cut-off  (late  for  hotels  was  accepted  in  Woods 
V.  Benson,  177  F.  2d  543  (C.  A.  8th).  The  question  in 
that  case  was  whether  all  of  the  services  specified  in 
Section  202  (c)  (1)  needed  to  have  been  actually- 
utilized  or  whether  it  was  sufficient  for  them  to  have 
been  available  for  use.  The  Court  obviously  assumed 
that  the  test  of  utilization  or  availability  of  the  serv- 
ices related  to  the  June  30,  1947,  cut-off  date,  and  not 
to  any  more  recent  period,  for  it  quoted,  and  at  the 
very  least  tacitly  accepted  the  administrative  inter- 
pretation, that  "The  test  date  for  determining  con- 
trol is  June  30,  1947,  and  the  exemption  becomes  ef- 
fective only  for  those  accommodations  eligible  for  de- 
control on  that  date"  (at  p.  545).  Throughout  the 
Benson  opinion  are  references  indicating  acceptance 
of  the  cut-off  date:  ''on  June  30,  1947,  seven  of  these 
190  units  had  received  the  regular  maid  service" 
(p.  545)  *  *  *;  [The  Act]  "had  the  same  meaning 
on  its  effective  date,  July  1,  1947  (p.  547);  "If, 
therefore,  the  hotel  on  June  30,  1947,  provided  linen 
service  at  an  additional  cost  the  fact  that  the  guest 
on  June  30,  1947,  did  not  accept  this  service  does  not 
defeat  control,"  quoting  from  the  Expediter's  inter- 
pretation (p.  546)  ;  and  "Rooms  in  a  hotel  (see  defini- 
tion of  hotel  in  section  1)  which  on  June  30,  1947, 
were  occupied  by  persons  *  *  *,"  quoting  from 
the  Expediter's  Regulation  (p.  546).  Clearly  the 
Court  was  fully  aware  of  the  Expediter's  position  as 
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to  the  cut-off  date  and  was  at  least  in  apparent  agree- ! 
ment  with  it.  ; 

In  Woods  V.  Western  Holding  Corporation,  173  F.  i 
2d  655   (C.  A.  8th),  the  same  Court  dealt  with  the' 
question  in  an  even  more  direct  manner.     In  deter-  i 
mining  whether  the  premises  there  involved  satisfied  \ 
the  conditions  precedent  to  decontrol  for  hotels,  the ; 
Court   accepted  the   Expediter's  formulation   of  the  | 
question  as:  ''first,  whether  or  not  the  properties  were  j 
on  June  30,  1947,  commonly  known  as  hotels  in  the ' 
community  in  which   they   are   located,   and   second,  j 
whether  or  not  these  properties  on  that  date  provided 
the  occupants   of  the  housing  accommodations  with 
such  customary  hotel  services  as  are  habitually  fur- 
nished in  the  commmiity.     *     *     *"     [Emphasis  sup- 
plied.]    Again,  the  Court  related  the  evidence  to  the 
cut-off  date:  "the  two  properties  here  involved,  on  and 
prior  to  June  30,  1947,  and  thereafter,  were  commonly 
known   as   hotels   in   the    commmiity     *     *     *"    (p- 
656)  ;  "for  many  years  prior  to  June  30,  1947,  these 
properties  were  represented  and  held  by  the  owner 
and  operator  as  being  hotels"  (p.  657)  ;  "on  and  prior  ; 

to  June  30,  1947,  and  thereafter,  the  said  130  miits  i 

1 
consisted  of     *     *     *"   (p.  657);  "On  and  prior  to^ 

June  30,  1947,  and  thereafter,  all  units  in  the  two  ; 

establishments       were       supplied      with       furniture  I 

*     *     *"     (657)  ;  and,  quoting  the  legislative  history,  5 

"Based  upon  the  intent  of  Congress  as  expressed  in 

the  legislative  history  of  the  Housing  and  Rent  Act  , 

of  1948,  the  word  'hotel'  as  used  iii  the  Act  and  the-' 

Regulations  is  interpreted  to  mean  those  establish-"' 

ments  which  on  Jmie  30,  1947,  the  effective  date  of  i 
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the  Housing  and  Rent  Act  of  1947,  were  commonly 
kno\vn  as  hotels  in  the  community  in  which  they  are 
located     *     *     *"(p.  660). 

Appellant's  citation  of  Woods  v.  Kourmadas,  180 
F.  2d  255  (C.  A.  6th)  is  of  no  aid  to  him.  The  Court 
carefully  distinguished  its  affirmance  of  the  factual 
determinations  of  the  trial  court  in  that  case  from 
the  situation,  present  here,  "where  the  change  of 
premises  was  made  subsequent  to  the  effective  date  of 
the  Housing  and  Rent  Act,"  As  is  clear  from  the 
opinion,  the  Court  found  that  the  required  character- 
istics for  the  hotel  exemption  had  attached  ''many 
months  prior  to  the  effective  date  of  the  Housing  and 
Rent  Act  of  1947"  and  that  it  was  not  necessary, 
therefore,  to  consider  any  question  "as  to  the  cut-off 
date,  which  excludes  premises  from  the  exemption 
from  rent  control  within  the  intendment  of  the  stat- 
ute." That  decision,  consequently,  is  of  no  relevance 
here. 

This  brief  will  not  be  labored  with  lower  court  de- 
cisions on  the  cut-off  date.  To  dispose  of  appellant's 
reference  to  Judge  Erskine's  opinion  in  United  States 
v.  Fritz  Properties,  Inc.,  D.  C.  Cal.,  N.  D.,  So.  Div., 
No.  29079-E,  March  25,  1950,  the  Court's  opinion  de- 
tails at  considerable  length  the  evidence  relating  to  the 
character  of  the  premises  as  of  June  30,  1947,  and 
arrives  at  the  jfinding  that  on  June  30,  1947,  the  evi- 
dentiary factors  needed  for  exemption  were  present. 
It  would  not  be  profitable  here  to  discuss  the  factual 
elements  involved  in  that  case,  and  the  legal  conclu- 
sions support,  rather  than  diminish,  the  force  of  ap- 
pellee's argument. 
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2.  The  legislative  history  . 

The  legislative  history  also  fully  supports  appellee's  j 
position  that  Congress  intended  to  confer  the  exemp-  | 
tion  of  the  Act  solely  upon  those  accommodations  ■ 
which  constituted  a  hotel  within  the  definition  of  I 
Section  202  (c)  on  June  30,  1947.  The  background 
of  the  provisions  in  question  and  the  legislative  his-  | 
tory  relating  thereto  is  set  forth  below. 

Rent  control  over  hotels,  as  well  as  other  housing 
accommodations,  was  imposed  early  in  the  war  period  \ 
by  the  Emergency  Price  Control  Act  of  1942,  as  i 
amended  (50  U.  S.  C.  App.  901,  et  seq.)  and  regula- 
tions thereunder."*  The  first  regulatory  change  in  the  | 
hotel  regulation  of  interest  here  occurred  upon  the  ' 
issuance  on  January  17,  1947,  of  Amendment  No.  102  i 
(12  P.  R.  395)  which  provided  for  the  decontrol  of  ; 
daily  rates  on  rooms  occupied  by  transient  guests.  ■ 
This  action  had  the  practical  effect  of  excluding  from  | 
control  wholly  transient  hotels  and  transient  rooms  in  ■ 
hotels  which  catered  both  to  transient  and  permanent  i 
guests."  Upon  enactment  of  the  Act  of  1947  on  July  | 
1,  1947,  the  Congress  provided  an  exemption  from  i 
rent  control  for  all  hotels  satisfying  specific  standards.  ] 
Thus,  Section  202  (c)  of  the  Act  provided,  in  pertinent  ■ 
part :  I 

®  The  Rent  Regulation  for  Transient  Hotels,  Residential  Hotels, 
Rooming  Houses  and  Motor  Courts,  8  F.  R.  7334 ;  The  Rent  Regu- 
lation for  Housing,  8  F.  R.  7322. 

^^  In  subsequent  legislation,  the  Congi'ess,  as  is  evident  from  the 
legislative  history  assumed  that  such  transient  accommodations 
would  remain  free  of  rent  control  and  therefore  concerned  itself 
with  standards  for  the  decontrol  of  hotel  rooms  occupied  by  so- 
called  permanent  guests. 
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(c)  The  term  ''controlled  housing  accom- 
modations" means  housing  accommodations  in 
any  defense  rental  area,  except  that  it  does  not 
include 

(1)  those  housing  accommodations,  in  any 
establishment  which  is  commonly  known  as  a 
hotel  in  the  community  in  which  it  is  located, 
which  are  occupied  by  persons  who  are  pro- 
vided customary  hotel  services  such  as  maid 
services,  furnishing  and  laundering  of  linen, 
telephone  and  secretarial  or  desk  service,  use 
and  upkeep  of  furniture  and  fixtures,  and  bell- 
boy  service;     *     *     *. 

This  statutory  language  was  in  effect  during  the  period 
of  alleged  violation  in  this  case  (September  1,  1948,  to 
January  17,  1949).  Simultaneously  with  this  new 
legislative  enactment,  the  Expediter  on  June  30,  1947, 
issued  the  Controlled  Housing  Rent  Regulation  (12 
F.  R.  4331),  hereinafter  called  the  ''Regulation," 
which  provided,  in  Section  1  (b)  (7)  : 

(b)  Housing  to  which  this  regulation  does 
not  apply.  This  regulation  does  not  ajDply  to 
the  following ;     *     *     *. 

(7)  Accommodations  in  hotels,  motor  courts 
and  tourist  homes,  (i)  Housing  accommoda- 
tions in  any  establishment  which  is  commonly 
known  as  a  hotel  (See  definition  of  hotel  in 
section  1)  in  the  community  in  which  it  is  lo- 
cated, which  are  occupied  by  persons  who  are 
provided  customary  hotel  services  such  as  maid 
service,  furnishing  and  laundering  of  linen, 
telephone  and  secretarial  or  desk  service,  use 
and  upkeep  of  furniture  and  fixtures,  and  bell- 
boy service;     *     *     * 
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Senator  Cain.  Well,  we  are  not  in  sym- 
pathy with  any  of  that  business,  and  we  will 
support  you  gentlemen  in  that  respect. 

From  the  foregoing,  there  can  be  no  question  but 
that  the  Congress  was  fully  informed  that  since 
July  1,  1947,  the  Housing  Expediter  had  been  using 
June  30,  1947,  as  the  date  determining  whether  hous- 
ing accommodations  could  qualify  for  decontrol. 
Although  the  Act  was  extensively  amended  on  April 
1,  1948,"  and  Congress  noted  its  dissatisfaction  with 
the  Expediter's  administration  of  the  language  re- 
lating to  services,  the  regulatory  provisions  and  inter- 
pretation of  the  Expediter  with  respect  to  the  cut- 
off date  were  not  disturbed.  (See  H.  Rep.  No.  1611 
(Conference  Report),  80th  Cong.,  2d  Sess.,  p.  9.) 
On  July  1,  1948,  the  Expediter  published  an  inter- 
pretation which  set  forth  in  detail  the  definition  of 
a  hotel  as  theretofore  employed  by  him  in  the  day-to- 
day administration  of  the  Act.  This  interpretation 
(13  F.  R.  3673)  provided  in  part: 

1.  Meaning  of  the  ivord  ''hotel/'  Based  upon 
the  intent  of  Congress  as  expressed  in  the  leg- 
islative history  of  the  Housing  and  Rent  Act 
of  1948,  the  word  "hotel"  as  used  in  the  act 
and  the  regulations  is  interpreted  to  mean  those 

"  Hearings,  Senate  Banking  and  Currency  Committee,  80th 
Cong.,  1st  Sess.,  January  30-February  2-i,  1947,  541  pages ;  Hear- 
ings, House  Banking  and  Currency  Committee  on  H.  R.  25-19,  80th 
Cong.,  1st  Sess.,  March  17-28, 1947,  608  pages ;  Hearings,  Subcom- 
mittee on  Senate  Committee  on  Banking  and  Currency,  Part  1, 
January  17-26,  1948,  Part  2,  January  28-February  4,  1948,  on 
Extension  of  Rent  Control,  80th  Cong.,  2d  Sess.,  and  Hearings, 
House  Banking  and  Currency  Committee,  Februai-y  3-10,  1948, 
80th  Cong.,  2d  Sess. 
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establishments  which  on  June  30,  1947,  the 
effective  date  of  the  Housing  and  Rent  Act 
of  1947,  were  commonly  known  as  hotels  in 
the  community  in  which  they  were  located  and 
which  provided  occupants  of  housing  accom- 
modations therein  with  customary  hotel  serv- 
ices.    *     *     * 

***** 

3.  Test  date  for  decontrol  determination. 
The  test  date  for  determining  decontrol  is  June 
30,  1947,  the  effective  date  of  the  Housing  and 
Rent  Act  of  1947,  and  the  exemption  provided 
by  the  act  and  regulation  is  effective  only  for 
those  housing  accommodations  meeting  the  re- 
quirements for  decontrol  on  that  date.  If  a 
housing  accommodation  meets  the  test  as  of 
June  30,  1947,  it  will  not  be  subject  to  control 
by  reason  of  any  decreases  in  services  after 
such  date.  If  a  housing  accommodation  does 
not  meet  the  test  as  of  June  30,  1947,  it  is  not 
decontrolled  even  though  some  of  the  customary 
services  which  were  not  provided  on  that  date 
were  subsequently  provided. 

There  is  thus  a  consistent  line  of  administrative  in- 
terpretation of  the  provisions  of  Section  202  (c) 
of  the  Act  and  recognition  and  acceptance  by  the 
Congress  of  the  administrative  interpretation.  How- 
ever, if  even  the  smallest  doubt  remains  as  to  the 
validity  of  the  Expediter's  argument,  in  the  light  of 
the  foregoing  citation  of  legislative  history  and  ad- 
ministrative action,  the  numerous  comments  made 
during  consideration  of  the  1949  amendments  to  the 
Act  should  forcefully  lay  to  rest  any  such  possible 
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reservations.     Thus,  on  March  10,  1949  (Cong.  Ree., 
p.  2227),  Representative  Patman  stated: 
Mr.  Patman.     *     *     * 

I  am  inserting  here^Yith  answers  to  ques- 
tions that  have  been  propounded  to  the  Housing 
Expediter  and  his  answers  thereto : 

Questions  and  Answers  on  H.  R.  1731  Amend- 
ing the  Housing  and  Rent  Act  of  1947,  as 
Amended 

***** 

9        *       *       * 

Answer.  The  bill  decontrols  all  accommo- 
dations in  transient  hotels  and  recontrols  all 
accommodations  in  aioartment  and  residential 
hotels.  The  test  date  for  determining  the  status 
of  a  particular  establishment  is  June  30,  1947." 

On  the  following  day,  Representative  Wolcott,  rank- 
ing minority  member  of  the  House  Banking  and  Cur- 
rency Committee,  stated  (Cong.  Rec.  March  11,  1949, 
p.  2347) : 

Mr.  WoLCOTT.     *     *     * 

They  [permanent  occupancy  units]  will  go 
back  mider  control.  These  will  be  the  only  ones 
which  will  be  controlled.  So  what  we  call  the 
permanents  in  transient  hotels  on  June  30, 
1947,  will  go  back  irnder  control  regardless  of 
whether  they  are  now  being  rented  to  tran- 
sients, regardless  of  whether  they  are  or  are  not 
giving  the  same  services  to  these  miits  that 
they  may  be  giving  to  a  transient  unit  which  is 


^*  Eeview  of  the  extensive  debate  on  the  bill,  H.  E.  1731,  discloses 
no  comment  on  the  use  of  the  Jmie  30,  1917,  cut-oif  date:  only 
apparent  knowledge  and  recognition  of  the  specific  insertion  of 
that  date  in  the  initial  regulation,  issued  Julv  1,  1917.  is  evident. 
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not  under  control  right  across  the  hall  from 
it.  *  *  * 
And  the  following  statements  in  the  House  of  Repre- 
sentatives and  in  the  Senate  bear  very  directly  and 
specifically  upon  the  point  in  question.  In  the  House 
(Cong.  Rec.  March  11,  1949,  p.  2347)  : 

Mr.  Buchanan".  The  existing  law  as  of  June 

30,  1947,  decontrols  transient  hotels  affecting 

permanent    residents    within    those    transient 

hotels.     [Emphasis  added.] 

And  in  the  Senate   (Cong.  Rec.  March  21,  1949,  p. 

2873) : 

Senator  Douglas,  I  would  be  perfectly  will- 
ing to  consider  a  provision  to  that  effect  that 
only  the  permanent  accommodations  in  hotels 
which  were  so  used  on  October  30,  1948,  should 
be  recontrolled,   and  not  merely  tJiose  which 
were  permanently  occupied  on  June  30,  1947. 
[Emphasis  added.] 
The  several  reports  of  both  the  House  and  Senate 
on  bills  then  pending  show  fuU  recognition  and  ac- 
ceptance of  the  past  use  of  the  June  30,  1947,  cut-off 
date.     In  the  House,  the  Subcommittee  on  Banking 
and  Currency  stated,  in  its  report  (H.  Rep.  No.  215, 
81st  Cong.,  1st  Sess.,  p.  9)  : 

The  first  amendment  would  exclude  from  the 
category  of  controlled  housing  accommodations 
any  housing  accommodations  which  on  Jmie  30, 
1947,  were  located  in  transient  hotels  as  dis- 
tinguished    from     apartment     or     residential 
hotels. 
In  the  Senate,  the  report  on  H.  R.  1731  contains 
the   following  statement    (Sen.   Rep.   No.   127,   81st 
Cong.,  1st  Sess.,  p.  7)  : 
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Under  the  committee  amendments  accommo- 
dations in  hotels,  even  though  provided  services 
of  the  character  defined,  will  be  recontrolled 
unless  they  were  used  for  transient  occupancy 
on  June  30,  1947. 

And  the  Conference  report  to  accompany  H.  R.  1731, 
which  commented  upon  provisions  shortly  thereafter 
enacted  into  law,  advised  (Rep.  No.  332,  81st  Cong., 
1st  Sess.,  p.  17)  : 

The  conference  substitute  makes  no  change  in 
present  law  for  housing  accommodations  in 
hotels  in  cities  of  less  than  2,500,000  popula- 
tion.    *     *     * 

*  *  *  *  » 

(2)  the  term  ''hotel"  means  any  establish- 
ment which  on  June  30,  1947,  was  commonly 
known  as  a  hotel  *  *  *.  [Emphasis 
added.] 

From  all  of  the  foregoing,  it  would  hardly  seem  open 
to  serious  debate  that  the  Congress  was  fully  aware 
of  the  Expediter's  use  of  June  30,  1947,  as  the  date 
to  be  used  to  determine  the  character  of  the  housing 
accommodations  in  qualification  for  decontrol.  This 
is  made  evident  by  the  use  of  Congress  itself  of  that 
date  and  the  similar  technique  in  the  several  amend- 
ments offered  during  consideration  of  rent  control 
legislation  over  the  past  few  years,  the  acceptance, 
without  question,  of  the  past  use  of  such  a  rent  con- 
trol device,  and  the  lack  of  criticism  or  amendment 
in  the  face  of  direct  knowledge  of  that  fact." 

"  In  fact,  it  is  little  short  of  amazing  that  during  the  extensive 
hearings  on  the  1948  and  1949  amendments  no  witness,  so  far  as 
the  Expediter  is  able  to  determine,  even  commented  upon  the  use 
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As  has  been  pre\dously  noted,  it  has  long  been  rec- 
ognized that  Congressional  reenactment  of  a  law 
which  has  been  interpreted  by  regulation  constitutes 
ratification  of  that  regulation.  Bowles  v.  Wheeler,  152 
F.  2d  34,  38  (C.  A.  9th)  ;  Woods  v.  Oak  Park  Chateau 
Corp.,  179  F.  2d  611  (C.  A.  7th). 

Ill 

Restitution  is  a  proper  remedy  pursuant  to  Section  206  (b) 
of  the  Act 

Api^ellant's  next  contention  is  that  "only  the  tenant 
had  the  right  to  sue  for  overcharges '"'  (Br.  10).  But 
he  does  not  seriously  argue  the  point  since  he  con- 
cludes his  statement  with  a  disavowal  of  any  legal 
authority  to  support  his  claim. 

*  *  *  True  an  abundance  of  cases  will  be 
cited  by  the  Expediter  to  support  his  conten- 
tion here.  With  all  due  respect  to  the  judges 
who  decided  those  cases  I  still  claim  that  their 
opinions  thereon  were  based  on  a  ''legislative 
mirage'' — a    law    which    didn't    exist. 

In  any  event,  if  appellant  is  arguing  against  the  Ex- 
pediter's right  to  seek  restitution,  the  contention  is 
completely  opposed  to  the  plain  language  of  the  stat- 
ute, which  f)rovides,  in  Section  206   (b)  : 

of  the  cut-off  date,  even  though  rent  control  over  hotels  was  the 
subject  of  testimony  by  interested  parties  rej^resenting  tlie  various 
chisses  of  liotels. 

^*  Tliis  statement  is  inaccurate  even  applied  to  damages.  The 
Act  of  1949  gave  tlie  Expediter  tlae  riglit  to  sue  for  damages. 
Under  the  doctrine  of  Woods  v.  Gianoidls,  No.  10121,  decided  May 
18.  1950,  C.  A.  3d  (not  yet  reported),  the  Expediter  has  the  riglit 
to  sue  for  damages  within  one  vear  of  violation. 
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(b)  Whenever  in  the  judgment  of  the  Hous- 
ing Expediter  any  person  has  engaged  or  is 
about  to  engage  in  any  acts  or  practices  which 
constitute  or  will  constitute  a  violation  of  any 
provision  of  this  Act,  or  any  regulation  or  order 
issued  thereunder,  the  United  States  may  make 
application  to  any  Federal,  State,  or  Territorial 
court  of  competent  jurisdiction  for  an  order 
enjoining  such  acts  or  practices,  or  for  an  or- 
der enforcing  compliance  with  such  provision, 
and  upon  a  showing  that  such  person  has  en- 
gaged or  is  about  to  engage  in  any  such  acts 
or  practices  a  permanent  or  temporary  injunc- 
tion, restraining  order,  or  other  order  shall  be 
granted    without    bond. 

It  will  thus  be  observed  that  the  determination  to 
bring  suit  for  restitution  rests  entirely  and  exclu- 
sively upon  the  "judgment  of  the  Housing  Expediter" 
and  is  not  within  the  discretion  of  a  tenant.  Unlike 
Section  205,  not  here  involved,  which  gives  a  right  of 
suit  for  damages  to  the  tenant.  Section  206  (b)  has 
for  its  primary  purpose  the  vindication  of  the  public 
interest,  Woods  v.  Richmau,  174  F.  2d  614,  615-16 
(C.  A.  9th),  and  pei-mits  the  Expediter  to  sue  for  res- 
titution. As  hereinafter  noted,  these  principles  are 
abundantly    supported    by    judicial    opinion. 

The  Supreme  Court  has  held  that  the  Administrator 
(Expediter)  may  sue  for  restitution  pursuant  to  Sec- 
tion 205  (a)  of  the  Emergency  Price  Control  Act  of 
1942  (50  U.  S.  C.  A.  925  (a))  (infra,  p.  48).  Porter 
v.  Warner  Holding  Co.,  328  U.  S.  395.  This  Court 
has  followed  that  decision  and  further  applied  it  to 
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Section  206  (b)  of  the  Act  of  1947  (infra,  p.  53), 
which  is  substantially  the  same  as  the  former  205  (a). 
(Woods  V.  Richman,  174  F.  2d  614  (C.  A.  9)  ;  Woods 
V.  McCord,  175  F.  2d  919  (C.  A.  9)  ;  Woods  v.  Goch- 
nour,  111  F.  2d  964  (C.  A.  9),  as  did  many  other  courts 
of  equal  eminence.  Woods  v.  Wolfe,  182  F.  2d  516 
(C.  A.  3)  ;  Woods  V.  Wayne,  111  F.  2d  559  (C.  A.  4)  ; 
Woods  V.  Witzke,  174  F.  2d  855  (C.  A.  6)  ;  Eleling  v. 
Woods,  175  F.  2d  242  (C.  A.  8) ;  and  Greider  mid  Ben- 
nett V.  Woods,  111  F.  2d  1016  (C.  A.  10)). 

No  useful  purpose  would  be  served  in  pursuing  this 
argument  further. 

IV 

Appellant's  contention  that  the  rents  established  by  order  of 
the  Expediter  are  inequitable  may  not  be  considered  by  this 
Court  where  appellant  has  failed  to  exhaust  prescribed  ad- 
ministrative remedies 

The  appellant  contends  that  the  Court  below  erred 
in  sustaining  the  Order  of  May  18,  1949,  issued  by  the 
Expediter,  because  the  rents  were  inequitable  (Br. 
11).  He  argues  that  they  were  not  fair  for  two 
reasons:  (1)  The  order  "rolled  the  rentals  back  to 
April  1,1941  *  *  *"  (id.),and  (2)  "*  *  *  that 
no  allowance  could  have  been  made  by  Feeley  for  an 
unanticipated  earthquake  [in  April,  1949]"  (Br.  12), 
In  addition,  he  says  that  even  though  the  Court  could 
not  "determine  what  was  fair  and  equitable" 
a*  *  *  ^^  could  have  stayed  the  action  and  allowed 
Feeley  to  apply  for  an  increase"  (Br.  12).  These  con- 
tentions are  without  merit,  because  (1)  the  appellant 
has  not  even  instituted  the  administrative  jjrocedure 
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for  rent  adjustment,  let  alone  exhausted  it,  as  he  must 
before  invoking  the  jurisdiction  of  a  court  of  equity; 
and  (2)  the  facts  show  unequivocally  that  all  of  the 
rents  were  increased  in  almost  every  case  150%  and 
that  any  failure  to  obtain  any  other  benefits  of  the 
Act  and  Regulation  is  directly  chargeable  to  appel- 
lant's negligence, 

1.  The  appellant  has  failed  to  exhaust  his  adminis- 
trative remedies.  The  appellant  petitioned  for  a  rent 
adjustment  on  January  17,  1949,  and  an  order  was 
issued  on  May  18,  1949,  increasing  the  rents  effective 
the  date  of  application  (Par.  5,  R.  11).  This  order 
increased  the  rents  to  the  amounts  set  forth  in  said 
petition.  No  appeal  was  taken  from  that  order,  al- 
though the  Revised  Rent  Procedural  Regulation  No. 
1  (13  F.  R.  2369)  provided  for  such  appeal. 

As  this  Court  held  in  La  Verne  Co-op  Citrus  Assn. 
V.  United  States,  143  P.  2d  415,  ''The  principle  that 
administrative  remedies  must  be  exhausted  before  one 
may  resort  to  equity  is  well  established."  See,  too, 
Myers  v.  Bethlehem  Shipbuilding  Corporation,  303 
U.  S.  41;  Yahus  v.  United  States,  321  U.  S.  414; 
Macauleij  v.  Waterman  Steamship  Corp.,  327  U.  S. 
540,  ^4A',  Aircraft  &  Diesel  Equipment  Corp.  v.  Hirsch, 
331  U.  S.  752.  Applying  the  same  rule  to  administra- 
tive orders  entered  pursuant  to  Rent  Regulations 
tinder  the  Emergency  Price  Control  Act  of  1942,  as 
amended,  and  the  Housing  and  Rent  Act  of  1947  are 
the  recent  decisions  of  this  Court  in  Woods  v.  Kaije, 
175  P.  2d  886  and  Bahcock  v.  Koepke,  175  P.  2d  923. 
See,  too.  Smith  v.  Duldner,  175  P.  2d  629  (C.  A.  6th)  ; 
Gates  V.  Woods,  169  P.  2d  440  (C.  A.  4)  ;  Koster  v. 
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Turchi,  173  F.  2d  605,  608  (C.  A.  3) ;  Woods  v.  Durr, 
176  F.  2d  273  (C.  A.  3rd). 

Ill  Woods  V.  Kaye,  supra,  the  Area  Rent  Director 
issued  an  order  pursuant  to  Section  4  (e)  of  the  1942 
Regulation  decreasing  the  rent  of  a  housing  accommo- 
dation from  the  first  rental  of  $150.00  per  month.  The 
landlord  having  failed  to  register  the  accommodations 
within  the  time  required  by  Section  3  of  the  same 
Regulation,  the  order  was  made  retroactive  from  the 
date  when  the  house  was  first  rented,  and  the  excess 
rent  collected  was  ordered  refunded  to  the  tenant.  In 
an  action  by  the  Housing  Expediter  under  Section 
205  (a)  of  the  1942  Act,  to  compel  restitution,  the 
defendant  challenged  the  retroactive  aspect  of  the 
order  and  the  trial  court  fomid  the  order  to  be  invalid. 
In  reversing  such  judgment,  this  Court  said,  at  p.  889 : 

The  administrative  findings  of  fact  under- 
lying the  retroactivity  of  the  order  are  to  be 
viewed  in  no  different  light  than  those  upon 
which  the  maximum  rent  figure  of  $75  per 
month  was  based,  and  we  cannot  conceive  of  the 
sufficiency  of  those  facts  being  tested  in  the 
District  Court.  It  would  thus  seem  clear,  in 
this  situation,  that  the  District  Court  is  bound 
by  these  findings.  The  failure  of  the  landlord 
to  properly  follow  the  procedure  of  review 
provided,  results  in  a  bar  to  contesting  the 
enforcement  action  in  the  District  Court. 

While  the  review  procedure  considered  in  the  Kaye 
case  involved  the  sole  jurisdiction  of  the  Emergency 
Court  of  Appeals  to  review  the  order  there  involved,  in 
Bab  cock  v.  Koepke,  supra,  this  Court  applied  the 
rule  requiring  exhaustion  of  administrative  remedies 
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to  the  procedure  for  review  of  orders  of  an  Area  Rent 
Director  as  provided  by  Eevised  Rent  Procedural 
Regulation  1  issued  by  the  Housing  Expediter  pur- 
suant to  Section  204  (d)  of  the  1947  Act.  In  the  cited 
decision,  an  action  was  sought  to  be  maintained  by 
plaintiff  against  Koepke,  individually  and  as  Rent 
Director  of  the  Los  Angeles  Defense-Rental  Area^ 
seeking  a  declaratory  judgment  that  certain  premises 
owned  by  plaintiff  were  not  subject  to  control  under 
the  1947  Act.  After  considering  the  applicable  sec- 
tions of  the  Regulation  and  the  reason  advanced  by 
plaintiff  for  not  following  the  administrative  pro- 
cedure there  provided,  the  Court  went  on  to  say,, 
at  p.  924: 

We  think,  however,  that  appellant  could  have 
presented  his  contention  of  noncontrol  under 
the  section  cited  supra  [840.11]  and  that  he 
failed  to  exhaust  his  administrative  remedy 
by  not  so  acting.  If  he  there  had  prevailed, 
there  would  be  no  occasion  to  invoke  the  chal- 
lenged provisions  of  840.11. 

Moreover,  none  of  the  extenuating  circumstances  of 
those  cases  are  present  here.  The  appellant  in  this 
case  has  not  as  yet  applied  for  an  adjustment  based 
upon  Section  5  (a)  18  of  the  Regulations  {infra, 
p.  58)  for  a  fair  net  operating  income.  As  the 
Supreme  Court  said  ia  the  Waterman  Steamship 
Corp.  case,  supra,  ''Here,  just  as  in  the  Myers  case, 
the  administrative  process,  far  from  being  exhausted, 
had  hardly  begun"  (327  U.  S.  at  545).  In  this  case, 
the  Court  may  truly  say  ''has  not  begun." 
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In  La  Verne  Co-op  Citifus  Assn.  v.  United  States^ 
143  F.  2d  415,  this  Court  determined  that  the  rule 
as  to  exliaustion  of  administrative  remedies  applies 
equally  where  the  validity  of  an  administrative  order 
is  challenged  by  way  of  defense  to  its  enforcement 
as  well  as  in  cases  where  invalidity  of  the  order  is 
sought  by  affirmative  relief.  As  the  Court  there  said 
(143  F.  2d  pp.  419,  420)  : 

A  study  of  relevant  decisions  leaves  no  doubt 
that  an  equity  court  has  no  jurisdiction  to 
examine  the  validity  of  an  administrative  order 
where  the  administrative  remedy  has  not  been 
invoked  or  has  not  been  completed  and  where 
the  one  harmed  by  the  administrative  order  is 
the  moving  party  in  the  equity  action.     *     *     * 

The  question  then  arises  whether  the  admin- 
istrative remedy  rule  applies  where  the  one 
harmed  by  the  administrative  order  is  the  de- 
fending party  in  the  equity  action.  The 
doctrines  of  primary  jurisdiction  and  of  ad- 
ministrative finality  are  equally  persuasive 
where  the  issue  is  raised  by  defending  parties  as 
where  it  is  raised  by  moving  parties.  A  con- 
sideration of  the  defense  in  an  enforcement 
action  would  nullify  the  uniformity  achieved  by 
devising  a  single  procedure  for  testing  orders 
promulgated  in  accordance  with  the  terms  of 
the  act. 

To  the  same  effect  as  the  cited  decision  are  Yakus  v. 
United  States,  supra,  321  U.  S.,  pp.  414,  434,  435; 
United  States  v.  Ruzicka,  329  U.  S.  287,  pp.  293-294; 
Woods  V.  Burr,  176  F.  2d  273  (C.  A.  3d). 
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Until  the  appellant  here  has  applied  for  a  fair  net 
operating  income,  and  has  appealed  to  the  Expediter, 
he  may  not  come  into  equity  and  claim  that  his  rents 
are  not  "fair  and  equitable." 

2.  The  facts  in  this  case  fail  to  support  appellant's 
claim  of  unfair  treatment.  He  applied  for  an  in- 
crease in  rents,  based  upon  his  improvements,  on 
January  17,  1949  (Par.  5,  R.  11).  The  increase  was 
granted  on  May  18,  1949,  effective  January  17,  1949, 
in  the  same  amounts  as  applied  for.  On  April  1, 
1949,  the  Congress  provided  for  a  fair  net  operating 
income  to  landlords  (Sec.  204  (b)  (1),  infra,  p.  52). 
on  May  1,  1949,  the  Expediter  issued  a  regulation  pro- 
viding for  a  fair  net  operating  income  and  establish- 
ing a  formula  to  attain  it  (Amendment  92  (14  F.  R. 
2233)). , 

The  appellant  failed  to  avail  himself  of  his  legal 
remedies  by  (1)  failing  to  appeal  from  the  order 
of  May  18,  1949;  (2)  failing  to  include  all  items  of 
costs  and  neglectmg  to  include  all  pertinent  informa- 
tion in  his  application  for  an  increase  "  (R.  28)  ;  and 
(3)  failing  to  apply  for  a  fair  net  operating  income 
as  provided  in  Section  5  (a)  18  of  the  Regulation. 

The  rents  on  appellant's  property  are,  therefore, 
either  not  inequitable,  or  the  inequities  can  be  cor- 
rected, at  a  time  when  appellant  chooses  to  avail 
himself  of  the  existing  laws. 

"  This  argument  is  taken  from  the  affidavit  of  appellant's  em- 
ployee at  its  face  value.  Nothing  in  the  record  suggests  that  it  is 
correct. 
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CONCLUSION 

It  is  respectfully  submitted  that  the  judgment  of 
the  Court  below  is  correct  and  should  be  affirmed. 

Ed  Dupree, 

General  Counsel, 
Leon  J.  Libeu, 
Assistant  General  Counsel, 
Francis  X.  Riley, 
Benjamin  Freidson, 
Special  Litigation  Attorneys, 
Office  of  the  Housing  Expediter, 

Washington  25,  B.  C. 


APPENDIX 

1.  Emergency  Price   Control   Act  of   1942,  as  amended   (50 

U.S.  C.App.925(a)) 

Sec.  205.  (a)  Whenever  in  the  judgment  of  the 
Administratoi-  any  person  has  engaged  or  is  about 
to  engage  in  any  acts  or  practices  which  constitute  or 
will  constitute  a  violation  of  any  provision  of  section 
4  of  this  Act,  he  may  make  application  to  the  appro- 
priate court  for  an  order  enjoining  such  acts  or  prac- 
tices, or  for  an  order  enforcing  compliance  with  such 
provision,  and  upon  a  showing  by  the  Administrator 
that  such  person  has  engaged  or  is  about  to  engage  in 
any  such  acts  or  practices  a  permanent  or  temporary 
injunction,  restraining  order,  or  other  order  shall  be 
granted  without  bond. 

2.  The  Housing  and  Rent  Act  of  1947,  as  amended.    Public 

Laws  129  (Housing  and  Rent  Act  of  1947),  422  and  464 
(Housing  and  Rent  Act  of  1948),  80th  Congress,  and  Public 
Law  31  (Housing  and  Rent  Act  of  1949),  81st  Congress  (50 
U.  S.  C.  App.  Sec.  1881  et  seq.) 

Sec.  202.  As  used  in  this  title— 

(c)  The  term  "controlled  housing  accommoda- 
tions" means  housing  accommodations  in  any  defense- 
rental  area,  except  that  it  does  not  include — 

(1)  '  (A)  those  housing  acconmiodations,  in  any  es- 
tablishment which  is  located  in  a  city  of  less  than  two 

^  This  subsection  was  amended  by  Section  201  (a),  Public  Law 
31,  81st  Congress,  to  read  as  provided  above.  Tlie  original  subsec- 
tion read  as  follows : 

"Sec.  202  (c)  (1)  those  housing  accommodations,  in  any  estab- 
lishment which  is  commonly  known  as  a  hotel  in  the  community  in 
which  it  is  located,  which  are  occupied  by  persons  who  are  pro- 

(48) 
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million  five  hundred  thousand  population  according 
to  the  1940  decennial  census  and  which  is  commonly 
known  as  a  hotel  in  the  conmiunity  in  which  it  is 
located,  which  are  occupied  by  persons  who  are  pro- 
vided customary  hotel  services  such  as  maid  service, 
furnishing  and  laundering  of  linen,  telephone  and 
secretarial  or  desk  service,  use  and  upkeep  of  furni- 
ture and  fixtures,  and  bellboy  service;  or 

(B)  those  housing  accommodations  in  hotels  in 
cities  of  two  million  five  hundred  thousand  population 
or  more  according  to  the  1940  decennial  census  (i) 
which  are  located  in  hotels  in  which  75  per  centmn 
or  more  of  the  occupied  housing  accommodations  on 
March  1,  1949,  were  used  for  transient  occupancy, 
or  (ii)  which  are  not  located  in  hotels  described  in 
(i)  but  which  on  March  1,  1949,  were  used  for  tran- 
sient occupancy;  for  the  purposes  of  this  subpara- 
graph  (B)— 

(1)  the  term  ''used  for  transient  occupancy" 
means  rented  on  a  daily  basis,  to  a  tenant  who 
had  not  on  March  1,  1949,  continuously  resided 
in  the  hotel  for  ninety  days  or  more;  and 

(2)  the  term  "hotel"  means  any  establish- 
ment which  on  June  30,  1947,  was  commonly 
known  as  a  hotel  in  the  community  in  which 
it  is  located  and  was  occupied  by  an  appreci- 
able number  of  persons  who  were  provided 
customary  hotel  services  such  as  maid  service, 
furnishing  and  laundering  of  linen,  telephone 
and  secretarial  or  desk  service,  use  and  upkeep 
of  furniture  and  fixtures,  and  bellboy  serv- 
ice; or 

vided  customary  hotel  services  such  as  maid  service,  furnishing 
and  laundering  of  linen,  telephone  and  secretarial  or  desk  service, 
use  and  upkeep  of  furniture  and  fixtures,  and  bellboy  service ;  or" 
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(2)  ^  any  motor  court,  or  any  part  thereof;  any 
trailer,  or  trailer  space,  used  exclusively  for  transient 
occupancy  or  any  part  thereof;  or  any  tourist  home 
serving  transient  guests  exclusively,  or  any  part 
thereof;  or 

(3)  ^  any  housing  accommodations  (A)  the  con- 
struction of  which  was  completed  on  or  after  Febru- 

2  This  subsection  was  amended  by  section  201  (b),  Public  Law 
31,  81st  Congress,  to  read  as  provided  above.  Prior  to  such  amend- 
ment and  as  amended  by  section  201,  Public  Law  464,  80th  Con- 
gress, the  subsection  read  as  follows : 

"Sec.  202  (c)  (2)  any  motor  court,  or  any  part  thereof;  any 
trailer  or  trailer  space,  or  any  part  thereof ;  or  any  tourist  home 
serving  transient  guests  exclusively,  or  any  part  thereof ;  or" 

The  original  subsection  read  as  follows:  "Sec.  202  (c)  (2)  any 
motor  court,  or  any  j^art  thereof ;  or  any  tourist  home  serving  tran- 
sient guests  exclusively,  or  any  part  thereof ;  or" 

"This  subsection  was  amended  by  section  201  (c),  Public  Law 
31,  81st  Congress,  to  read  as  provided  above.  Prior  to  such  amend- 
ment and  as  amended  by  section  201,  Public  Law  464,  80th  Con- 
gress, the  subsection  read  as  follows : 

"Sec.  202  (c)  (3)  any  housing  accommodations  (A)  the  construc- 
tion of  which  was  completed  on  or  after  February  1, 1947,  or  which 
are  additional  housing  accommodations  created  by  conversion  on 
or  after  Februai'y  1,  1947,  except  that  contracts  for  the  rental  of 
housing  accommodations  to  veterans  of  World  War  II  and  their 
immediate  families,  the  construction  of  which  was  assisted  by 
allocations  or  priorities  under  Public  Law  388,  Seventy-ninth 
Congress,  approved  May  22,  1946,  shall  remain  in  full  force  and 
effect;  or  (B)  which  for  any  successive  twenty-four  month  period 
during  the  period  February  1,  1945,  to  the  date  of  enactment  of 
the  Housing  and  Rent  Act  of  1948,  both  dates  inclusive,  were  not 
rented  (other  than  to  members  of  the  immediate  family  of  the 
landlord)  as  housing  accommodations;  or  (C)  the  construction  of 
which  was  completed  on  or  after  February  1,  1945,  and  prior  to 
February  1,  1947,  and  which  between  the  date  of  completion  and 
June  30,  1947,  both  dates  inclusive,  at  no  time  were  rented  (other 
than  to  members  of  the  immediate  family  of  the  landlord)  as 
housing  accommodations ;  or" 

The  original  subsection  read  as  follows:  "Sec.  202  (c)  (3)  any 
housing  accommodations  (A)  the  construction  of  which  was  com- 
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ary  1,  1947,  or  which  are  housing  accommodations 
created  by  a  change  from  a  nonhousing  to  a  housing 
use  on  or  after  February  1,  1947,  or  which  are  addi- 
tional housing  accommodations  created  by  conversion 
on  or  after  February  1,  1947:  Provided,  however, 
That  any  housing  accommodations  resulting  from  any 
conversion  created  on  or  after  the  effective  date  of 
the  Housing  and  Rent  Act  of  1949  shall  continue  to 
be  controlled  housing  accommodations  unless  the 
Housing  Expediter  issues  an  order  decontrolling 
them,  which  he  shall  issue  if  he  finds  that  the  con- 
version resulted  in  additional,  self-contained  family 
units  as  defined  by  regulations  issued  by  him:  A^id 
provided  further,  That  contracts  for  the  rental  of 
housing  accommodations  to  veterans  of  World  War 
II  and  their  immediate  families,  the  construction  of 
which  was  assisted  by  allocations  or  priorities  under 
Public  Law  388,  Seventy-ninth  Congress,  approved 
May  22,  1946,  shall  remain  in  full  force  and  effect; 
or  (B)  the  construction  of  which  was  completed  on 
or  after  February  1,  1945,  and  prior  to  February  1, 
1947,  and  which  between  the  date  of  completion  and 
June  30,  1947,  both  dates  inclusive,  at  no  time  were 
rented  (other  than  to  members  of  the  immediate  fam- 
ily of  the  landlord)  as  housing  accommodations ;  or 

pleted  on  or  after  February  1, 1947,  or  Avhicli  are  additional  hous- 
ing accommodations  created  by  conversion  on  or  after  February 
1,  1947,  except  that  contracts  for  the  rental  of  housing  accommo- 
dations to  veterans  of  World  War  II  and  their  immediate  families, 
the  construction  of  which  was  assisted  by  allocations  or  priorities 
under  Public  Law  388,  Seventy-ninth  Congress,  approved  May  22, 
1946,  shall  remain  in  full  force  and  effect,  or  (B)  which  at  no  time 
during  the  period  February  1, 1945,  to  January  31, 1947,  both  dates 
inclusive,  were  rented  (other  than  to  members  of  the  immediate 
family  of  the  occupant)  as  housing  accommodations." 


52 

The  Housing  and  Bent  Act  of  1947,  as  amended 
Section  204  (b)   (1) 

(b)  (1)  Subject  to  the  provisions  of  paragraphs 
(2)  and  (3)  of  this  subsection,  and.  subsections  (h) 
and  (i),  during  the  period  beginning  on  the  effective 
date  of  this  title  and  ending  on  the  date  this  title 
ceases  to  be  in  effect,  no  person  shall  demand,  accept, 
or  receive  any  rent  for  the  use  or  occupancy  of  any 
controlled  housing  accommodations  greater  than  the 
maximum  rent  established  under  the  authority  of  the 
Emergency  Price  Control  Act  of  1942,  as  amended, 
and  in  effect  with  respect  thereto  on  June  30,  1947: 
Provided,  however,  That  the  Housing  Expediter  shall, 
by  regulation  or  order,  make  such  individual  and  gen- 
eral adjustments  in  such  maximum  rents  in  any  de- 
fense-rental area  or  any  portion  thereof,  or  with  re- 
spect to  any  housing  accommodations  or  any  class  of 
housing  accommodations  within  any  such  area  or  any 
portion  thereof,  as  may  be  necessary  to  remove  hard- 
ships or  to  correct  other  inequities,  or  further  to  carry 
out  the  purj^oses  and  provisions  of  this  title:  Pro- 
vided, however.  That  the  landlord  certifies  that  he  is 
maintaining  all  services  furnished  as  of  the  date  de- 
termining the  maximum  rent  and  that  he  will  continue 
to  maintain  such  services  so  long  as  the  adjustment 
in  such  maximum  rent  which  may  be  granted  continues 
in  effect.  In  making  and  recommending  individual 
and  general  adjustments  to  remove  hardships  or  to 
correct  other  inequities,  the  Housing  Expediter  and 
the  local  boards  shall  observe  the  principle  of  main- 
taining maximum  rents  for  controlled  housing  accom- 
modations, so  far  as  is  practical^le,  at  levels  which  will 
yield  to  landlords  a  fair  net  operating  income  from 
such  housing  accommodations.  In  determining 
whether  the  maximmn  rent  for  controlled  housing  ac- 
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commodations  yields  a  fair  net  operating  income  from 
such  housing  acconunodations,  due  consideration  shall 
be  given  to  the  following,  among  other  relevant  fac- 
tors: (A)  Increases  in  x)roperty  taxes;  (B)  imavoid- 
able  increases  in  operating  and  maintenance  expenses ; 
(C)  major  capital  improvement  of  the  housing  accom- 
modations as  distinguished  from  ordinary  repair,  re- 
placement, and  maintenance;  (D)  increases  or  de- 
creases in  living  space,  services,  furniture,  furnish- 
ings, or  equipment;  and  (E)  substantial  deterioration 
of  the  housing  accommodations,  other  than  ordinary 
wear  and  tear,  or  failure  to  perform  ordinary  repair, 
replacement,  or  maintenance. 

Section  206  (&) 

(b)  ^  Whenever  in  the  judgment  of  the  Housing  Ex- 
pediter any  person  has  engaged  or  is  about  to  engage 

®  This  section  was  amended  by  section  205,  Public  Law  31,  81st 
Congi'ess,  to  read  as  provided  above.  Prior  to  such  amendment 
and  as  amended  by  section  203,  Pubbc  Law  464,  80th  Congress,  this 
section  read  as  follows : 

(b)  Whenever  in  tlie  judgment  of  the  Housing  Expediter  any 
person  has  engaged  or  is  about  to  engage  in  any  act  or  practice 
which  constitutes  or  will  constitute  a  violation  of  any  provision 
of  this  title,  he  may  make  application  to  any  Federal,  State,  or 
Territorial  court  of  competent  jurisdiction,  for  an  order  enjoining 
such  act  or  practice,  or  for  an  order  enforcing  compliance  with 
such  provision,  and  upon  a  showing  by  the  Housing  Expediter 
that  such  person  has  engaged  or  is  about  to  engage  in  any  such 
act  or  practice  a  permanent  or  temporary  injunction,  restraining 
order,  or  other  order  shall  be  granted  without  bond." 

The  original  section  read  as  follows : 

"Sec.  206.  (a)  It  shall  be  unlawful  for  any  person  to  offer,  solicit, 
demand,  accept,  or  receive  any  rent  for  the  use  or  occupancy  of 
any  controlled  housing  accommodations  in  excess  of  the  maximum 
rent  prescribed  under  section  204. 

"(b)  Wlienever  in  the  judgment  of  the  Housing  Expediter  any 
person  has  engaged  or  is  about  to  engage  in  any  act  or  practice 
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in  any  acts  or  practices  which  constitute  or  will  con- 
stitute a  violation  of  any  provision  of  this  Act,  or  any 
regulation  or  order  issued  thereunder,  the  United 
States  may  make  application  to  any  Federal,  State, 
or  Territorial  court  of  competent  jurisdiction  for  an 
order  enjoining  such  acts  or  practices  for  an  or- 
der enforcing  compliance  with  such  provision,  and 
upon  a  showing  that  such  person  has  engaged  or  is 
about  to  engage  in  any  such  acts  or  practices  a  per- 
manent or  temporary  injunction,  restraining  order, 
or  other  order  shall  be  granted  without  bond. 

3.  Controlled  housing  rent  regulation 

(12  Federal  Register  4331) 

Section  1: 

(b)  Housing  to  which  this  regulation  does  not 
apply.  This  regulation  does  not  apply  to  the  follow- 
ing: 

(8)  Accommodations  first  offered  for  rent,  (i) 
Housing  accommodations,  the  construction  of  which 
was  completed  on  or  after  February  1,  1947,  or  which 
are  additional  housing  accommodations  created  by 
conversion  on  or  after  February  1,  1947,  except  that 
contracts  for  the  rental  of  housing  accommodations 
to  veterans  of  World  War  II  and  their  immediate 
families,  the  construction  of  which  was  assisted  by 
allocations  or  priorities  under  Public  Law  388, 
Seventy-ninth  Congress,  approved  May  22,  1946,  shall 

which  constitutes  or  will  constitute  a  violation  of  subsection  (a) 
of  this  section,  he  may  make  application  to  any  Federal,  State  or 
Territorial  court  of  competent  jurisdiction,  for  an  order  enjoining 
such  act  or  practice,  or  for  an  order  enforcing  compliance  with 
such  subsection,  and  upon  a  showing  by  the  Housing  Expediter 
that  such  person  has  engaged  or  is  about  to  engage  in  any  such  act 
or  practice  a  permanent  or  temporary  injunction,  restraining 
order,  or  other  order  shall  be  granted  without  bond." 
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remain  in  full  force  and  effect;  (ii)  Housing  accom- 
modations which  at  no  time  during  the  period  Febru- 
ary 1,  1945  to  January  31,  1947,  both  dates  inclusive, 
were  rented  (other  than  to  members  of  the  immediate 
family  of  the  occupant)  as  housing  accommodations: 
Provided,  hotvever,  That  all  housing  accommodations 
referred  to  in  this  paragraph  (8)  shall  be  subject  to 
this  regulation  unless  the  landlord  files  in  the  area 
rent  office  a  report  of  decontrol  on  a  form  provided 
by  the  Expediter  within  30  days  after  July  1,  1947,  or 
within  30  days  after  the  date  of  first  renting,  which- 
ever is  the  later:  and  Provided  further,  That  if  a 
landlord  fails  to  file  said  report  of  decontrol  within 
the  applicable  specified  period,  such  housing  accom- 
modations shall  be  and  remain  subject  to  the  provi- 
sions of  this  regulation  until  the  date  on  which  he 
files  said  report. 

For  the  purposes  of  this  paragraph  (8)  the  con- 
struction of  housing  accommodations  is  considered 
completed  on  the  date  the  last  material,  fixture  or 
equipment  is  incorporated  into  the  structure  pro- 
vided the  dwelling  is  suitable  for  occupancy  at  that 
time. 

For  the  purposes  of  this  paragraph  (8)  the  word 
"conversion"  means  (1)  a  change  in  a  structure  from 
a  non-housing  use  or  (2)  a  structural  change  in  a 
residential  unit  or  units  involving  substantial  altera- 
tions or  remodeling  and  resulting  in  the  creation  of 
additional  housing  accommodations. 

Section  1  (&) 

(Amended  by   amendment   27,   13   Federal   Register 
1861,  effective  April  1,  1948) 

(2)  Decontrolled  housing  to  which  this  regulation 
does  not  apply.  This  regulation  does  not  apply  to 
the  following: 
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(i)  Accommodations  in  hotels,  motor  courts,  trail- 
ers and  trailer  spaces,  and  tourist  homes,  (a)  Hous- 
ing accommodations  in  a  hotel  (see  definition  of  hotel 
in  section  1)  which  on  June  30,  1947,  were  occupied 
by  persons  to  whom  were  provided  customary  hotel 
services  such  as  maid  service,  furnishing  and  launder- 
ing of  linen,  telephone  and  secretarial  or  desk  service, 
use  and  upkeep  of  furniture  and  fixtures,  and  bellboy 
services  (not  necessarily  all  the  types  of  services 
named  need  be  provided  in  all  cases,  as  long  as  enough 
are  provided  to  constitute  customary  hotel  services 
usually  supplied  in  establishments  commonly  known 
as  hotels  in  the  community  where  they  are  located)  ; 
(&)  housing  accommodations  in  establishments  which 
were  motor  courts  on  June  30,  1947 ;  (c)  housing  ac- 
commodations located  in  trailers  and  ground  space 
rented  for  trailers;  and  (d)  housing  accommodations 
in  any  tourist  home  serving  transient  guests  exclu- 
sively on  June  30,  1947. 

(ii)  Accommodations  created  hi/  new  construction 
or  conversion,  (a)  Housing  accommodations  the  con- 
struction of  which  was  completed  on  or  after  Febru- 
ary 1,  1947,  or  which  are  additional  housing  accommo- 
dations created  by  conversion  on  or  after  February 
1,  1947:  Provided,  however.  That  maximum  rents 
established  under  the  Veterans'  Emergency  Housing 
Act  for  priority  constructed  housing  accommodations 
completed  on  or  after  February  1,  1947,  shall  con- 
tinue in  full  force  and  effect  if  such  accommodations 
are  being  rented  to  veterans  of  World  War  II  or 
their  immediate  families  who,  on  June  30,  1947,  either 
(1)  occupied  such  housing  accommodations,  or  (2) 
had  a  right  to  occupy  such  housing  accommodations 
at  any  time  on  or  after  July  1,  1947,  under  any  agree- 
ment whether  written  or  oral;  (h)  housing  accommo- 
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dations  the  construction  of  which  was  completed  on 
or  after  February  1,  1945,  and  prior  to  February  1, 
1947,  and  which  between  the  date  of  completion  and 
June  30,  1947,  both  dates  inclusive,  at  no  time  were 
rented  (other  than  to  members  of  the  immediate 
family  of  the  landlord)  as  housing  accommodations. 

For  the  purposes  of  this  paragraph  (ii)  the  time  at 
which  construction  of  housing  accommodations  shall 
be  deemed  to  be  "completed"  shall  be  the  date  on 
which  the  dwelling  is  first  suitable  for  occupancy  and 
all  utility  and  service  connections  have  been  made,  ex- 
cept for  the  installation  of  such  items  and  the  com- 
pletion of  such  decoration  work  as,  in  accordance  with 
the  custom  of  the  community,  are  left  for  installation 
by,  or  to  the  choice  of,  the  purchaser  or  the  tenant; 
and  the  word  ''conversion"  means  (1)  a  change  in  a 
structure  from  a  nonhousing  to  a  housing  use  or  (2) 
a  structural  change  in  a  residential  unit  or  units  in- 
volving substantial  alterations,  or  remodeling  and  re- 
sulting in  the  creation  of  additional  housing  accom- 
modations. 

Section  5: 

(a)  Grounds  for  increase  of  maximum  rent.  Any 
landlord  may  file  a  petition  for  adjustment  to  increase 
the  maximum  rent  otherwise  allowable  only  on  the 
grounds  that: 

(1)  Major  capital  improvement  after  effective  date. 
There  has  been  on  or  after  the  effective  date  of  the 
Rent  Regulation  for  Housing,  issued  pursuant  to  the 
Emergency  Price  Control  Act  of  1942,  as  amended,  a 
substantial  change  in  the  housing  accommodations  by 
a  major  capital  improvement  as  distinguished  from 
ordinary  repair,  replacement,  and  maintenance. 
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(14  Federal  Register,  2233) 

[Controlled  Housing  Rent  Reg.,  Amdt.  92] 

Part  825 — Rent  Regulations  Under  the  Housing 
AND  Rent  Act  of  1947  as  Amended 

CONTROLLED  HOUSING  RENT  REGULATION 
******* 

(18)  Housing  accommodations  not  yielding  fair  net 
operating  income — (ii)  Grounds.  The  net  operating 
income  from  the  building  is  less  than  a  fair  net  operat- 
ing income:  Provided,  iiowever,  That  no  adjustment 
shall  be  granted  under  this  paragraph  (a)  (18)  with 
respect  to  housing  acconmiodations  regularly  rented  to 
employees  of  the  landlord  (so-called  company  hous- 
ing). A  petition  for  adjustment  under  this  para- 
graph (a)  (18)  must  be  filed  on  Form  D-106,  provided 
by  the  Expediter,  in  accordance  with  instructions 
contained  therein. 

The  net  operating  income  from  a  building  shall  be 
considered  to  be  less  than  a  fair  net  operating  income 
if  such  net  operating  income  is  less  than  25  percent  of 
the  annual  income  in  the  case  of  a  building  containing 
less  than  five  dwelling  miits,  or  is  less  than  20  percent 
in  the  case  of  a  building  containing  five  or  more  dwell- 
ing miits. 

(ii)  Amount  of  adjustment.  The  adjustment  under 
this  paragraph  (a)  (18)  shall  be  in  such  amount  as  is 
necessary  to  bring  the  net  operating  income  from  the 
building  (expressed  as  a  percentage  of  amiual  income) 
to  the  median  net  operating  income  of  landlords  gen- 
erally. This  median  is  30  percent  of  annual  income  in 
the  case  of  buildings  containing  less  than  five  dwelling 
units,  and  25  percent  in  the  case  of  buildings  contain- 
ing five  or  more  dwelling  miits. 
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(iii)  Successive  petitions.  Where  an  adjustment 
is  granted  under  this  paragraph  (a)  (18)  and  a  subse- 
quent petition  is  filed  thereimder,  the  test  year  used 
in  any  such  subsequent  petition  shall  begin  after  the 
end  of  the  test  year  used  in  the  last  previous  petition : 
Provided,  however,  That  the  Expediter  may  waive  this 
limitation  where  the  building  has  been  affected  by  a 
significant  increase  in  operating  expenses  which  ap- 
plied to  all  or  an  important  class  of  housing  accom- 
modations in  the  community  (such  as  a  significant  in- 
crease in  property  taxes  or  a  significant  increase  m 
contract  wages). 

4.  Interpretation 

(13   Federal  Register   5001,   5002) 

Paet  825 — Rent  Regulations  Under  the  Housing 
AND  Rent  Act  of  1947^  as  Amended 

decontrol  of  certain  classes  of  housing 
accommodations 

The  following  is  an  interpretation  of  those  pro- 
visions of  the  Rent  Regulations  and  of  the  Housing 
and  Rent  Act  of  1947,  as  amended,  which  provide  for 
decontrol  of  the  classes  of  housing  accommodations 
listed  below.  The  rent  regulation  provisions  inter- 
preted herein  are  contained  in  section  1  (b)  (2)  of 
the  Controlled  Housing  Rent  Regulations,  as  amended 
(§§  825.1,  825.2,  825.3,  825.4)  and  of  the  Rent  Regu- 
lations for  Controlled  Rooms  in  Rooming  Houses  and 
Other  Establishments,  as  amended  (§§  825.5,  825.6, 
825.7).  The  provisions  of  the  Housing  and  Rent  Act 
of  1947,  as  amended,  which  are  interpreted  herein 
are  sections  202  (c)  (2),  202  (c)  (3)  and  202  (c)  (4). 
The  classes  of  housing  accommodations  covered  by 
this  interpretation  are  the  following : 

I.  Tourist  homes. 


60 

II.  Motor  courts. 

III.  Trailers  and  ground  space  rented  for 
trailers. 

IV.  Newly  constructed  housing  accommoda- 
tions completed  on  or  after  February  1,  1947. 

V.  Additional  housing  accommodations  cre- 
ated by  conversion  on  or  after  February  1, 
1947. 

VI.  Housing  accommodations  not  rented  for 
any  successive  24-month  period  between  Febru- 
ary 1,  1945,  and  March  30,  1948. 

VII.  Newly  constructed  housing  accommoda- 
tions completed  between  February  1,  1945,  and 
January  31,  1947,  and  not  rented  until  after 

June  30,  1947. 

VIII.  Non-housekeeping  furnished  accommo- 
dations located  in  a  single  dwelling  unit. 

1.  Tourist  homes — 1.  Provision  of  regulations. 
Section  1  (b)  (2)  of  the  regulations  provides  for  de- 
control of  housing  accoimnodations  in  any  tourist 
home  serving  transient  guests  exclusively  on  Jime  30, 
1947.  A  decontrol  provision  on  tourist  homes  has 
been  included  in  the  regulations  since  July  1,  1947, 
based  upon  section  202  (c)  (2)  of  the  Housing  and 
Rent  Act  of  1947  which  became  effective  on  that  date. 
The  act  as  amended  April  1,  1948,  made  no  change  in 
this  provision. 

2.  Test  date  for  decontrol;  June  30,  1947.  The  test 
date  for  decontrol  of  housing  accommodations  in 
tourist  homes  is  and  has  been  June  30,  1947.  If  on 
June  30,  1947,  an  establishment  was  a  tourist  home 
and  served  transient  guests  exclusively,  all  housing 
accommodations  in  that  establishment  are  decontrolled, 
and  this  decontrol  continues  regardless  of  any 
change  in  facts  or  rental  practices  since  June  30, 
1947.  Likewise,  if  on  June  30,  1947,  an  establish- 
ment failed  to  meet  the  definition  of  a  tourist  home, 
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or  was  a  tourist  home  which  did  not  rent  to  transient 
guests  exclusively,  then  the  housing  accommodations 
ill  that  establishment  are  not  decontrolled  under  the 
"tourist  home"  decontrol  provision,  and  no  subse- 
quent change  in  facts  or  rental  practices  would  cause 
them  to  become  decontrolled  by  virtue  of  that 
provision. 

3.  Partial  decontrol.  There  is  no  partial  decontrol 
in  the  case  of  tourist  homes.  In  order  for  any  of  the 
housing  accommodations  in  a  tourist  home  to  be  de- 
controlled, all  the  housing  accommodations  in  the 
tourist  home  which  were  available  for  rent  on  June 
30,  1947,  must  have  been  rented  or  offered  for  rent  to 
transient  guests  on  that  date.  For  example,  if  only 
one  of  all  the  rooms  was  rented  to  a  permanent  guest 
on  June  30,  1947,  all  the  rooms  in  that  tourist  home 
are  controlled  housing  accommodations. 

This  does  not  necessarily  mean  that  there  can  be 
no  decontrol  where  a  tourist  home  w^as  operated  in 
only  part  of  an  entire  structure.  For  example,  where 
there  was  a  two-family  house,  of  which  one  dwelling 
unit  was  rented  on  a  permanent  basis  and  the  other 
was  operated  as  a  tourist  home,  the  latter  unit  com- 
prised the  tourist  home.  In  such  case,  if  all  the 
accommodations  in  the  tourist  home  unit  which  were 
available  for  rent  on  June  30,  1947,  were  rented  or 
offered  for  rent  to  transient  guests  on  that  date,  all 
such  accommodations  are  decontrolled. 

4.  Exemption  of  daily  rates  under  old  Jiotel  regw- 
lation.  Section  4  (h)  of  the  Rooming  House  Regula- 
tions continues  in  effect  all  exemptions  of  daily  rates 
in  tourist  homes  which  were  established  under  section 
4  (k)  of  the  "hotel  regulation"  issued  pursuant  to  the 
Emergency  Price  Control  Act  of  1942,  as  amended. 
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II.  Motor  courts — 1.  Provision  of  regulations. 
Section  1  (b)  (2)  of  the  Regulations  provides  for 
decontrol  of  housing  accommodations  in  establish- 
ments which  were  motor  courts  on  June  30,  1947.  A 
decontrol  provision  on  motor  courts  has  been  included 
in  the  regulations  since  July  1,  1947,  based  upon  sec- 
tion 202  (c)  (2)  of  the  Housing  and  Rent  Act  of  1947 
which  became  effective  on  that  date.  The  act  as 
amended  April  1,  1948,  made  no  change  in  this 
provision. 

2.  Test  date  for  decontrol;  June  30,  1947.  The  test 
date  for  decontrol  of  housing  accommodations  in  mo- 
tor courts  is  and  has  been  June  30,  1947.  If  on  June 
30,  1947,  an  establishment  was  a  motor  court,  all  the 
accommodations  in  the  establishment  are  decontrolled, 
and  this  decontrol  continues  regardless  of  any  change 
in  facts  or  rental  practices  since  June  30,  1947.  Like- 
wise, if  on  June  30,  1947,  an  establishment  fails  to 
meet  the  definition  of  a  motor  court,  then  the  housing 
accommodations  in  that  establishment  are  not  decon- 
trolled under  the  "motor  court"  decontrol  provision 
and  no  subsequent  change  in  facts  or  rental  practices 
would  cause  them  to  become  decontrolled  by  virtue 
of  that  provision. 

3.  Partial  decontrol.  There  is  no  partial  decontrol 
in  the  case  of  motor  courts.  If  an  establishment  was 
a  motor  court  on  June  30,  1947,  all  the  housing  ac- 
commodations in  that  establishment  are  decontrolled, 
including  trailers  and  trailer  spaces  which  were  at- 
tached to  and  operated  as  part  of  the  motor  court. 

III.  Trailers  and  gromid  space  rented  for  trail- 
ers.— 1.  Provision  of  regulations.  Section  1  (b)  (2) 
of  the  regulations  provides  for  decontrol  of  housing 
accommodations  located  in  trailers  and  ground  space 
rented  for  trailers. 
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This  decontrol  provision  first  became  effective  on 
January  5,  1948,  when  it  was  added  by  amendment  of 
the  regulations.  The  Housing  and  Rent  Act  of  1947 
did  not  provide  for  decontrol  of  trailers  and  trailer 
spaces.  However,  the  act  as  amended  April  1,  1948, 
changed  section  202  (c)  (2)  of  the  act  to  provide  for 
decontrol  of  any  trailer  or  trailer  space,  thus  confirm- 
ing the  action  previously  taken  by  amendment  of  the 
regulations  on  January  5,  1948. 

2.  Trailers  operated  as  part  of  motor  court.  Even 
prior  to  January  5,  1948,  when  trailers  and  trailer 
spaces  as  such  were  still  under  control,  it  had  been 
held  by  interpretation  that  trailers  and  trailer  spaces 
were  decontrolled  if  they  were  attached  to  and  oper- 
ated as  part  of  a  motor  court. 

IV.  Netvly  constructed  housing  accommodations 
completed  on  or  after  February  1,  1947 — 1.  Pro- 
vision of  regulations.  Section  1  (b)  (2)  of  the  regu- 
lations provides  for  decontrol  of  housing  accommoda- 
tions, the  construction  of  which  was  completed  on  or 
after  February  1,  1947.  This  decontrol  provision, 
however,  does  not  apply  to  maximuna  rents  established 
under  the  Veterans  Emergency  Housing  Act  of  1946 
for  priority  constructed  housing  accommodations  if, 
and  only  during  such  time  as,  they  are  being  rented  to 
veterans  of  World  War  II  or  their  immediate  fami- 
lies who  either: 

a.  Occupied  such  housing  accommodations  on  June 
30,  1947,  or 

b.  Had  a  right  on  June  30,  1947,  under  a  written 
or  oral  agreement  to  occupy  such  housing  accommo- 
dations at  any  time  on  or  after  July  1,  1947. 

Such  a  decontrol  provision  has  been  included  in 
the  Regulations  since  July  1,  1947,  based  upon  section 
202   (c)    (3)   of  the  Housing  and  Rent  Act  of  1947 
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which  became  effective  on  that  date.  The  act  as 
amended  April  1,  1948,  made  no  change  in  this 
provision. 

2.  Definition  of  when  construction  is  '^completed". 
The  regulations  provide  that  for  purposes  of  this 
provision,  construction  is  deemed  to  be  "completed" 
when  the  dwelling  is  first  suitable  for  occupancy  and 
all  services  and  utility  connections  have  been  made, 
except  for  the  installation  of  such  items  and  the  com- 
pletion of  such  decoration  work  as,  in  accordance 
with  the  custom  of  the  corammiity,  are  left  for  in- 
stallation by  or  to  the  choice  of  the  purchaser  or 
tenant. 

3.  Repair  or  rehabilitation  of  damaged  structures. 
Wliere  a  structure  which  has  been  damaged  by  fire 
or  otherwise  is  repaired  or  rehabilitated  on  or  after 
February  1,  1947,  a  question  of  fact  is  presented  as 
to  whether  new  housing  accommodations  have  been 
created  by  construction  (in  which  event  they  would 
be  decontrolled),  or  whether  the  previously  existing 
housing  accommodations  have  merely  been  repaired 
or  rehabilitated  (in  which  event  they  would  not  be 
decontrolled) .  Of  course  there  may  be  cases  in  which 
some  units  in  a  structure  are  newly  constructed,  while 
other  units  in  the  same  structure  are  merely  repaired 
or  rehabilitated.  In  such  cases,  the  newly  constructed 
units  are  decontrolled,  while  the  other  units  remain 
under  control. 

The  mere  fact  that  the  damage  was  so  extensive  as 
to  render  housing  accommodations  uninhabitable, 
forcmg  tenants  to  vacate,  does  not  necessarily  estab- 
lish that  the  units,  after  completion  of  the  repair 
or  rehabilitation  work,  are  eligible  for  decontrol. 

V.  Additional  housing  accmnmodations  created  by 
conversion,   on    or  after  February   1,   1947 — 1,   Pro- 
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vision  of  regulations.  Section  1  (b)  (2)  of  the  regu- 
lations provides  for  decontrol  of  additional  housing 
accommodations  created  by  conversion  on  or  after 
February  1,  1947.  This  decontrol  provision,  however, 
does  not  apply  to  maximum  rents  for  priority  con- 
structed housing  under  the  conditions  stated  in  IV, 
1  above. 

Such  a  decontrol  provision  has  been  included  in  the 
Regulations  since  July  1,  1947,  based  upon  section 
202  (c)  (3)  of  the  Housing  and  Rent  Act  of  1947 
which  became  effective  on  that  date.  The  act  as 
amended  April  1,  1948,  made  no  change  in  this  pro- 
vision. 

2.  Definition  of  ''Conversion".  The  regulations 
provide  that  for  purposes  of  this  provision  the  word 
*' conversion"  means  (1)  a  change  in  a  structure  from 
a  non-housing  to  a  housing  use,  or  (2)  a  structural 
change  in  a  residential  unit  or  miits  involving  sub- 
stantial alterations  or  remodeling  and  resulting  in  the 
creation  of  additional  housing  accommodations. 

3.  ''Completion"  of  construction  not  an  element  in 
conversion  cases.  It  should  be  noted  that,  whereas 
newly  constructed  housing  accommodations  are  de- 
controlled if  construction  was  ''completed"  on  or  after 
February  1,  1947,  decontrol  in  the  case  of  a  conver- 
sion occurs  only  if  additional  housing  accommodations 
were  created  by  the  conversion  on  or  after  that  date. 
There  is  a  substantial  difference  between  these  two 
concepts.  For  example,  where  the  conversion  resulted 
in  additional  housing  accommodations  which  were  oc- 
cupied prior  to  February  1,  1947,  they  would  not  be 
decontrolled  even  though  additional  work  was  done  on 
or  after  that  date.  The  test  is  not  whether  the  addi- 
tional housing  accommodations  were  "completed" 
prior  to   February  1,   1947,  but  whether  they  were 


created  prior  to  that  date. 

4.  Requirement  of  structural  change  involving  sub- 
stantial tvork.  In  order  for  decontrol  to  occur  by- 
reason  of  conversion  of  previously  existing  housing 
accommodations,  there  must  be  a  structural  change  in- 
volving substantial  alterations  or  remodeling.  For 
example,  if  a  single  family  residence  is  divided  into 
two  units  merely  by  a  locking  of  doors  and  renting 
to  two  separate  tenants,  decontrol  does  not  result. 

5.  Bequircment  that  additional  housing  accommo- 
dations result  from  the  alterations  or  remodeling. 
Where  there  has  been  a  structural  change  involving 
substantial  alteration  or  remodeling,  decontrol  occurs 
only  if  additional  housing  accommodations  result  from 
this  work.  This  determination  is  made  with  respect 
to  the  dwelling  unit  or  dwelling  units  which  are  nec- 
essarily involved  in  the  creation  of  additional  housing 
accommodations. 

Eccamples:  A  vacant  structure  contains  two 
6-room  apartments,  each  containing  a  kitchen 
and  a  bathroom.  Subsequent  to  February  1, 
1947,  the  landlord  made  structural  changes  in 
one  apartment  involving  substantial  alterations 
and  remodeling.  He  converts  the  apartment 
into  two  apartments  by  adding  a  kitchen  and  a 
bath  to  two  of  the  rooms  and  separating  this 
apartment  from  the  remaining  four  rooms  (in- 
cluding kitchen)  and  bath.  The  other  6-room 
apartment  was  not  involved  in  the  conversion. 
The  4-  and  3-room  apartments  are  considered 
additional  housing  accommodations  created  by 
conversion  and  decontrolled,  while  the  6-room 
apartment  remains  under  control. 

6.  Basis  for  determining  whether  additional  hous- 
ing accommodations  have  been  created.  In  determin- 
ing whether  additional  housing  accommodations  have 
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been  created,  the  primary  test  is  not  whether  there 
are  more  tenants  in  occupancy  than  before  the  con- 
version, nor  whether  there  is  more  floor  space.  The 
determination  is  made  by  comparing  the  nmnber  of 
dwelling  units  l^efore  and  after  the  conversion.  For 
example :  There  was  a  12-room  vacant  house  which  was 
structurally  designed  for  single  family  occupancy,  but 
which  was  occupied  by  the  owner  and  six  roomers. 
Subsequent  to  February  1,  1947,  this  house  was  con- 
verted into  four  individual  apartments,  each  with  its 
own  kitchen  and  bath  facilities.  All  four  apartments 
are  decontrolled. 

Note  :  In  the  cases  cited  in  paragraphs  5  and 
6  above,  the  conversion  took  place  when  the  ac- 
commodations were  vacant.  Different  consid- 
erations are  involved  in  cases  where  the  con- 
version takes  place  while  a  tenant  remains  in 
occupancy.  Such  exceptional  cases  require  in- 
dividual treatment  and  are  not  discussed  in  this 
interpretation. 

VI.  Housing  accommodations  not  rented  for  any 
successive  ticenty-fom-  mofith  period  hetween  Feh- 
i-uary  1,  1945,  and  March  30,  1948 — 1.  Provision  of 
regulations.  Section  1  (b)  (2)  (iii)  of  the  regulations 
provides  for  decontrol  of  housing  accommodations 
which  were  not  rented  as  such  for  any  successive  24- 
month  period  between  February  1,  1945,  and  March 
30,  1948  (both  dates  inclusive),  other  than  to  members 
of  the  landlord's  inmiediate  family. 

The  Housing  and  Eent  Act  of  1947,  effective  July  1, 
1947,  contained  a  decontrol  pro^dsion  which  was  the 
same  as  the  present  one,  excei:)t  that  it  covered  only 
housing  accommodations  which  were  not  rented  at  any 
time  between  February  1,  1945,  and  Januaiy  31,  1947, 
other  than  to  members  of  the  immediate  family  of  the 
occupant.     The  act  as  amended  to  April  1,  1948,  ex- 
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tended  this  decontrol  provision  to  cover  housing  ac- 
commodations which  were  not  rented  during  any  suc- 
cessive 24-month  period  between  February  1,  1945, 
and  March  30,  1948,  other  than  to  members  of  the 
landlord's  immediate  family, 

2.  Rem-oval  of  house  to  new  location.  If  housing 
accommodations  were  rented  during  the  two-year  pe- 
riod, and  were  physically  moved  to  a  new  location 
after  expiration  of  the  two-year  period,  they  are  not 
decontrolled.  The  removal  of  a  house  to  a  new  loca- 
tion does  not  change  the  fact  that  the  particular  house 
had  been  rented  during  the  two-year  period.  Of 
course,  a  new  maximum  rent  should  be  established 
under  section  4  (c)  of  the  regulations,  by  reason  of 
the  new  location,  which  would  be  subject  to  reduction 
on  the  basis  of  comparability. 

3.  Rental  of  only  part  of  house  during  two-year 
period.  Where  only  part  of  a  house  was  rented  dur- 
ing the  two-year  period  and  the  portion  that  was 
rented  constituted  less  than  a  predominant  part  of 
the  entire  house  (predominance  being  determined  on 
a  space  basis),  the  portion  that  was  rented  is  not  de- 
controlled. However,  if  the  entire  house  is  subse- 
quently rented,  as  one  unit,  it  is  decontrolled  and 
likewise  the  rental  of  any  portion  of  the  house  which 
was  not  rented  during  the  two-year  period  is  also 
decontrolled. 

Where  only  a  part  of  a  house  was  rented  during  the 
two-year  period,  and  the  portion  that  was  rented  con- 
stituted the  predominant  part  of  the  entire  house, 
there  is  no  decontrol  of  either  the  entire  house  or  of 
any  portion  that  was  rented  during  the  two-year 
period. 

4.  Rental  of  entire  house  or  structure  as  such  dur- 
ing two-year  period.  Where,  during  the  two-year 
period,  an  entire  house  was  rented  to  a  tenant  as  a 
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the  entire  house  or  on  a  separate  renting  of  any  por- 
tion of  the  house.  This  is  because  the  entire  house, 
including  every  portion  thereof,  was  rented  during 
the  two-year  period. 

Wliere,  during  the  two-year  period,  an  apartment 
structure  was  rented  as  such  to  a  master  tenant  who 
occupied  one  of  the  apartments  himself  and  sublet  the 
other  apartments  to  tenants,  the  apartment  occupied 
by  the  master  tenant  as  well  as  the  other  apartments, 
are  not  decontrolled.  This  is  because  the  apartment 
occupied  by  the  master  tenant  was  rented  during  the 
two-year  period  as  part  of  the  underlying  lease  of  the 
entire  structure.  The  other  apartments,  of  course, 
was  rented  both  as  part  of  the  underlying  lease  and 
separately  by  the  master  tenant. 

5.  Occupancy  hy  landlord  as  condition  for  decontrol. 
Under  the  Housing  and  Rent  Act  of  1947  and  the 
regulations  in  effect  prior  to  April  1,  1948,  where  en- 
tire housing  accommodations  were  rented  during  the 
two-year  period  to  members  of  the  landlord's  imme- 
diate family,  there  was  no  decontrol.  This  is  because 
the  landlord  was  not  an  "occupant"  of  the  housing  ac- 
commodations in  question,  and  the  1947  act  and  regu- 
lations provided  for  decontrol  in  such  cases  only  if 
the  renting  was  to  members  of  the  immediate  family 
of  the  "occupant."  This  does  not  apply  on  and  after 
April  1,  1948,  because  the  act  and  regulations  as 
amended  April  1,  1948,  provide  for  decontrol  in  such 
cases  if  the  housing  accommodations  were  rented  to 
members  of  the  innnediate  family  of  the  "landlord." 
Occupancy  by  the  landlord  of  part  of  the  housing  ac- 
commodations is  no  longer  required  as  a  condition  of 
decontrol. 

6.  Occupancy  by  tenants  in  common  during  two- 
year  period.    In  any  case  where  during  the  two-year 
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period  housing  accommodations  were  owned  by  two 
or  more  individuals  as  tenants  in  common,  and  were 
occupied  during  that  period  by  one  or  more  of  those 
individuals  by  virtue  of  their  status  as  tenants  in 
common,  the  housing  accommodations  are  decontrolled. 
In  other  words,  the  relationship  between  tenants  in 
common  is  not  a  landlord-tenant  relationship,  so 
that  in  such  cases  the  housing  accommodations  have 
not  been  ''rented." 

7.  Occupancy  by  seller  as  part  of  purchase  contract 
during  two-year  period.  Where  a  purchaser  of  hous- 
ing accommodations,  as  part  of  a  purchase  contract, 
permits  the  seller  to  remain  in  possession  for  a  lim- 
ited period  of  time,  this  constitutes  a  "renting." 
Where,  however,  the  local  courts  have  ruled  that  this 
type  of  occupancy  does  not  involve  a  landlord- 
tenant  relationship,  and  the  parties  acted  in  reliance 
upon  the  decision  of  the  court,  the  question  of  de- 
control of  the  particular  housing  accommodations  is 
left  for  decision  by  the  local  courts. 

8.  Occupancy  during  two-year  period  hy  sole  stock- 
holder of  corporation.  Where  during  the  two-year 
period  there  was  occupancy  by  the  sole  stockholder 
of  a  corporation  which  was  the  owner  of  the  house, 
a  question  is  presented  as  to  whether  there  was  a 
landlord-tenant  relationship  between  the  corporation 
and  the  sole  stockholder.  Ordinarily,  since  a  corpo- 
ration is  a  legal  entity  separate  from  its  stockholders, 
occupancy  by  the  sole  stockholder  would  be  on  the 
basis  of  a  landlord-tenant  relationship,  so  that  the 
housing  accommodations  would  not  be  decontrolled. 

9.  Housing  accommodatioyis  which  were  exempt 
fro7n  rent  control  during  tivo-year  period.  Where 
during  the  two-year  period  housing  accommodations 
were  rented  under  circumstances  which  caused  the 
renting  to  be  exempt  from  the  rent  regulations,  the 
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mere  fact  tliat  such  an  exemption  existed  does  not 
result  in  decontrol.  For  example,  where  housing 
accommodations  were  occupied  during  the  two-year 
period  by  a  janitor  as  part  of  the  compensation  he 
received  for  his  services  as  janitor,  the  housing 
accommodations,  so  long  as  this  situation  existed,  were 
exempt  from  the  rent  regulations.  If,  however,  after 
expiration  of  the  two-year  period,  the  housing  accom- 
modations are  no  longer  occupied  by  a  janitor  under 
such  an  arrangement,  but  are  rented  to  a  tenant 
under  an  ordinary  rental  agreement,  the  exemption 
ceases  to  apply,  and  the  question  arises  whether  they 
are  decontrolled  on  the  basis  that  they  had  not  been 
"rented"  during  the  two-year  period.  Such  housing 
accommodations  are  not  decontrolled  on  that  basis 
because,  even  though  they  were  exempt  during  the  two- 
year  i^eriod,  they  were  rented  during  that  period  to  a 
person  who  was  not  a  member  of  the  landlord's 
immediate   family. 

Another  example  of  the  same  principle  is  the  fol- 
lowing :  A  college  dormitory  was  occupied  by  students 
during  the  two-year  period  under  circumstances  which 
made  rooms  exempt  from  rent  control.  After  the 
two-year  period,  the  college  proposes  to  rent  the  rooms 
in  the  structure  to  professors  or  other  persons  on  an 
ordinary  landlord-tenant  basis.  Such  a  renting  would 
be  subject  to  rent  control  because,  although  the  rooms 
in  the  dormitory  were  exempt  during  the  two-year 
period,  they  were  in  fact  rented  to  persons  other 
than  members   of   the  landlord's  immediate   family. 
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5.  Unreported  opinions 

United  States  District  Coiiii:  for  the  Northern  District 
of  New  York 

Civil  Action,  File  No.  3173 

TiGHE  E.  Woods,  Housing  Expeditee,  Office  of  the 
Housing  Expediter,  plaintiff 

V. 

Stella  Rettas  and  George  Rettas,  defendants 

Findings  of  Fact  and  Conclusions  of  Law 

This  action  having  duly  come  on  for  trial  before 
this  Court  without  a  jury  on  February  24,  1949, 
plaintiff  having  appeared  by  Sylvan  D.  Freeman, 
J.  S.  Bromistein,  of  counsel;  and  defendant  having 
appeared  by  Spira  &  Hershkowitz,  Max  H.  Hersh- 
kowitz,  of  counsel,  and  after  hearing  testimony  of 
witnesses  and  argmnent  of  comisel,  and  upon  all  the 
pleadings  and  proceedings  in  the  cause  and  full  con- 
sideration thereof,  the   Court  makes  the   following: 

findings  of  fact 

1.  Plaintiff  is  the  duly  appointed  Housing  Expe- 
diter, Office  of  the  Housing  Expediter. 

2.  Defendants,  George  and  Stella  Rettas,  at  all 
times  pertinent  hereto  were  landlords  and  operators 
of  housing  accommodations  located  at  premises  1122- 
24  Sixth  Avenue,  Schenectady,  New  York. 

3.  That  the  2nd  floor  apartment  at  said  premises, 
was  at  all  times  pertinent  hereto,  subject  to  the 
Housing  &  Rent  Act  of  1947,  as  amended  and  the 
Controlled  Housing  Regulation  issued  theremider. 

4.  Prior  to  March  18,  1948,  the  maximimi  legal  rent 
for  the  2nd  floor  apartment  was  $25.00  per  month, 
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as  indicated,  in  a  registration  statement  filed  in  the 
Area  Rent  Office. 

5.  In  about  November  1947,  defendants  converted 
the  premises  from  a  2  family  to  a  3  family  house, 
completely  modernized  the  2nd  floor  apartment  by  the 
installation  of  new  plumbing,  fixtures,  and  cabinets. 
In  the  course  of  such  alteration,  a  stairway  leading 
to  the  3rd  floor  attic  was  enlarged  for  access  thereto 
and  a  new  apartment  was  created  on  the  3rd  floor. 

6.  Defendants'  application  to  the  Office  of  the 
Housing  Expediter  for  an  increase  in  the  maximum 
legal  rent  of  the  2nd  floor  apartment  resulted  in  an 
order  permitting  an  increase  to  $70.00,  including 
heating  fuel,  per  month,  effective  March  18,  1948. 

7.  Stephen  Jason  was  a  tenant  occupying  the  2nd 
floor  apartment  from  December  7,  1947,  to  March  15, 
1948,  and  paid  the  defendants  the  sum  of  $25.00  per 
week  during  that  period  except  that  no  rent  was  paid 
for  the  last  3  weeks  thereof. 

8.  Tenant  Roy  E.  Burris,  Jr.,  occupied  the  2nd  floor 
apartment  from  April  1,  1948,  to  November  30,  1948, 
and  paid  the  defendants  $80.00  per  month  for  that 
period  plus  a  total  of  $57.88  for  fuel  oil. 

9.  Section  202  (c)  (3)  of  the  Housing  &  Rent  Act 
of  1947  and  Section  1  (b)  (2)  of  the  Regulation  pro- 
vide that  additional  housing  accommodations  created 
by  conversion  on  or  after  February  1,  1947,  may  be 
decontrolled. 

10.  An  official  interpretation  of  these  sections  issued 
by  Ed  Dupree,  General  Coimsel  of  the  Office  of  the 
Housing  Expediter  on  August  25,  1948,  and  published 
in  the  Federal  Register  holds  that  the  decontrol  de- 
termination is  made  with  respect  to  the  dwelling  units 
which  are  necessarily  involved  in  the  creation  of  ad- 
ditional housing  accommodations. 

11.  The    2nd    floor    apartment    is    not    ''additional 


74 

housing  accommodations   created  by   conversion"   as 
contemplated  by  the  Act  and  Regulation  thereunder. 

12.  Since  the  two  tenants  involved  had  the  benefit 
of  the  modernization,  on  which  the  March  18,  1948, 
order  of  the  Area  Rent  Director,  increasing  the  maxi- 
mum legal  rent  to  $70.00,  was  based,  equity  requires 
that  that  rental  be  used  as  the  basis  for  computing 
overcharges. 

13.  The  tenant  Stephen  Jason  has  been  overcharged 
the  sum  of  $18.66. 

14.  The  tenant  Roy  E.  Burris  has  been  overcharged 
the  sum  of  $137.88. 

15.  The  defendants  have  charged  rentals  in  excess 
of  the  legal  maximiun  rent  and  because  of  this  claim 
that  the  2nd  floor  apartment  is  decontrolled,  will  con- 
tinue to  so  overcharge  unless  restrained. 

CONCLUSIONS  OF  LAW 

1.  This  Court  has  jurisdiction  of  the  parties  and 
subject  matter  of  this  action. 

2.  The  2nd  floor  apartment  of  the  premises  is  not 
removed  from  rent  control  by  the  provisions  of  Sec- 
tion 202  (c)  (3)  of  the  Housing  and  Rent  Act  of 
1947  as  amended. 

3.  Plaintiff  is  entitled  to  an  order  requiring  de- 
fendant to  refund  $18.66  to  Stephen  Jason  and  $137.88 
to  Roy  E.  Burris. 

4.  Plaintiff  is  entitled  to  a  permanent  injunction 
£igainst  the  defendants  as  prayed  for  in  the  complaint. 

Dated:  Utica,  New  York,  March  25,  1949. 
(S)     Stephen  W.  Brennen, 

U.  S.  D.  J. 


I 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Michigan,  Southern  Division 

Civil  Action  No.  7977 

TiGHE  E.  Woods,  Housing  Expediter,  Office  of  the 
Housing  Expediter,  plaintiff 

V. 

Harry  L.  Anderson,  3967  St.  Clair  Street,  Detroit, 
Michigan,  defendant 

Findings  of  Fact  and  Conclusions  of  Law 
findings  of  fact 

This  cause  came  on  for  hearing  on  the  Complaint 
filed  by  the  plaintiff,  Answer  of  defendant  and  other 
pleadings,  statements  of  coimsel  and  evidence  sub- 
mitted to  the  Court.  Upon  consideration  thereof  the 
Court  finds  specially  that: 

1.  Plaintiff  filed  the  above  action  as  Housing  Ex- 
pediter under  the  provisions  of  the  Housing  and 
Rent  Act  of  1947,  as  amended,  seeking  restitution  to 
the  tenants,  or  in  the  alternative  to  the  United 
States,  and  a  final  injunction,  restraining  violation 
of  the  Housing  and  Rent  Act  of  1947,  as  amended, 
by  the  defendant. 

2.  The  defendant,  Harry  L.  Anderson,  is  the 
owner,  landlord,  and  operator  of  the  housing  accom- 
modations located  at  2524-26  Pennsylvania,  Detroit, 
jNIichigan,  within  the  Detroit  Defense-Rental  Area. 

3.  Counsel  for  defendant  stipulated  in  open  Court 
that  providing  the  housing  accommodations  involved 
herein  are  subject  to  control,  the  rental  units,  the 
names  of  the  tenants,  the  periods  of  occupancy,  the 
maximum  legal  rents,  and  the  rents  received  by  the 
defendant,  all  as  set  forth  in  Schedule  "A"  attached 
to  plaintiff's  Complaint  are  correct. 

4.  The  sole  issue  raised  by  the  defendant  in  this 
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case  was  that  under  Section  202  (c)  (3)  of  the 
Housing  and  Rent  Act  of  1947,  as  amended,  the  de- 
fendant had  created  additional  housing  accommoda- 
tions by  conversion  after  February  1,  1947,  and  the 
housing  accommodations  involved  herein  were 
decontrolled. 

5.  The  Controlled  Housing  Rent  Regulation  defines 
conversion  as  "(2)  a  structural  change  in  a  residen- 
tial unit.  *  *  *  involving  substantial  alterations 
or  remodeling  and  resulting  in  the  creation  of  addi- 
tional housing  accommodations." 

6.  In  Interpretation  2  of  Section  1  (b)  2,  issued 
August  25,  1948,  paragraph  v-4  applies  the  require- 
ment that  for  decontrol  in  this  respect  there  must  be 
a  structural  change  involving  substantial  alterations 
or  remodeling.  Section  5  requires  that  where  there 
has  been  a  structural  change  involving  substantial 
alterations  or  remodeling,  decontrol  occurs  only  if 
additional  housing  accommodations  result  from  this 
work.  Section  6  requires  that  in  determining 
whether  additional  housing  accommodations  have 
been  created,  the  primary  test  is  not  whether  there 
are  more  tenants  in  occupancy  than  before  the  con- 
version. The  determination  is  made  by  comparing 
the  number  of  dwellmg  units  before  and  after  the 
conversion. 

7.  On  November  25,  1947,  the  defendant  purchased 
the  premises  consisting  of  four  unfurnished  five-room 
dwelling  accommodations,  each  containing  a  living 
room,  dining  room,  two  bedrooms,  kitchen,  and  bath- 
room, and  each  occupied  by  one  family. 

8.  These  four  families  vacated  the  premises  on  and 
after  December  18,  1947,  and  the  defendant  then 
painted  and  decorated  the  premises,  placed  a  Frig- 
idaire  and  stove  in  each  of  the  four  kitchens,  installed 
furnaces,  hot  water  tanks,  gutters,  a  wiring  system. 


77 

and  put  locks  on  the  doors.     Some  janitor  service 
and  some  furnishings  were  provided. 

9.  The  defendant  then  rented  each  of  the  identical 
five-room  units  to  two  families,  one  family  occupying 
the  living  room  and  dining  room  and  the  other  family 
occupying  the  two  bedrooms,  both  families  sharing 
the  kitchen  and  bathroom. 

10.  No  structural  changes  were  made  and  no  addi- 
tional housing  accommodations  were  created.  The 
sei'vices  and  equipment  furnished  and  the  painting 
and  decorating  performed  by  the  defendant  do  not 
constitute  a  conversion.  On  the  contrary  there  re- 
sulted a  restriction  in  the  housing  accommodations  in 
that  where  formerly  one  family  had  the  use  of  the 
kitchen  and  bathroom,  after  the  change  in  rental  plan, 
two  families  shared  the  kitchen  and  bathroom. 

11.  The  claim  of  overcharges  as  to  tenant,  Joseph 
Johnson,  was  withdrawn  from  consideration  in  this 
case,  .on  the  ground  that  this  tenant  filed  an  inde- 
pendent action  against  the  defendant  herein  to  re- 
cover such  overcharges. 

12.  From  January  30,  1948,  to  October  7,  1948, 
said  defendant  demanded  and  received  from  Clyde 
Haines,  rents  in  excess  of  the  maximum  legal  rents 
for  the  use  and  occupancy  of  the  upper  south  front 
rooms  of  said  housing  accommodations  in  the  sum 
of  $378.00. 

13.  From  March  1,  1948,  to  September  11,  1948, 
said  defendant  demanded  and  received  from  S.  K. 
Haines  for  the  use  and  occupancy  of  the  upper  north 
front  rooms  of  said  housing  accommodations,  rents 
in  excess  of  the  maximum  legal  rent  in  the  sum  of 
$286.00. 

14.  From  September  11,  1948,  to  December  11, 
1948,  said  defendant  demanded  and  received  from 
Barbara  Means   for  the  use  and   occupancy  of  the 
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upper  north  front  rooms  of  said  housing  accommoda- 
tions, rents  in  excess  of  the  maximum  legal  rent  in 
the  sum  of  $123.50. 

15.  From  December  18,  1948,  to  February  5,  1949, 
said  defendant  demanded  and  received  from  James 
Haguely  for  the  use  and  occupancy  of  the  upper 
north  front  rooms,  and  from  March  27,  1948,  to 
December  18,  1948,  for  the  use  and  occupancy  of 
the  upper  north  rear  rooms  of  said  housing  accom- 
modations, rents  in  excess  of  the  maximmn  legal  rents 
in  the  sum  of  $368.50. 

16.  From  January  6,  1948,  to  February  3,  1949, 
said  defendant  demanded  and  received  from  W. 
Hawkins  for  the  use  and  occupancy  of  the  lower 
north  front  rooms  of  said  housing  accommodations, 
rents  in  excess  of  the  maximum  legal  rents  in  the 
sum  of  $560.00. 

17.  From  January  7,  1948,  to  February  3,  1949, 
said  defendant  demanded  and  received  from  C. 
Arnold  for  the  use  and  occupancy  of  the  lower  north 
rear  rooms  of  said  housing  accommodations,  rents 
in  excess  of  the  maximum  legal  rents  in  the  sum  of 
$465.00. 

18.  From  January  1,  1948,  to  Februaiy  3,  1949, 
said  defendant  demanded  and  received  from  Theo. 
Wimberly  for  the  use  and  occupancy  of  the  lower 
south  front  rooms  of  said  housing  accommodations, 
rents  in  excess  of  the  maximum  legal  rents  in  the 
siun  of  $475.00. 

19.  From  January  1,  1948,  to  February  5,  1949, 
said  defendant  demanded  and  received  from  Akna 
Webb  for  the  use  and  occupancy  of  the  lower  south 
rear  rooms  of  said  housing  accommodations,  rents  in 
excess  of  the  maximum  legal  rents  in  the  sum  of 
$417.50. 
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Conclusions  of  Law 

1.  This  Court  has  jurisdiction  of  the  subject  mat- 
ter of  this  action  and  of  the  parties  thereto  pursuant 
to  Section  206  (b)  of  the  Housing  and  Rent  Act  of 
1947,  as  amended. 

2.  At  all  times  smce  July  1,  1947,  such  accommoda- 
tions have  been  subject  to  the  rent  controls  provided 
in  the  Housing  and  Rent  Act  of  1947,  as  amended,  and 
are  still  subject  thereto. 

3.  Said  accommodations  are  not  free  from  such 
controls  or  eligible  to  decontrol  under  the  provisions 
of  Section  202  (c)  of  the  Housing  and  Rent  Act  of 
1947,  as  amended. 

4.  Defendant,  Harry  L.  Anderson,  violated  the 
provisions  of  the  Housing  and  Rent  Act  of  1947,  as 
amended,  by  demanding,  accepting,  and  receiving  for 
such  accommodations  rentals  therefor  in  excess  of  the 
maximum  legal  rent  prescribed  by  the  Housing  and 
Rent  Act  of  1947,  as  amended,  and  the  Controlled 
Housing  Rent  Regulation  issued  thereunder. 

5.  Plaintiff  is  entitled  to  a  mandatory  injunction 
requiring  the  defendant  to  pay  to  the  Treasurer  of 
the  United  States  the  sum  of  $3,073.50  for  the  use 
and  benefit  of  the  tenants  set  out  in  the  Findings  of 
Pact,  as  follows: 

Clyde    Haines $378.  00 

S.   K.    Haines 286.00 

Barbara    Means 123.  50 

James    Haguely 368.  50 

W.   Hawkins 560.00 

C.    Arnold 465.  00 

Theo.  Wimberly 475.00 

Alma  Webb 417.50 

Total 3,073.  50 

6.  Plaintiff  is  entitled  to  an  injunction  enjoining 
the  defendant,  his  agents,  servants,  employees,  and 
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all  persons  in  active  concert  or  participation  with 
the  defendant  from: 

(a)  Soliciting,  demanding,  accepting  or  re- 
ceiving any  rent  in  excess  of  the  maximum 
rent  prescribed  by  the  Controlled  Housing 
Rent  Regulation  as  heretofore  or  hereafter 
amended  or  in  excess  of  the  maximum  rent 
permitted  by  any  other  Order  or  Regulation 
heretofore  or  hereafter  adopted  pursuant  to 
the  Housing  and  Rent  Act  of  1947  as  heretofore 
or  hereafter  amended,  extended  or  superseded; 
and  said  Order  shall  apply  to  the  housing  ac- 
commodations involved  in  this  action  and  to 
any  other  controlled  housing  accommodations 
now  or  hereafter  owned,  managed  or  operated 
by  defendant. 

(b)  Committing  any  other  violation  of  said 
Act  or  Regulation  as  the  same  is  now  or  may 
hereafter  be  amended,  extended  or  superseded. 

7.  Plaintiff  is  entitled  to  recover  the  costs  of  this 
proceeding. 


United  States  District  Judge. 
Dated:    June    20,    1949. 


United  States  District  Court  for  the  Northern  District 
of  New  York 

Civil  No.  3138 

TiGHE  E.  Woods,  Housing  Expediter,  Office  of  the 
Housing  Expediter,  plaintifip 

V. 

Edythe  Comstock,  defendant 

EOLEY,    B.    J.: 

This  is  the  usual  action  of  the  Housing  Expediter 
based  upon  alleged  violations  by  the  defendant  of  par- 
ticular provisions  of  the  Housing  and  Rent  Act  of 
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1947,  as  amended  and  the  Emergency  Price  Control 
Act  of  1942,  as  amended.  The  complaint  asks  for 
restitution  of  the  alleged  overcharges  to  the  tenants 
involved,  injunctive  relief,  and  penalty  money 
damages  in  favor  of  the  Housing  Expediter. 

The  premises  involved  are  located  at  776  James 
Street,  Syracuse,  New  York,  and  the  dispute  as  to 
the  decontrol  and  overcharge  is  confined  to  the  second 
floor  front  unit  and  the  first  floor  rear  unit  of  such 
property.  The  action  was  tried  and  the  witnesses 
in  behalf  of  the  government  were  the  Area  Rent  At- 
torney for  the  particular  area  involved  and  the  pre- 
vious owner  of  the  property.  The  defendant  in 
person  was  the  sole  witness  for  the  defense.  It  is 
interesting  to  note  that  neither  of  the  tenants  in- 
volved in  the  alleged  overcharge  testified  in  the  action. 

By  the  answer  of  the  defendant,  the  issue  presented 
is  whether  or  not  the  substantial  alteration  of  the 
premises  by  the  defendant  resulted  in  legal  decontrol 
of  the  particular  units  in  question.  This  problem 
must  be  resolved  by  the  application  of  the  provisions 
of  section  202  (c)  (3)  of  the  Housing  and  Rent  Act 
of  1947,  as  amended,  and  section  1  (b)  (2)  (ii)  (a) 
of  the  Controlled  Housing  Rent  Regulation  effective 
April  1,  1948,  which  was  formerly  called  section  1 
(b)   (8). 

The  evidence  submitted  by  the  defendant  does  not 
meet  the  best  of  decontrol  as  outlined  in  the  Act  and 
Regulation  above,  and  particularly  does  not  meet  the 
administrative  interpretation  as  to  the  creation  of  ad- 
ditional housing  accommodations.  I  must  follow  such 
administrative  interpretation  unless  '^plainly  errone- 
ous or  inconsistent  with  the  regulation."  (Bowles  v. 
Seminole  Rock  and  Sand  Co.,  325  U.  S.  410,  413.) 
The  administrative  interpretation  under  the  Act  and 
Regulation  mainly  confines  the  proposition  of  decon- 
trol to  the  creation  of  additional  housing  accommoda- 
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tions  in  a  particular  unit  or  units.  The  over-all  alter- 
ation of  jjroperty  which  increases  housing  accommo- 
dations in  general  cannot  effect  decontrol  of  the  prem- 
ises as  a  whole. 

On  the  trial  of  this  action,  I  received  proof  as  to 
the  extensive  alterations  by  the  defendant  which  ad- 
mittedly improved  a  deteriorating  property.  It  was 
received  because  of  unfamiliarity  with  the  regulation 
and  its  interpretation,  and  for  the  more  important 
purpose  of  determining  the  willfulness  of  the  defend- 
ant in  the  alleged  overcharges  and  her  good  faith  in 
believing  that  the  premises  were  legally  decontrolled.. 
From  the  evidence  as  a  whole  it  is  my  judgment  that 
the  acts  of  the  defendant  were  not  willful  in  their  na- 
ture. With  her  attorney  she  had  various  conferences 
with  the  Area  Rent  officials,  and  her  actions  through- 
out her  difficulty  do  not  characterize  her  as  a  schem- 
ing, knowing  and  concealing  violator.  Her  transgres- 
sion was  ignorance  and  a  failure  to  properly  pursue 
administrative  remedies  to  adjust  her  situation.  Un- 
der a  changing  governmental  policy,  she  would  be 
praised  for  her  stimulation  to  the  building  and  con- 
struction trades. 

As  to  the  alleged  overcharge  in  relation  to  the  sec- 
ond floor  front,  the  attorney  for  the  defendant  ad- 
mitted the  overcharge  except  for  the  month  of  Feb- 
ruary 1948.  The  plaintiff  in  its  case  produced  no 
proof  to  contradict  this  denial.  Defendant  testified 
she  did  not  remember  being  paid  the  February  1948 
rental. 

From  the  reasons  as  outlined,  I  arrive  at  these  find- 
ings and  conclusions:  That  there  was  no  increase  of 
housing  accommodations  in  the  second  floor  front  unit 
of  the  premises  owned  by  the  defendant  and  located 
at  776  James  Street,  Syracuse,  New  York.  That  there 
was  an  overcharge  of  $42.50  to  the  tenant  of  that  unit, 
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Charles  A.  Fager,  for  the  rental  period  from  October 
1,  1947  to  January  31,  1948.  That  the  total  amount 
of  such  overcharge  is  $170.  That  the  violation  of  the 
defendant  under  the  circumstances  was  not  willful. 

That  there  was  no  increase  of  housing  accommoda- 
tions in  the  first  floor  rear  miit  located  in  premises 
owned  by  defendant  at  776  James  Street,  Syracuse, 
New  York.  That  there  was  an  overcharge  of  $20  to 
the  tenant  of  that  unit.  Earl  A.  White,  for  the  rental 
period  July  21,  1947  to  August  21,  1947.  That  the 
total  amomit  of  such  overcharge  was  in  the  sum  of 
$20.  That  the  violation  of  the  defendant  under  the 
circumstances  was  not  willful. 

My  conclusions  of  law  are  these :  That  the  court  has 
jurisdiction  of  the  persons  and  subject  matter.  That 
judgment  may  enter  directing  refmid  to  Charles  A. 
Fager  in  the  amount  of  $170  and  to  Earl  A.  White 
in  the  sum  of  $20,  and  otherwise  the  relief  prayed  for 
in  the  complaint  is  denied.  All  motions  by  the  defend- 
ant and  reserved  upon  throughout  the  trial  are  hereby 
denied. 

Dated :  Albany,  New  York,  September  22,  1949. 


United  States  District  Court  for  the  District  of 
Massachusetts 

Civil  Action  File  No.  7622 

TiGHE  E.  Woods,  Housing  Expediter,  Office  of  the 
Housing  Expediter,   plaintiff 

V. 

Oscar  J.   Seguin,   defendant 

Findings  and  Conclusions 

This  case   came   on   for  a  hearing   on  the  merits 
without  jury.     The  parties  were  represented  by  coun- 


84 

sel  and  were  heard.  Oral  testimony  was  taken  and 
counsel  argued.  The  jDleadings  consist  of  a  Com- 
plaint, Defendant's  Answer,  Plaintiff's  Request  for 
Admissions,  Defendant's  Answers  to  Plaintiff's  Re- 
quest for  Admissions,  and  Plaintiff's  Motion  for 
Summary  Judgment. 

FINDINGS 

1.  The  Defendant,  Oscar  J.  Seguin,  is  a  resident  of 
Springfield,  Massachusetts,  and  at  all  times  material 
hereto  was  the  landlord  of  the  premises  known  as  the 
second  floor  apartment,  826  Liberty  Street,  Spring- 
field, Massachusetts. 

2.  The  premises  are  located  in  the  Springfield 
Defense-Rental  Area. 

3.  The  maxunum  legal  rent  for  the  second  floor 
apartment,  826  Liberty  Street,  Springfield,  Massa- 
chusetts, as  established  under  the  Rent  Regulation  for 
Housing  (10  F.  R.  13528),  as  amended,  issued  pur- 
suant to  Section  2  (b)  of  the  Emergency  Price  Control 
Act  of  1942,  as  amended,  and  under  Controlled  Hous- 
ing Regulation  (12  F.  R.  4331),  issued  pursuant  to 
the  Housing  and  Rent  Act  of  1947,  as  amended,  was 
twenty-seven  dollars  ($27.00)  a  month. 

4.  Angelo  Peters,  also  known  as  Peter  P.  Hatze- 
petra,  occupied  the  second  floor  apartment,  826  Liberty 
Street,  Springfield,  Massachusetts,  on  the  maximum 
rent  date,  March  1,  1942,  until  sometime  in  April  of 
1947  and  paid  twenty-seven  dollars  ($27.00)  per 
month  rent  during  this  entire  period.  This  apart- 
ment was  unfurnished  and  miheated,  according  to  the 
registration  of  the  apartment  in  question  in  the 
Springfield  Area  Rent  Office.  The  equipment  in- 
cluded running  water,  flush  toilet,  bathroom,  elec- 
tricity installed.     Services  included  cold  water,  paint- 
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ing   aiid   decorating,   interior   repairs,    and   exterior 
repairs. 

5.  Sometime  after  Angelo  Peters  moved  from  the 
premises  in  question  in  April  of  1947,  and  before 
Romeo  Letendre  and  other  occupants  moved  into  the 
premises  in  question,  the  Defendant,  Oscar  J.  Seguin, 
made  the  following  improvements  and  added  the 
following  services:  painted  and  papered  every  room, 
including  the  bathroom;  extended  steam  piping  from 
the  downstairs  store  to  this  second  floor  apartment; 
installed  a  radiator  in  each  room  (never  before) ; 
completely  furnished  the  apartment  with  ample  and 
better  than  fair  furnishings;  and  furnished  heat,  hot 
water,  electricity,  and  gas  (never  before).  The  De- 
fendant, Oscar  J.  Seguin  then  rented  the  premises  to 
various  occupants. 

6.  Romeo  Letendre  was  an  occupant  of  a  part  of 
the  premises  in  question  from  September  22,  1947, 
to  the  date  of  the  trial  of  this  case  on  January  11, 
1949,  and  is  still  an  occupant.  He  was  first  an  occu- 
pant of  the  front  bedroom  for  a  short  period  of  time 
paying  twelve  dollars  ($12.00)  a  week.  Letendre 
then  became  an  occupant  of  what  had  been  a  dining 
room  and  a  living  room  which  were  used  by  him  as 
follows:  The  dining  room  was  changed  into  a  living 
room  and  the  living  room  into  a  bedroom.  Letendre 
(with  material  furnished  by  the  Defendant,  Seguin) 
built  a  clothes  closet  in  the  room  that  had  been  a 
living  room  and  now  is  a  bedroom.  Letendre  paid 
eleven  dollars  ($11.00)  a  week  for  the  use  of  those 
two  (2)  rooms  furnished,  along  with  kitchen  privi- 
leges and  the  use  of  the  bathroom,  and  still  occupies 
these  two  (2)  rooms. 

7.  R.  W.  Dercole  was  an  occupant  of  the  rear  bed- 
room, furnished  from  about  apx^roximately  Septem- 
ber 22,  1947  to  April   18,   1948,  paying  ten  dollars 
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($10.00)  per  week  having  kitchen  privileges  and  the 
use  of  the  bathroom. 

8.  Either  before  Letendre  was  an  occupant  of  the 
front  bedroom  or  after  he  moved  from  it  to  the  other 
two  (2)  rooms,  a  man  named  Saunders  was  an  occu- 
pant of  the  front  bedroom.  For  a  period  of  time,  at 
present  unknown,  Saunders  paid  twelve  dollars 
($12.00)  per  week  for  this  room  having  kitchen  privi- 
leges and  the  use  of  the  bathroom. 

9.  Angelo  Peters  was  shown  a  plan,  or  chalk,  which 
was  in  evidence  as  an  exhibit,  of  the  second  floor 
apartment,  826  Liberty  Street,  Springfield,  Massa- 
chuetts.  Mr.  Peters  stated  that  the  plan  fairly 
represented  the  five  (5)  rooms,  including  the  bath- 
room, as  they  were  while  occupied  by  him  from  about 
March  1,  1942,  to  sometime  in  April  1947,  with  the 
exception  that  a  closet  had  been  installed  in  the  living 
room. 

10.  Romeo  Letendre,  an  occupant  of  the  premises 
in  question,  when  shown  the  plan,  or  chalk,  of  the 
second  floor  apartment,  826  Liberty  Street,  Spring- 
field, Massachusetts,  said  that  the  plan  shows  the  five 
(5)  rooms  and  bathroom  exactly  as  they  were  when 
he  became  an  occupant  of  the  premises  in  question 
and  the  plan  shows  the  five  (5)  rooms  and  bathroom 
exactly  as  they  are  as  of  the  date  of  trial,  January 
11,  1949.  Mr.  Letendre  installed  a  closet  in  a  room 
that  had  been  a  living  room  and  then  used  it  for  a 
bedroom.  This  closet  is  indicated  on  the  plan  or 
chalk. 

11.  Mrs.  Bourgoise  who  has  been  a  tenant  of  the 
third  floor  apartment  at  826  Liberty  Street,  Spring- 
field, Massachusetts,  for  a  period  of  at  least  seven 
(7)  years  testified  that  she  had  visited  the  second 
floor  apartment  at  826  Liberty  Street,  Springfield, 
Massachusetts,  many  times  while  Angelo  Peters  was 
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a  tenant  there.  When  shown  the  plan  or  chalk  of 
the  second  floor  apartment,  Mrs.  Bourgoise  said  the 
plan  showed  the  five  (5)  rooms  and  the  bathroom 
exactly  as  they  were  while  Mr.  Peters  was  a  tenant, 
with  the  exception  of  a  closet  that  had  been  added 
to  the  living  room.  Mrs.  Bourgoise  further  said 
that  she  had  been  in  the  apartment  in  question  several 
times  since  the  Defendant,  Seguin,  had  made  the  im- 
provements and  increased  the  services  (she  had  been 
in  this  apartment  within  the  past  week  before  the 
trial  of  this  case)  and  the  plan  shows  the  five  (5) 
rooms  and  bathroom  exactly  as  they  are  now. 

12.  Both  Letendre  and  the  Defendant,  Seguin,  said 
that  three  (3)  couples,  including  Letendre,  had  occu- 
pied this  second  floor  apartment  continuously,  with 
maybe  a  few  weeks  interval,  from  about  September 
22,  1947,  to  the  date  of  trial,  January  11,  1949.  Le- 
tendre had  been  collecting  money  from  the  other  two 
(2)  couples  and  turning  over  thirty-three  dollars 
($33.00)  a  week  each  week  since  about  Jmie  1948, 
including  his  payment  for  use  of  two  (2)  rooms,  to 
the  Defendant,  Seguin. 

13.  The  sole  issue  raised  by  the  Defendant  in  this 
case  was  that  under  Section  202  (e)  (3)  of  the  Hous- 
ing and  Rent  Act  of  1947,  as  amended,  the  Defendant 
had  created  additional  housing  accommodations  by 
conversion  after  February  1,  1947. 

14.  The  second  floor  space  consisted  originally  of 
five  (5)  rooms.  There  are  still  five  (5)  rooms  no 
matter  whether  they  are  rented  to  one  occupant  or 
three  occupants.  The  connection  with  the  central 
heatmg  system  by  extension  of  piping  and  the  in- 
stallation of  radiators  in  each  room  did  not  increase 
the  number  of  rooms.  No  more  and  no  less  were 
available  than  before. 

15.  Assuming  that  there  are  additional  units,  such 


were  not  created  by  conversion.  Any  additional  unit, 
if  it  could  be  called  such,  results  merely  from  a  change 
in  the  rental  plan.  The  space  in  existence  before  Feb- 
ruary 1,  1947,  could  have  been  rented  to  three  (3) 
different  occupants  or  couples  in  the  same  manner  as 
now  in  effect.  There  has  been  no  conversion  work 
creating  a  change  in  a  physical  sense  which  results 
in  ability  to  institute  the  present  system  of  letting  to 
three  (3)  different  persons,  or  couples. 

16.  The  mere  providing  of  additional  facilities  to 
improve  existing  accommodations  does  not  create  new 
accommodations  nor  can  it  be  said  that  a  facility 
which  is  newly  provided,  e.  g.,  the  furnishing  with 
radiators  with  steam  heat  where  none  previously  ex- 
isted, is  itself  the  housing  facility  which  was  created 
by  conversion.  Furniture,  services,  and  facilities  are 
not  in  themselves  housing  accommodations.  They  are 
included  in  the  definition  only  insofar  as  they  are  con- 
nected with  the  use  and  occupancy  of  the  basic  struc- 
ture and  are  taken  together  with  it  to  constitute  the 
complete  housing  accommodations. 

17.  The  Controlled  Housing  Rent  Regulation  defines 
conversion  as  *'(2)  a  structural  change  in  a  residen- 
tial unit  *  *  *  involving  substantial  alterations 
or  remodeling  and  resulting  in  the  creation  of  addi- 
tional housing  accommodations." 

18.  In  Interpretation  2  of  Section  1  (b)  (2),  issued 
August  25,  1948,  paragraph  V-4  applies  the  require- 
ment that  for  decontrol  in  this  respect  there  must  be  a 
structural  change  involving  substantial  alterations  or 
remodeling.  I  find  no  such  change  in  this  case.  Ap- 
plying the  example  stated,  I  say  that  a  renting  to 
more  than  one  tenant  does  not  achieve  decontrol.  Sec- 
tion 5  requires,  that,  in  the  event  of  conversion,  de- 
control depends  on  resulting  additional  units.  No  ad- 
ditional units  result  from  the  work  done.    If  any,  they 
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result  only  from  a  change  in  the  method  of  renting. 

19.  It  is  my  opinion  that  the  housing  accommoda- 
tions were  not  changed  so  as  to  result  in  an  increase 
of  dwelling  units.  In  substance,  the  landlord  rented 
a  furnished  housing  accommodation  as  one  unit  and 
not  as  three. 

20.  The  apartment  in  question  not  being  decon- 
trolled, I  find  that  the  maximum  legal  rent  at  all 
times  for  that  apartment  to  the  present  date  is 
twenty-seven  dollars  ($27.00)  a  month.  The  Defend- 
ant, under  the  Housing  Regulations,  Emergency  Price 
Control  Act  and  Controlled  Housing  Regulations, 
Housing  and  Rent  Act  of  1947,  as  amended,  could 
have  filed  a  petition  for  an  increase  in  rent  setting 
forth  major  capital  improvements  and  additional  serv- 
ices. This  Defendant  was  notified  by  the  Springfield 
Area  Rent  Office  on  several  occasions  that  he  should 
file  a  petition  for  an  increase  in  rent,  but  the  Defend- 
ant failed  to  heed  this  advice. 

21.  As  the  maximum  legal  rent  at  all  times  to  the 
present  date  remains  twenty-seven  dollars  ($27.00)  a 
month  for  the  second  floor  apartment,  826  Liberty 
Street,  Springfield,  Massachusetts,  I  find  that  all  rent 
collected  in  excess  of  that  amount  by  the  Defendant, 
Seguin,  to  be  in  violation  of  the  Rent  Regulations  for 
housing  accommodations  in  the  way  of  an  overcharge. 

22.  The  total  overcharges  in  rent  for  the  second 
floor  apartment,  826  Liberty  Street,  Springfield, 
Massachusetts,  from  the  period  September  22,  1947 
to  April  14,  1948  (a  gap  of  a  few  weeks  during  which 
Letendre  and  the  Defendant,  Seguin,  said  certain 
rooms  might  not  be  occupied  during  turnover),  and 
May  4,  1948  to  January  11,  1949,  amounted  to  one 
thousand  seven  hundi^ed  four  dollars  and  sixty-nine 
<5ents  ($1,704.69). 

23.  The  overcharges,  as  to  occupant,  Romeo  Leten- 
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dre,  for  the  housing  accommodations  occupied  by  him 
amount  to  five  hundred  eighty-four  dollars  and  thirty- 
five  cents  ($584.35)  for  a  period  of  approximately 
sixty-five  (65)  weeks. 

24.  The  overcharges  as  to  occupant  R.  W.  Dercole 
for  the  housing  accommodations  occupied  by  him 
amount  to  two  himdred  forty-five  dollars  and  forty 
cents  ($245.40)  for  a  period  of  approximately  thirty 
(30)  weeks. 

25.  The  overcharges  as  to  occupant,  Saunders,  period 
of  time  unknown,  and  as  to  other  occupants  now  un- 
known amount  to  eight  hundred  seventy-four  dollars 
and  ninety-four  cents  ($874.94). 

CONCLUSION 

On  the  evidence  (at  all  times  material  hereto), 
I  conclude  that  the  premises  known  as  the  second  floor 
apartment,  826  Liberty  Street,  Springfield,  Massa- 
chusetts, are  controlled  housing  accommodations  im- 
der  the  provisions  of  the  Emergency  Price  Control 
Act  of  1942  (U.  S.  C.  A.,  App.  Section  901  et  seq.), 
as  amended,  and  of  the  Housing  and  Rent  Act  of 
1947,  as  amended,  and  that  the  Defendant,  Oscar  J. 
Seguin,  is  the  landlord  thereof.  I  conclude  that  no 
additional  housing  accommodations  were  created  by 
conversion  on  or  after  February  1,  1947,  in  the  second 
floor  apartment,  826  Liberty  Street,  Springfield, 
Massachusetts.  That  being  so,  I  further  conclude  that 
the  premises  in  question  remained  under  rent  control, 
under  the  Housing  and  Rent  Act  of  1947,  as  amended. 
I  am  satisfied  that  the  maximum  legal  rent  for  the 
premises  in  question  is  twenty-seven  dollars  ($27.00) 
per  month.  I  am  also  satisfied  that  the  Defendant 
has  violated  the  Housing  and  Rent  Act  of  1947,  as 
amended,  by  requiring  the  occupants,  Romeo  Leten- 
dre,  R.  W.  Dercole,  one  Saunders,  and  other  persons 
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not  known,  to  pay  rent  in  excess  of  the  maximum 
legal  rent  for  the  premises  in  question.  I  conclude 
that  there  is  a  violation  by  way  of  an  overcharge,  and 
I  find  that  the  overcharge  in  rent  amounts  to  one 
thousand  seven  hundred  four  dollars  and  sixty-nine 
cents  ($1,704.69). 

Judgment  may  be  entered  in  accordance  with 
paragraph  1  of  the  Plaintiff's  Prayer,  requiring  re- 
fund of  the  overcharge  in  the  amount  of  five  hundred 
eighty-four  dollars  and  thirty-five  cents  ($584.35) 
to  the  occupant,  Romeo  Letendre;  also  requiring 
refund  of  the  overcharge  of  two  hundred  forty-five 
dollars  and  forty  cents  ($245.40)  to  the  former  occu- 
pant, R.  W.  Dercole ;  also  requiring  the  refund  of  the 
remaining  overcharge  of  eight  hundred  seventy-four 
dollars  and  ninety-four  cents  ($874.94)  in  part  to  one 
Saunders  and  to  the  other  occupants  now  unknown; 
and  further  in  accordance  with  paragraph  2  of  the 
Plaintiff's  Prayer,  the  Defendant,  his  agents,  serv- 
ants, employees,  and  attorneys  shall  be  permanently 
enjoined  from  soliciting,  demanding,  accepting  or 
receiving  any  rent  for  the  use  or  occupancy  of  the 
housing  accommodations  described  herein,  or  of  any 
other  controlled  housing  accommodations  in  excess  of 
the  maximum  rents  established  pursuant  to  the  Hous- 
ing and  Rent  Act  of  1947,  as  amended,  or  any  regula- 
tion issued  thereunder,  as  heretofore  or  hereafter 
amended,  revised,  or  reissued;  and  from  offering  or 
agreeing  to  do  any  of  the  aforesaid.  The  Defendant 
shall  further  be  permanently  enjoined  generally  from 
violating  the  Housing  and  Rent  Act  of  1947,  as 
amended.  In  accordance  with  paragraph  4  of  the 
Plaintiff's  Prayer,  the  Defendant  (who  testified  in 
Court  that  he  had  original  rent  records  at  home) 
shall,  from  his  original  rent  records  furnish  the  Plain- 
tiff with  the  names,  the  period  of  occupancy,  and  the 
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amount  of  money  paid  to  the  Defendant  by  one 
Saunders  and  other  occupants,  now  unknown  to  the 
Plaintiff,  during  the  period  January  22,  1947,  to  April 
14,  1948,  and  the  period  May  4,  1948,  to  January  11, 
1949.  Further  in  accordance  with  paragraph  4  of  the 
Plaintiff's  Prayer,  if  the  Plaintiff  is  unable  to  locate 
said  Saunders,  or  any  of  the  occupants  whose  names 
are  to  be  furnished  the  Plaintiff  by  the  Defendant, 
the  money  due  to  said  Saunders,  or  the  other  occu- 
pants shall  be  paid  to  the  Treasurer  of  the  United 
States. 

Costs  of  Court  shall  be  awarded  the  Plaintiff. 

Form  of  Judgment  may  be  submitted  by  the 
Plaintiff  on  notice. 

Dated  at  Boston,  Massachusetts,  this day  of 

January  1949. 


Judge,  United  States  District  Court. 
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To  more  clearly  visualize  the  facts  and  the  law  we 
will  follow  the  precepts  of  two  famous  jurists : 

"We  must  think  things  not  words,  or  at  least 
we  must  constantly  translate  our  words  into  the 
facts  for  which  they  stand  if  we  are  to  keep  to 
the  real  and  the  true." 

Justice  Oliver  Wendell  Holmes 
Collected  Legal  Papers:  P.  238. 

"The  logic  of  words  must  yield  to  the  logic 
of  reality." 

Justice  Brandeis 

Di  Santo  v.  Penn 

273  U.S.  34,  43;  71  L.  ed.  524,  529. 
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THE  CHANGING  FACTS  AND  THE  CHANGING  LAWS 

Upon  the  termination  of  the  war  there  was  a  com- 
plete reversal  of  legislative  policy  to  a  peacetime 
economy  by  the  lifting  of  controls  over  wages,  sal- 
aries, materials,  manpower,  prices  which  inchided 
rents  as  we  shall  hereinafter  prove.  By  this  turn  about 
in  congressional  policy  it  was  hoped  "that  adequate 
prices  .  .  .  (will)  stimulate  the  production  of  the 
things  desired."  Among  the  things  needed  particu- 
larly were  dwellings. 

Leg.  Hist.  U.S.  Code  Cong.  Service  1946,  P.  1297 
Woods  V.  Poliuo,  86  F.  Supp.  650,  654. 

When  Congress  terminated  the  E.P.C.A.  of  1942 
it  didn't  cut  the  cloth  by  leaving  behind  a  small  piece 
to  retain  control  of  rentals.  It  shelved  the  entire  bolt. 
The  Housing  and  Rent  Act  of  1947  was  a  cloth  of  an 
entirely  different  pattern  which  differences  were 
brought  out  on  pages  6  and  7  of  our  opening  Brief 
and  which  will  be  stated  in  abbreviated  form  in  the 
Appendix. 

Obviously  such  a  drastic  change  in  the  law  —  the 
standard  of  legal  conduct — is  bound  to  bring  into  ques- 
tion the  applicability  of  cases  and  administrative  reg- 
ulations based  on  a  prior  legal  standard.  A  change  by 
the  higher  power  is  bound  to  affect  the  lower,  other- 
wise the  tail  will  be  wagging  the  dog. 

Let  us  emphasize  that  Congress  followed  through 


with  price  and  rent  decontrols  even  in  the  Hoiisinsj 
and  Rent  Act  for  many  accommodations  were  ex- 
cluded and  of  those  controlled  a  new  legislative  policy 
was  established  in  Sec.  1891  50  App.  U.S.C.A.  (Sec. 
201  of  the  act)  whereby  landlords  are  permitted  to 
obtain  a  reasonable  rental  and  only  prohibiting  heavy 
increases  and  as  to  these  restrictions  further  limita- 
tions were  imposed  as  to  time  and  area. 

"A  change  in  language  is  indicative  of  an  in- 
tention to  change  the  law  and  the  court  may  give 
little  or  no  weight  to  an  administrative  con- 
struction of  a  prior  statute  in  determining  the 
meaning  of  a  subsequent  and  materially  changed 
statute, ' ' 

42  Am.  Jur.  410,  411,  Spring  City  etc.  v.  Com- 
of  Int.  Rev.,  292  US  182;  78  L  ed.  1200. 

The  changed  objective  in  the  Housing  and  Rent  Act 
is  to  encourage  the  investment  of  money  in  the  hous- 
ing field  because  there  exists  an  acute  housing  short- 
age. The  Expediter  admits  on  pages  7  and  8  of  his 
Brief  that  it  was  the  intention  of  Congress  by  the 
passage  of  this  Act  to  "create  more  housing"  but 
there  he  stops,  for  he  cites  cases  decided  under  the 
E.P.C.A.  such  as  Elma  Rcaltij  Co.  v.  Woods,  169  F.  2d 
172  (C  1),  on  the  dogged  assumption  that  the  two  acts 
are  the  same  in  purpose,  intention  and  language. 

Even  simple  words  are  given  stretched  meanings 
under  the  guise  of  administrative  regulations  by  the 
Expediter  to  maintain  War  Emergonc.y  Price  Controls. 


Here  is  an  illustration  taken  from  page  55  of  his  Brief. 

"For  the  purposes  of  this  paragraph  (8)  the 
word  'conversion'  means  (1)  a  change  in  a  struc- 
ture from  non-housing  use  or  (2)  a  structural 
change  in  a  residential  unit.   ..." 

According  to  the  Expediter,  if  a  clothing  manufac- 
turer converted  his  business  to  making  buttons  he 
wouldn't  be  making  buttons  unless  there  was  a  change 
in  the  structure  or  a  structural  change. 

"Administrative  construction  will  not  be  per- 
mitted to  override  the  plain  language  of  the  law 
.  .  .  accordingly,  where  a  statute  is  not  am- 
biguous and  its  construction  is  not  doubtful,  the 
rule  that  Courts  will  give  way  to  an  administra- 
tive construction  in  determining  the  true  mean- 
ing of  a  statute  is  not  applicable  even  though 
the  statute  has  been  reenacted  in  the  light  of 
such  construction.  "—42  Am.  Jur.  403,  404,  cit- 
ing cases. 

"There  are  several  general  limitations  upon 
the  doctrine  that  the  administrative  construc- 
tion will  be  given  weight.  .  .  .  Chiefly,  they 
are  that  the  statute  must  be  one  suliject  to  con- 
struction, that  it  is  ambiguous,  that  judicial  con- 
struction is  wanting,  and  that  the  administrative 
construction  must  be  reasonable,  must  not  en- 
large or  restrict  the  scope  of  the  statute  and 
must  have  been  made  in  the  discharge  of  official 
duties."— 42  Am.  Jur.  400,  401,  citing  cases. 

More  of  such  stretched — if  not  transplanted — mean- 
ings will  be  quoted  later. 


ENCOURAGEMENT  TO  INCREASE  HOUSING 

What  Congressional  purpose  or  objective  would  have 
been  served  by  Feeley's  allowing  his  accommodations 
to  be  condemned  by  the  Health  and  Fire  Departments 
of  the  City  of  Seattle  as  unfit  for  human  habitation? 
It  is  admitted  that  he  was  not  responsible  for  this  con- 
dition. Sure,  the  premises  would  have  been  under 
control  but  what  would  the  Expediter  have  controlled 
without  tenants?  Pointedly,  it  would  have  decreased 
housing  accommodations  in  Seattle.  Was  that  the  ob- 
jective Congress  had  in  mind'? 

The  suggestion  of  ApiDcllee  on  page  17  of  his  Brief 
that  all  a  landlord  would  have  to  do  to  decontrol  his 
premises  is  to  negligently  permit  it  to  be  condemned 
by  the  City  authorities.  The  answer  to  this  argument 
is  that  Appellee  must  have  had  in  mind  an  insane,  in- 
competent or  foolish  person  because  none  other  would 
so  depreciate  his  property  as  to  render  it  practically 
valueless.  Worse  still,  such  a  financial  suicidal  pro- 
cedure would  involve  the  financial  risk  of  converting 
it  by  paying  tremendously  increased  prices  to  reha- 
bilitate and  renovate  it.  The  Court  will  take  judicial 
notice  that  the  cost  of  building  materials,  labor  and 
house  furnishings  have  tremendously  increased  since 
the  war.  In  addition  the  foolish  landlord  would  have 
to  overcome  the  bad  reputation  given  to  the  property 
as  a  former  condemned  building.  In  support  of  Ap- 
pelle's  contention  that  Feeley  added  nothing  to  in- 
crease the  housing  accommodations  of  Seattle  he  cited 
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the  Elma  Realty  Co.  case  aupra,  where  the  premises 
were  partially  destroyed  by  fire.  This  suit  was  brought 
under  the  E.P.C.A.  and  that  Act  was  strictly  construed 
and  therefore  has  no  application  here.  To  the  inferred 
argument  that  a  landlord  would  "fire"  his  premises 
to  decontrol  it  the  answer  is,  that  landlords  as  a  class 
are  not  going  to  become  wholesale  arsonists. 

Feeley,  in  line  with  Congressional  policy,  took  an 
unhealthy  and  misafe  building  expending  thousands 
of  dollars  for  labor,  material,  furniture,  furnishings 
and  equipment  and  I'ehabilitated  and  renovated  it 
for  occuj)ancy.  It  was  a  non-housing  building.  Had  it 
remained  vacant — which  it  was  for  two  months  —  it 
would  have  been  zero  housing.  He  added  17  units  and 
according  to  a  law  of  mathematics  over  which  the 
Expediter  has  no  control,  17  added  to  zero  makes  17. 
We  therefore  contend  that  Feeley 's  actions  come  within 
the  purview  of  Sec.  1892  50  App.  U.S.C.A.  (Sec.  202 
of  the  Act)  which  eliminates  from  control  the  follow- 
ing accommodations 

"(3)  Any  housing  accommodation  .  .  .  which 
are  housing  accommodations  created  by  a 
change  fi'om  a  non-housing  to  a  housing  use 
on  or  after  February  1,  1947  or  which  are  addi- 
tional housing  accommodations  created  by  con- 
version on  or  after  February  1,  1947." 

FEELEY'S   ACCOMMODATIONS   WERE   THOSE 
OF  A  HOTEL 

Feeley 's  services  were  those  furnished  only  in  hotels. 


On  pages  9  and  10  of  our  Brief  we  cite  cases  where  a 
variety  of  lesser  services  were  offered  in  establish- 
ments approved  as  hotels.  With  all  due  respect  to 
the  deceased  Trial  Judge,  "he  hadn't  been  around 
hotels"  as  was  the  writer  who  slept  in  many  a  "Hotel 
de  Bum" — this  was  years  ago — many  of  which  still 
exist  today  in  the  poorer  sections  of  large  and  small 
cities  where  the  only  "accommodation"  is  a  bed;  a 
bathroom  dowai  the  hall  and  where  telephone  service, 
bell  boy  service  and  the  like  are  unknown.  It  is  ad- 
mitted that  Feeley  furnished  more  hotel  services  to 
his  occupants  than  did  most  hotels  (R  12,  39).  More 
frequently  than  not  hotels  rent  by  the  day  and  week. 
This  was  true  in  Feeley 's  case  for  in  the  Findings  (R. 
21)  the  Trial  Judge  found  "The  tenants  were  per- 
mitted to  remain  in  possession  for  short  and  odd 
terms. ' ' 

GEOGRAPHICAL  FACTS 
The  "Transplanting"  of  "June  30,  1947" 

Contention  is  made  on  page  20  of  Appellee's  Brief 
that  since  Feeley  did  not  operate  his  apartment-hotel 
imtil  after  June  30,  1947  his  accommodations  do  not 
come  within  the  provisions  of  decontrol  in  Section  202 
of  the  Act. 

First  let  us  state  that  Seattle  in  1940  had  less  than 
400,000  pojDulation  according  to  the  United  States 
Census  and  it  has  considerably  less  than  21^  million 
in  1950. 


The  Act  divides  the  decontrolled  hotels  according 
to  population.  Sub-paragraph  (A)  of  Sub-section  (c) 
of  Sec.  202  of  the  Act  (Sec.  1892  50  APP.  U.S.C.A.) 
sets  forth  the  services  required  for  hotels  for  cities  of 
less  than  21/^  million  according  to  the  1940  Census. 

Nowhere  in  Sub-paragraph  (A)  pertaining  to  cities 
the  size  of  Seattle  is  there  any  mention  of  June  30, 
1947. 

However,  there  is  mention  of  that  date  in  Sub- 
paragraph (B)  pertaining  to  cities  such  as  Chicago 
and  New  York,  the  only  two  having  populations  of 
more  than  2^  million.  It  is  pointedly  so  directed. 

On  the  last  two  lines  of  (B)  appears  the  follow- 
ing:   .    .    . 

".   .   .  for  the  purpose  of  this  Sub-paragraph 
(B)- 
(1.)    (Describes  a  certain  term.) 
(2.)   The  term   'hotel  means   any   establish- 
ment which  on  June  30,  1947    was    commonly 
known  as  a  hotel  .   .   ." 

Upon  what  legal  theory  does  the  Expediter  claim 
the  power  to  transplant  a  word,  phrase,  or  date  from 
one  statute  or  a  part  of  a  statute  to  another  which 
the  Congress  has  seen  fit  to  exclude "?  Do  not  geograph- 
ical facts  in  statutes  or  cases  mean  anything  to  him? 

He  cites  Woods  v.  Oak  Park  etc.,  179  F.  2d  611  (7  C) 
which  involves  a  Chicago  Hotel  and  which  according 
to  the  1940  census  had  more  than  21/2  million  popula- 
tion. 


Koepke  v.  Fontrcchio,  177  F.  2d  125,  128  (9  C) 

'*A  statute  may  not  under  the  guise  of  in- 
terpretation be  modified,  revised,  amended,  de- 
stroyed, remodelled  or  rewritten  or  given  a  con- 
struction of  winch  its  words  are  not  susceptible 
or  which  is  repugnant  to  its  terms. ' ' 

50  Am.  Jur.  213,  214. 

THE  INEQUITABLE  RENTALS 

Suit  was  brought  by  the  Exj)editer  against  Feeley 
on  February  21,  1949  (R.  6).  At  that  time  Feeley  was 
operating  accommodations  as  a  hotel  and  was  charg- 
ing hotel  rates.  May  18,  1949  a  new  rental  rate  was 
established  by  the  local  Expediter  (R.  11).  The  case 
was  then  in  court.  Aside  from  asking  permission  from 
the  Court  to  appeal  what  reason  could  Appellant  give 
as  a  basis  for  such  an  appeal  to  the  Appellee?  If  the 
ApjDellant  had  apealed  no  doubt  the  Apellee  would 
have  denied  the  ajDpeal  on  the  gi'ound  that  Feeley 
had  not  had  sufficient  time  to  determine  that  the  rates 
so  established  wei'e  too  low. 

This  is  not  a  case  where  a  rental  rate  is  established 
for  a  long  time  and  a  landlord  has  had  an  opportunity 
for  determining  from  the  actual  cash  receipts  and 
expenses  paid  that  the  established  rates  are  too  low. 

The  facts  in  this  case  are  altogether  different  than 
any  of  the  cases  cited  by  counsel.  It  was  not  mitil 
after  Appellant  discovered  the  damage  done  by  the 
earthquake  in  Seattle  which  was  not  latent,  and  the 
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loss  of  commercial  revenue  (R.  28)  and  which  hail 
been  figured  in  the  income,  that  Feeley  realized  that 
the  rentals  were  too  low  to  operate  excepting  at  a 
big  loss.  There  is  no  procedural  remedy  for  this  kind 
of  a  case.  The  pertinent  facts  for  an  equitable  increase 
didn't  take  place  until  after  the  trial.  The  Trial  Court 
should  have  allowed  us  to  petition  for  new  rates  in  the 
light  of  the  increased  expenses  to  cover  the  losses. 
Equity  doesn't  suffer  a  wrong  to  go  without  a  remedy. 

We  respectfully  submit  that  Feeley 's  apartment- 
hotel  was  not  subject  to  control  because  it  was:  addi- 
tional housing ;  converted  from  an  empty  building ;  and 
a  hotel.  That  if,  the  accommodations  were  subject  to 
control,  that  the  case  be  reversed  so  that  Feeley  be 
permitted  to  petition  for  an  increase  of  retroactive 
rentals  to  cover  the  additional  exjDenses  incurred  and 
thereby  lessen  the  amount  of  the  judgment. 

Respectfully  submitted, 

Mark  M.  Litchman, 
Attorney  for  Appellant. 

414  American  Building 

Seattle  4,  Washington. 


APPENDIX 

Housing  and  Rent  Act  of  1947  and  amendments. 

Sections  in  50  App.  U.S.C.A.  will  be  cited  because 
they  contain  the  Tongressional  trends  from  1947  on. 
Sections  of  the  Act  will  appear  in  parentheses. 

Sees.  1881  to  1884  provide  housing  assistance  for 
veterans. 

Sec.  1891  (201)  recites  the  declaration  of  policy  for 
the  Act;  reaffirms  the  policy  expressed  in  the  Price 
Control  Extension  Act  of  1946  (which  provided  for  the 
decontrol  of  prices  and  rents)  excepting  that  during 
the  period  of  transition  certain  rental  restrictions  will 
have  to  be  imposed  but  with  a  view  that  hardships  to 
landlords  shall  be  eliminated. 

Sec.  1892  (202)  defines  the  various  terms  including 
controlled  and  decontrolled  accommodations,  hotels, 
motels,  etc.  This  is  the  principal  section  that  both  par- 
ties are  claiming  their  rights  flow  from. 

Sec.  189P)  (203)  provides  for  the  termination  of 
rent  control  under  the  Emergency  Price  Control  Act. 

Sec.  1894  (204)  provides  the  manner  in  which  the 
Act  shall  be  administei'ed ;  requiring  the  Expediter  to 
allow  the  landlord  "a  fair  net  operating  income"; 
established  local  advisory  boards  to  recommend  decon- 
trols in  areas  and  adjustmcmts  of  rents,  etc. 

Sec.  1895  (205)   provides  for  the  i-ccovery  of  dam- 
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ages  by  the  tenants.  After  the  suit  was  brought  against 
Feeley  this  section  was  amended  to  permit  the  United 
States  to  bring  the  action. 

Sec.  1896  (206)  provides  the  manner  in  which  the 
Act  may  be  enforced. 

The  remaining  sections  of  the  Act  are  of  no  conse- 
quence here  excepting  some  of  the  sections  recite  new 
terminations  and  reenactments  of  the  Act. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.   12549 

Mike  J.  Feeley^  appellant 

V. 

TiGHE  E.  Woods,  Housing  Expediter,  office  of 
THE  Housing  Expediter,  appellee 


Appeal  from  the  United  States  District  Court, 

Western  District  of  Washington, 

Northern  Division 


PETITION  FOR  REHEARING  OF  JUDGMENT 

Filed  June  15,  1951 

The  Appellant  respectfully  petitions  the  Court  for 
a  rehearing  on  the  ground  that  the  Court  erred  in 
applying  the  wrong  theory  of  law. 

In  contrasting  the  Emergency  Price  Control  Act 
of  1942  and  the  Housing  and  Rent  Acts  AiDpellant 
attempted  to  bring  out  sharply  the  "essential  dissim- 
ilar" legislative  standards  for  legal  conduct  for  land- 
lords and  tenants. 

50  Am  Jur  313,  See.  320,  Note  20. 


The  U.  S.  Supreme  Court  did  likewise  and  in  much 
stronger  lang'uag-e  pointed  ont  the  differences  between 
the  two  statutes,  on  page  602  (92  L  ed) 

"The  powers  thus  delegated  are  far  less  exten- 
sive than  those  sustained  in  Bowles  v.  Willing- 
ham  (321  U.S.  512,  68  L  ed.  901,  64  S.  Court 
641).  Nor  is  there  here  a  grant  of  unbridled  ad- 
ministrative discretion."  (Italics  ours) 

Woods  V.  Miller,  92  L  ed.  596,  333  U.S.  138, 
68  S.  Ct.  421. 

Moreover,  in  tlie  liglit  of  the  rapidly  changing  global 
and  internal  situations  —  "including  the  social,  eco- 
nomic and  governmental  conditions  of  the  state  or 
countiy"  (50  Am.  Jnr.  277.  Sec.  295)  Appellant  at- 
tempted to  fni-nish  this  court  a  yard  stick,  a  i3ractical 
lawyer's,  if  not  a  judicial,  formula  for  measuring  the 
"outs  and  ins"  of  changing  legislation  in  the  hope 
that  decisions  as  well  as  attitudes  based  on  an  "out" 
statute  will  not  control  the  one  which  is  displaced. 
This  legal  "Time-( Conditions"  formula  was  set  forth 
on  page  5  of  the  opening  brief  and  is  known  as  "legal 
relativity."  This  "nut  shell"  application  of  the  theory 
was  expanded  by  Appellant's  counsel  in    the    second 


3 

section  of  an  article  published  nearly  20  years  ago  in 
the  June  1932  issue  of  the  Temple  Law  Quarterly, 
Vol.  VI,  No.  4,  515  pp  531-536  entitled  "The  Applica- 
tion of  the  Theory  of  Relativity  to  Law. ' ' 

The  decision  of  the  Court  not  only  ignores  the  pass- 
ing of  time,  the  changed  economic  conditions,  the 
many  dissimilarities  and  the  differing  objectives  of  the 
two  statutes  but  also  the  distinctions  made  by  the  U.  S. 
Supreme  Court  of  the  two  *'out  and  in"  statutes  in 
the  Woods  v.  Miller  case,  supra. 

In  conclusion,  if  the  Court  is  not  interested  in  a 
theory  let  us  reiterate  this  mathematical  fact:  that 
if  the  City  of  Seattle  had  condemned  the  building  as 
being  unsafe  and  unhealthy  there  would  have  been 
17  less  tenants,  the  very  opposite  of  which  is  the 
objective  of  the  Housing  and  Rent  Acts.  By  way  of 
a  further  contrast,  judicial  notice  should  be  taken 
that  Los  Angeles  and  Portland  in  the  9th  Circuit  are 
free  from  rent  control  which  would  not  have  been 
allowed  under  the  Bowles  v.  Willingham  decision, 
supra.  Moreover,  the  action  should  have  been  stayed 
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to  permit  roviow  of  iniaiiticipated  "earthquake"  clam- 
age. 

Woods  V.  Gates,  88  F.  Siipp.  867. 
Respectfully  submitted, 

Maek  M.  Litchman^ 
Attorney  for-  Appellant. 

414  American  Building, 
Seattle  4,  Washington. 


I  hereby  certify  that  tlie  al30ve  Petition  in  my  judg- 
ment is  well  founded  in  law  and  is  not  interposed  for 
delay. 

Maek  M.  Litchman, 
Attorney  for  Appellant. 
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dler,  May  Chandler  Goodan,  Constance  Chandler 
(Constance  Chandler  Crowe),  Ruth  C.  Williamson, 
Norman  Chandler,  Harrison  G.  O.  Chandler,  Helen 
C.  Garland,  and  Philip  Chandler  are  designated 
' '  present  trustees. ' ' 

(c)  The  petitioner,  as  a  beneficiary,  during  the 
year  1938  received  as  her  full  and  complete  share  of 
the  distributive  net  income  of  said  Trust  Xo.  2  the 
sum  of  $8,597.49,  which  she  reported  in  her  income 
tax  return.  Notwithstanding  this  fact  respondent 
erroneously  and  illegally  determined  that  petition- 
er's distributive  share  of  the  net  income  of  said 
trust  for  the  year  1938  was  the  sum  of  $11,446.46, 
thereby  erroneously  and  illegally  overstating  peti- 
tioner's net  taxable  income  by  the  sum  of  $2,848.97. 
No  part  of  this  last  mentioned  sum  was  either  ac- 
tually or  constructively  received  by  petitioner  and 
no  part  thereof  constituted  taxable  income. 

(d)  The  petitioner,  as  a  beneficiary,  during  the 
year  1939  received  as  her  full  and  complete  share  of 
the  distributive  net  income  of  said  Trust  No.  2  the 
sum  of  $8,389.89,  which  she  reported  in  her  income 
tax  return.  Notwithstanding  this  fact  respondent 
erroneously  and  illegally  determined  that  petition- 
er's distributive  share  of  the  net  income  of  said  trust 
for  the  year  1939  was  the  sum  of  $12,418.07,  thereby 
erroneously  and  illegally  overstating  petitioner's  net 
taxable  income  by  the  sum  of  $4,028.18.  No  part  of 
this  last  mentioned  sum  was  either  actually  or  con- 
structively received  by  petitioner  and  no  part  there- 
of constituted  taxable  income. 
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(e)  The  petitioner,  as  a  beneficiary,  during  the 
year  1940  received  as  her  full  and  complete  share  of 
the  distributive  net  income  of  said  Trust  No.  2  the 
sum  of  $9,385.93,  which  she  reported  in  her  income 
tax  return.  Notwithstanding  this  fact  respondent 
erroneously  and  illegally  determined  that  petition- 
er's distributive  share  of  the  net  income  of  said 
trust  for  the  year  1940  was  the  sum  of  $13,413.67, 
thereby  erroneously  and  illegally  overstating  peti- 
tioner's net  taxable  income  by  the  smn  of  $4,027.74. 
No  part  of  this  last  mentioned  sum  was  either  ac- 
tually or  constructively  received  by  petitioner  and 
no  part  thereof  constituted  taxable  income. 

(f)  The  petitioner,  as  a  beneficiary,  during  the 
year  1941  received  as  her  full  and  complete  share 
of  the  distributive  net  income  of  said  Trust  No.  2 
the  sum  of  $10,527.69,  which  she  reported  in  her  in- 
come tax  return.  Notwithstanding  this  fact  respon- 
dent erroneously  and  illegally  determined  that  pe- 
titioner's distributive  share  of  the  net  income  of  said 
trust  for  the  year  1941  was  the  sum  of  $12,563,85, 
thereby  erroneously  and  illegally  overstating  peti- 
tioner's net  taxable  income  by  the  sum  of  $2,036.16. 
No  part  of  this  last  mentioned  sum  was  either  actu- 
ally or  constructively  received  by  petitioner  and  no 
part  thereof  constituted  taxable  income. 

(g)  Respondent,  under  date  of  June  30,  1943, 
issued  a  notice  of  deficiency  determining  that  said 
Trust  No.  2  was  an  association  taxable  as  a  corpora- 
tion.   Under  date  of  June  30,  1943,  respondent  is- 
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sued  a  notice  of  deficiency  determining  that  Trust 
No.  1,  wherein  Harry  Chandler,  Xorman  Chandler, 
and  Marian  Otis  Chandler  are  designated  "present 
trustees"  and  petitioner  and  others  are  designated 
"beneficiaries,"  Avas  an  association  taxable  as  a  cor- 
jDoration.  Petitioner  is  informed  and  believes  and 
therefore  alleges  that  the  trustees  of  each  of  the 
aforementioned  trusts  have  filed  or  will  file  a  peti- 
tion to  The  United  States  Tax  Court  for  a  rede- 
termination of  the  deficiencies  set  forth  in  said 
notices,  and  that  the  actions  of  the  respondent  in 
determining  said  trusts  to  be  associations  taxable 
as  corporations  and  in  determining  the  deficiencies 
herein  involved  are  inconsistent,  erroneous,  and  il- 
legal. 

Wherefore,  petitioner  prays  that  The  Tax  Court 
of  the  United  States  hear  this  petition  and  rede- 
termine the  aforesaid  deficiencies  in  accordance  with 
the  rights  of  the  petitioner  in  the  premises  and  grant 
any  and  all  refunds  that  may  be  due  as  a  result  of 
such  redetermination. 

Dated  September  24,  1943. 

/s/  WILLIAM  GALBALLY,  JR., 

Counsel  for  Petitioner. 
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State  of  California 
Count}"  of  Los  Angeles — ss. 

May  Chandler  Goodan,  being  duly  sworn,  says 
that  she  is  the  petitioner  above  named;  that  she  has 
read  the  foregoing  petition  or  had  the  same  read  to 
her,  and  is  familiar  with  the  statements  contained 
therein,  and  that  the  statements  contained  therein 
are  true,  except  those  stated  to  be  upon  information 
and  belief  and  that  those  she  believes  to  be  true. 

/s/  MAY  CHANDLER  aOODAN. 
Subscribed  and  sworn  to  before  me  this  24th  day 
of  September,  1943. 

[Seal]        /s/  FLORENCE  E.  SCALLEN, 
Notary  Public. 

My  conmiission  expires  Feb.  27,  1946. 
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EXHIBIT  "A" 

Treasury  Department  Internal  Revenue  Service 
417  South  Hill  Street 
Los  Angeles  13,  California 

June  30,  1943 
Los  Angeles  Div, 
LA:IT:90D:PB 

Mrs.  May  Chandler  Goodan, 
2440  North  Vermont  Avenue, 
Los  Angeles,  California. 

Madam : 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  years  ended  De- 
cember 31,  1938  to  1941,  inclusive,  discloses  a  de- 
ficiency of  $26,802.62  as  shown  in  the  statement 
attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
file  a  petition  with  The  Tax  Court  of  the  United 
States,  at  its  jDrincipal  address,  Washington,  D.  C, 
for  a  redetermination  of  the  deficiency  or  defi- 
ciencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
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it  to  the  Internal  Revenue  Agent  in  Charge,  Los 
Angeles,  California,  for  the  attention  of  LA:Conf. 
The  signing  and  filing  of  this  form  will  expedite  the 
closing  of  your  return (s)  by  permitting  an  early 
assessment  of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  filing  the 
form,  or  on  the  date  assessment  is  made,  whichever 
is  earlier. 

Respectfully, 

GUY  T.  HELVERING, 

Commissioner, 

By  /s/  GEORGE  D.  MARTIN, 

Internal    Revenue    Agent    in 
Charge. 
PS:dd 
Enclosures : 

Statement 

Form  of  waiver. 
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Statement 
LA:IT:90D:PB 

Mrs.  May  Chandler  Goodan, 
2440  North  Vermont  Avenue, 
Los  Angeles,  California. 

Tax  Liability  for  the  Taxable  Years  Ended 

December  31,  1938,  to  1941,  Inclusive 

Income  Tax 

Year  Liability  Assessed  Deficiency 

1938 $  5,746.44  $  4,797.77  $     948.67 

1939 29,513.20  6,903.65  22,609.55 

1940 20,173.82  18,276.19  1,897.63 

1941 34,055.78  32,709.01  1,346.77 


Total $89,489.24  $62,686.62  $26,802.62 

This  determination  of  your  income  tax  liability  has  been  made  upon 
the  basis  of  information  on  file  in  this  office. 

If  you  do  not  acquiesce  in  all  of  the  adjustments  making  up  the 
deficiency  indicated,  but  desire  to  stop  the  accumulation  of  interest  on 
that  part  of  the  deficiency  resulting  from  adjustments  to  which  you 
agree,  please  fill  out  the  enclosed  form  of  waiver,  inserting  therein  the 
amount  of  the  deficiency  you  desire  to  have  assessed  at  once.  The  execu- 
tion of  the  form  for  the  agreed  portion  of  the  deficiency  will  not  deprive 
you  of  your  right  to  petition  The  Tax  Court  of  the  United  States  for  a 
redetermination  of  the  deficiency. 

A  copy  of  this  letter  and  statement  has  been  mailed  to  your  repre- 
sentative, Mr.  William  Galbally,  510  South  Spring  Street,  Los  Angeles, 
California,  in  accordance  with  the  authority  contained  in  the  power  of 
attorney  executed  by  yow. 

Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1938 

Net  income  as  disclosed  by  return $36,057.36 

Additional  income  and  unallowable  deductions : 

(a)  Automobile  expenses  disallowed $    500.00 

(b)  Dividends  received  5.00 

(e)  Interest  received 208.28 

(d)  Trust  income  2,524.76 

(e)  Depreciation  disallowed 400.00 

(f)  Interest  disallowed  250.35 

(g)  Taxes  disallowed 61.44      3,949.83 

Total   : $40,007.19 
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Additional  deduction : 

(h)  Ranch  loss  allowed 149.20 

Net  income  adjusted $39,857.99 

Explanation  of  Adjustments 

(a)  The  deduction  of  $500.00  claimed  in  your  return  against  salary 
income  for  automobile  expenses  is  not  allowable  under  the  provisions  of 
section  23  (a)  of  the  Revenue  Act  of  1938. 

(b)  The  amount  reported  in  your  return  as  dividends  received  from 
Citizens  National  Trust  and  Savings  Bank  is  understated  $5.00. 

(c)  You  failed  to  report  $208.28  interest  on  savings  account  at  Ver- 
mont and  Hollywood  Branch  of  Security-First  National  Bank. 

(d)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 

No.  2 ' '  taxable  to  you  has  been  adjusted  as  follows : 

Amount  re-    Amount  deter-      Addition 

ported  in      mined  taxable       to  income 

your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $17,951.66        $17,627.45         $(324.21) 

"Chandler  Trust  No.  2" 8,597.49  11,446.46         2,848.97 

Total  $26,549.15         $29,073.91        $2,524.76 

(e)  The  deduction  of  $1,125.00  claimed  in  your  return  for  deprecia- 
tion on  warehouse  is  $400.00  in  excess  of  the  amount  allowable  under 
the  provisions  of  section  23(1)  of  the  Revenue  Act  of  1938. 

(f )  The  deduction  claimed  for  interest  is  overstated  $250.35. 

(g)  The  deduction  claimed  for  taxes  is  overstated  $61.44. 

(h)  A  deduction  is  allowed  for  your  community  half  of  $298.40 
ranch  loss,  not  claimed  in  your  return. 

Computation  of  Tax 

Taxable  Year  Ended  December  31, 1938 

Net  Income  Adjusted $39,857.99 

Less :  Personal  exemption $2,500.00 

Credit  for  dependents 800.00      3,300.00 

Balance  (surtax  net  income)  $36,557.99 

Less :  Earned  income  credit 1,264.00 

Net  income  subject  to  normal  tax $35,293.99 
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Normal  tax  at  4%  on  $35,293.99 $1,411.76 

Surtax  on  $36,557.99 4,337.18 

Total  income  tax $  5,748.94 

Less:  Income  tax  paid  at  source 2.50 

Correct  income  tax  liability $  5,746.44 

Income  tax  assessed : 

Original,  account  No.  204921 4,797.77 

Deficiency  of  income  tax $     948.67 

Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1939 

Net  income  as  disclosed  by  return $44,140.69 

Additional  income  and  unallowable  deductions : 

(a)  Compensation  for  services  $  2,547.19 

(b)  Interest  received 45,863.20 

(c)  Trust  income  3,686.74 

(d)  Depreciation  disallowed 25.37 

(e)  Interest  disallowed  240.57 

(f)  Taxes  disallowed  147.23     52,510.30 

Total   $96,650.99 

Additional  deduction: 

(g)  Eanch  loss 860.82 

Net  income  adjusted $95,790.17 

Explanation  of  Adjustments 

(a)  You  failed  to  report  your  community  half  of  $5,094.38  fees  re- 
ceived by  your  husband  as  Administrator  of  Estate  of  Frances  Chan- 
dler Kirkpatrick,  Deceased. 

(b)  This  represents  $45,667.76  interest  constructively  received  on 
"Vermejo  Club"  note  and  $195.44  interest  received  on  savings  account, 
not  reported  in  your  return. 

(c)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 

No.  2 ' '  taxable  to  you  has  been  adjusted  as  follows : 

Amount  re-    Amount  deter-      Addition 

ported  in     mined  taxable      to  income 

your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $21,560.46        $21,219.02        $(341.44) 

"Chandler  Trust  No.  2" 8,389.89  12,418.07         4,028.18 

Total $29,950.35        $33,637.09       $3,686.74 


vs.  May  Chandler  Goodan,  et  al.  13 

(d)  The  deduction  of  $750.37  claimed  in  your  return  for  deprecia- 
tion on  warehouse  is  $25.37  in  excess  of  the  amount  allowable  under  the 
provisions  of  section  23(1)  of  the  Internal  Revenue  Code. 

(e)  The  deduction  claimed  for  interest  is  overstated  $240.57. 

(f )  The  deduction  claimed  for  taxes  is  overstated  $147.23. 

(g)  A  deduction  is  allowed  for  your  community  half  of  $1,721.63 
ranch  loss,  not  claimed  in  your  return. 

Computation  of  Tax 

Taxable  Year  Ended  December  31,  1939 

Net  Income  Adjusted $95,790.17 

Less:  Personal  exemption  $  2,500.00 

Credit  for  dependents 800.00       3,300.00 

Balance  (surtax  net  income)  $92,490.17 

Less:  Earned  income  credit 1,400.00 

Net  income  subject  to  normal  tax $91,090.17 

Normal  tax  at  4%  on  $91,090.17 $  3,643.61 

Surtax  on  $92,490.17 25,869.59 

Total  income  tax  $29,513.20 

Correct  income  tax  liability $29,513.20 

Income  tax  assessed : 

Original,  account  No.  202525 6,903.65 

Deficiency  of  income  tax $22,609.55 

Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1940 

Net  income  as  disclosed  by  return $58,812.10 

Additional  income  and  unallowable  deductions : 

(a)  Trust  income  $3,690.42 

(b)  Depreciation  disallowed 314.49 

(c)  Mathematical  error 50.00 

(d)  Contributions  disallowed 260.00 

(e)  Interest  disallowed  438.83 

(f)  Taxes  disallowed  671.63       5,425.37 

Total $64,237.47 

Reductions  in  income : 

(g)  Interest  received  $   403.72 

(h)  Ranch  loss  1,417.42       1,821.14 

Net  income  adjusted $62,416.33 
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Explanation  of  Adjustments 

(a)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 
No.  2"  taxable  to  you  has  been  adjusted  as  follows : 

Amount  re-    Amount  deter-      Addition 
ported  in      mined  taxable       to  income 
your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $23,314.74        $22,977.42        $(337.32) 

"Chandler  Trust  No.  2" 9,385.93  13,413.67         4,027.74 

Total $32,700.67        $36,391.09        $3,690.42 

(b)  The  deduction  of  $750.38  claimed  in  your  return  for  deprecia- 
tion on  warehouse  is  $25.88  in  excess  of  the  amount  allowable  under  the 
provisions  of  section  23(1)  of  the  Internal  Revenue  Code,  and  similarly 
the  deduction  of  $460.87  claimed  for  depreciation  on  property  used  in 
"Goodhue's"  business  is  excessive  in  the  amount  of  $288.61. 

(c)  As  a  result  of  a  mathematical  error  the  net  income  reported  in 
your  return  from  the  operation  of  "Glendale  Furniture  Co."  and 
"Goodhue's"  is  understated  $50.00. 

(d)  The  deduction  claimed  for  contributions  includes  an  amount 
of  $260.00  not  allowable  under  the  provisions  of  section  23 (o)  of  the 
Internal  Revenue  Code. 

(e)  The  deduction  claimed  for  interest  is  overstated  $438.83. 

(f )  The  deduction  claimed  for  taxes  is  overstated  $671.63. 

(g)  The  total  of  the  interest  on  savings  accounts  added  to  income 
under  adjustment  (c)  for  1938  and  (b)  for  1939  is  here  eliminated  from 
income. 

(h)  A  deduction  is  allowed  for  your  community  half  of  $2,834.83 
ranch  loss,  not  claimed  in  your  return. 

Computation  of  Tax 

Taxable  Year  Ended  December  31,  1940 

Net  Income  Adjusted $62,416.33 

Less:  Personal  exemption $  2,000.00 

Credit  for  dependents 800.00      2,800.00 

Balance  (surtax  net  income)  $59,616.33 

Less:  Earned  income  credit 1,400.00 

Net  income  subject  to  normal  tax $58,216.33 

Normal  tax  at  4%  on  $58,216.33 $  2,328.65 

Surtax  on  $59,616.33 16,011.19 
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Total  normal  tax  and  surtax $18  339  84 

Defense  tax  (10%  of  $18,339.84)  1,833.98 


Total  income  tax  $20,173.82 

Correct  income  tax  liability $20^173.82 

Income  tax  assessed : 

Original,  account  No.  202505 18,276.19 


Deficiency  of  income  tax $  1,897.63 

Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1941 

Net  income  as  disclosed  by  return $64,349.14 

Additional  income  and  unallowable  deductions : 

(a)  Depreciation  disallowed $    601.18 

(b)  Long-term  capital  loss  disallowed 688.47 

(c)  Trust  income 1,702.23 

(d)  Interest  disallowed 180.93 

(e)  Taxes  disallowed  168.57       3,341.38 


Total   $67,690.52 

Additional  deduction : 

(f )  Ranch  loss 898.72 


Net  income  adjusted $66,791.80 

Explanation  of  Adji;stments 

(a)  The  deduction  of  $750.38  claimed  in  your  return  for  deprecia- 
tion on  warehouse  is  $25.38  in  excess  of  the  amount  allowable  under 
the  provisions  of  section  23(1)  of  the  Internal  Revenue  Code,  and  simi- 
larly the  deduction  of  $1,059.23  claimed  for  depreciation  on  property 
used  in  ' '  Goodhue 's ' '  business  is  excessive  in  the  amount  of  $575.80. 

(b)  Your  commixnity  half  of  long-term  capital  loss  from  the  sale 
of  700  shares  of  Citizens  National  Trust  and  Savings  Bank  Stock  has 
been  determined  as  $7,287.95,  in  lieu  of  $7,976.42  claimed  in  your 
return. 

(c)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 

No.  2 ' '  taxable  to  you  has  been  adjusted  as  follows : 

Amount  re-   Amount  deter-      Addition 

ported  in     mined  taxable      to  income 

your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $23,311.10        $22,977.17        $(333.93) 

"Chandler  Trust  No.  2" 10,527.69  12,563.85         2,036.16 


Total $33,838.79        $35,541.02       $1,702.23 
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(d)  The  deduction  claimed  for  interest  is  overstated  $180.93. 

(e)  The  deduction  claimed  for  taxes  is  overstated  $168.57. 

(f )  A  deduction  of  $1,040.67  is  allowed  for  your  community  half  of 
ranch  loss,  in  lieu  of  $141.95  claimed  in  your  return. 

Computation  of  Alternative  Tax 

Taxable  Year  Ended  December  31, 1941 

Net  income  adjusted $66,791.80 

Plus:  Net  long-term  capital  loss 10,496.50 


Ordinary  net  income $77,288.30 

Less:  Personal  exemption $  1,500.00 

Credit  for  dependents 433.33       1,933.33 


Balance  (surtax  net  income)  $75,354.97 

Less :  Earned  income  credit 1,400.00 


Net  income  subject  to  normal  tax $73,954.97 

Normal  tax  at  4%  on  $73,954.97 $  2,958.20 

Surtax  on  $75,354.97 34,246.53 


Partial  tax  $37,204.73 

Minus:  30%  of  net  long-term  capital  loss 3,148.95 


Alternative  tax $34,055.78 

Computation  of  Tax 

Taxable  Year  Ended  December  31, 1941 

Net  income  adjusted $66,791.80 

Less:  Personal  exemption  $  1,500.00 

Credit  for  dependents 433.33       1,933.33 


Balance  (surtax  net  income)  $64,858.47 

Less :  Earned  income  credit 1,400.00 


Net  income  subject  to  normal  tax $63,458.47 

Normal  tax  at  4%  on  $63,458.47 $  2,538.34 

Surtax  on  $64,858.47 27,946.50 


Total   $30,484.84 

Alternative  tax  $34,055.78 

Correct  income  tax  liability $34,055.78 

Income  tax  assessed : 

Original,  account  No.  381075 32,709.01 

Deficiency  of  income  tax $  1,346.77 

Received  and  filed  Sept.  27,  1943,  T.C.U.S. 
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(Ttile  of  Tax  Court  and  Cause.) 

Docket  No.  3033. 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  J.  P.  Wenchel,  Chief  Counsel,  Bureau  of 
Internal  Revenue,  for  answer  to  the  petition  of  the 
above-named  taxpayer,  admits  and  denies  as  follows : 

1  and  2.  Admits  the  allegations  contained  in 
paragraphs  1  and  2  of  the  petition. 

3.  Admits  that  the  taxes  in  controversy  are  in- 
come taxes  for  the  calendar  years  1938  to  1941,  in- 
clusive, but  denies  that  the  total  of  the  proposed  de- 
ficiencies aggregating  $26,802.62  is  in  controversy; 
denies  the  remainder  of  the  allegations  contained  in 
paragraph  3  of  the  petition. 

4.  (a)  to  (e),  inclusive.  Denies  that  the  re- 
spondent erred  as  alleged  in  subparagraphs  (a)  to 
(e),  inclusive,  of  paragraph  4  of  the  petition. 

5.  (a)  and  (b).  Admits  the  allegations  con- 
tained in  subparagraphs  (a)  and  (b)  of  paragraphs 
5  of  the  petition. 

(c).  Admits  that  petitioner  in  her  income  tax 
return  for  1938  reported  $8,597.49  as  income  from 
Trust  No.  2,  Admits  that  respondent  determined 
that  the  amomit  reportable  by  petitioner  from  said 
source  was  $11,446.46,  and  accordingly  increased  the 
taxable  net  income  reported  by  petitioner  by  $2,- 
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848.97.  Denies  that  respondent's  determination  was 
erroneous  and  denies  the  remaining  allegations  con- 
tained in  subparagraph  (c)  of  paragraph  5  of  the 
petition. 

(d).  Admits  that  petitioner  in  her  income  tax 
return  for  1939  reported  $8,389.89  as  income  from 
Trust  No.  2.  Admits  that  respondent  determined 
that  the  amount  reportable  by  petitioner  from  said 
source  was  $12,418.07,  and  accordingly  increased  the 
taxable  net  income  reported  by  petitioner  by  $4,- 
028.18.  Denies  that  respondent's  determination  was 
erroneous  and  denies  the  remaining  allegations  con- 
tained in  subparagraph  (d)  of  paragraph  5  of  the 
petition. 

(e).  Admits  that  petitioner  in  her  income  tax 
return  for  1940  reported  $9,385.93  as  income  from 
Trust  No.  2.  Admits  that  respondent  determined 
that  the  amount  reportable  by  petitioner  from  said 
source  was  $13,413.67,  and  accordingly  increased  the 
taxable  net  income  reported  by  petitioner  by  $4,- 
027.74.  Denies  that  respondent's  determination  was 
erroneous  and  denies  the  remaining  allegations  con- 
tained in  subparagraph  (e)  of  paragraph  5  of  the 
petition. 

(f).  Admits  that  petitioner  in  her  income  tax 
return  for  1941  reported  $10,527.69  as  income  from 
Trust  No,  2.  Admits  that  respondent  determined 
that  the  amount  reportable  by  petitioner  from  said 
source  was  $12,563.85,  and  accordingly  increased  the 
taxable  net  income  reported  by  petitioner  by  $2,- 
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036.16.  Denies  that  respondent's  determination  was 
erroneous  and  denies  the  remaining  allegations  con- 
tained in  subparagraph  (f)  of  paragraph  5  of  the 
petition. 

(g).  Denies  the  allegations  contained  in  subpara- 
graph (g)  of  paragraph  5  of  the  petition. 

6.  Denies  each  and  every  allegation  contained 
in  the  petition  not  hereinbefore  specifically  admitted 
or  denied. 

Wherefore,  it  is  prayed  that  the  determination 
of  the  Commissioner  be  approved. 

/s/  J.  P.  WENCHEL, 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 

Of  Counsel: 

B.  H.  NEBLETT, 

Division  Counsel. 

HAROLD  D.  THOMAS, 

Special  Attorney, 

Bureau  of  Internal  Revenue. 

Received  and  filed  Nov.  17,  1943.  T.  C.  U.  S. 
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[Title  of  Tax  Court  and  Causes.] 

Docket  Nos.  3033,  3036,  3037,  3038,  3039,  3040,  and 
3041. 

STIPULATION  OF  FACTS 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto,  through  their  respective  coun- 
sel, as  follows: 

(1)  Chandler  Trust  No.  2  was  created  on  June 
26,  1935,  by  the  execution  of  a  Trust  Agreement,  a 
photostat  copy  of  which  is  attached  hereto,  marked 
"Exhibit  1-A"  and  made  a  part  hereof.  At  no 
time  since  its  execution  has  said  Trust  Agreement 
been  altered,  amended  or  modified. 

(2)  At  the  time  said  Trust  Agreement  was 
executed,  one  of  the  Trustors,  Marian  Otis  Chan- 
dler, conveyed  to  the  Present  Trustees  and  their 
successors  two  certificates  representing  16,536  shares 
of  stock  of  Chandis  Securities  Company;  and  each 
of  the  other  seven  Trustors  conveyed  to  the  Present 
Trustees  and  their  successors  a  certificate  repre- 
senting 50  shares  of  stock  of  The  Times-Mirror 
Company  and  two  certificates  representing  2,694 
shares  of  stock  of  Chandis  Securities  ComjDany, 

(3)  Said  certificates  of  stock  were  endorsed  by 
the  respective  Trustors  on  June  27,  1935,  and  de- 
livered to  The  Times-Mirror  Company  and  Chandis 
Securities  Company  for  cancellation,  and  a  new 
certificate  representing  350  shares  was  issued  by 
The  Times-Mirror  Company  and  a  new  certificate 
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representing  35,394  shares  was  issued  by  Chandis 
Securities  Company  in  the  names  of  and  delivered 
to  the  Trustees  on  June  27,  1935.  From  that  date 
to  the  present  time,  said  certificates  have  been  kept 
by  the  Trustees. 

(4)  The  total  property  owned  by  the  trust  dur- 
ing the  taxable  years  consisted  of  (a)  a  small 
amount  of  principal  cash  ($607.83  during  1938  and 
1939,  and  $7.83  during  1940  and  1941),  (b)  350 
shares  of  stock  of  The  Times-Mirror  Company, 
(c)  35,394  shares  of  common  stock  of  Chandis  (Se- 
curities Company),  and  (d)  shares  of  preferred 
stock  of  Chandis  (Securities  Company)  as  follows: 
December  31,  1937,  884  shares;  December  31,  1938, 
1,591  shares;  December  31,  1939,  2,304  shares;  De- 
cember 31,  1940,  3,011  shares;  and  December  31, 
1941,  3,541  shares. 

(5)  The  gross  cash  receipts  and  expenditures 
of  the  trust  for  each  of  the  taxable  years  were  as 
follows : 

Gross 
Cash  Receipts  1938  1939  1940  1941 

Dividends  on  Times- 
Mirror  Co.  stoek....$26,950.00  $32,375.00  $35,000.00    $35,000.00 

Dividends  on  Chandis 

Securities  Co.  stock  62,918.30    54,343.81    62,501.23      77,692.39 

Total  $89,868.30  $86,718.81  $97,501.23  $112,692.39 

Expenditures 

Office  Expense $     303.40  $     295.80  $     299.86  $       295.80 

California  State 

Income  Tax  6,292.03     4,420.00     4,420.00       4,617.76 

Total  $  6,595.43  $  4,715.80  $  4,719.86  $    4,913.56 

Net    $83,272.87  $82,003.01  $92,781.37  $107,778.83 


22  Commissioner  of  Internal  Revenue 

The  office  expenses  set  forth  above  represented 
compensation  paid  for  part-time  clerical  services 
in  keeping  the  trust's  books  and  records. 

(6)  During  the  taxable  years  the  trust  received, 
as  taxable  stock  dividends  on  its  Chandis  Securities 
Company  common  stock,  the  following  number  of 
shares  of  Chandis  Securities  Company  preferred 
stock:  1938—707  shares;  1939—707  shares;  1940— 
707  shares;  1941 — 530  shares;  which  shares  had  a 
fair  market  value  equal  to  their  par  value,  or  $70,- 
700.00  for  the  shares  received  during  each  of  the 
first  three  years  and  $53,000.00  for  the  shares  re- 
ceived during  the  year  1941.  Attached  hereto  as 
"Exhibit  2-B"  and  "Exhibit  3-C,"  respectively,  are 
a  photostat  copy  of  the  minutes  of  the  meeting  of 
the  Board  of  Directors  of  Chandis  Securities  Com- 
pany held  on  December  6,  1937,  and  a  copy  of  one  of 
the  letters,  dated  September  20,  1937,  referred  to 
therein. 

(6a)  Eespondent  does  not  admit  or  concede  by 
anything  contained  in  this  stipulation  that  there  was 
in  fact  a  valid  trust  and  no  statement  herein  con- 
tained shall  be  construed  to  mean  that  a  valid  trust 
existed. 

(7)  The  net  cash  income  distributable  and  dis- 
tributed mider  the  terms  of  the  Trust  Agreement 
to  the  respective  beneficiaries,  reported  by  said  bene- 
ficiaries in  their  respective  Federal  income  tax  re- 
turns and  upon  which  they  paid  individual  income 
taxes,  was  as  follows: 
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1938  1939  1940  1941 

Marian  O.  Chandler..$26,442.77  $23,273.78  $27,079.86  $  34,085.00 

May  C.  Goodan 8,118.59  8,389.89  9,385.93  10,527.69 

Kuth  C.  Williamson..  8,118.59  8,389.89  9,385.93  10,527.69 

Helen  C.  Garland 8,118.59  8,389.89  9,385.93  10,527.69 

Harrison  Chandler..  8,118.59  8,389.89  9,385.93  10,527.69 

Philip  Chandler  8,118.57  8,389.89  9,385.93  10,527.69 

Norman  Chandler ....  8,118.59  8,389.89  9,385.93  10,527.69 

Constance  C.  Crowe..  8,118.58  8,389.89  9,385.93  10,527.69 

Totals $83,272.87  $82,003.01  $92,781.37  $107,778.83 

(8)  During  each  of  the  taxable  years  the  trust 
paid  the  following  Federal  income  taxes  with  cash 
contributed  therefor  by  the  petitioners  in  accordance 
with  their  respective  interests  in  the  trust: 

1938— $27,220.00 
1939— $17,942.00 
1940— $17,942.00 
1941— $26,404.00 

Said  income  taxes  were  computed  on  the  taxable 
stock  dividends  received  by  the  trust  during  the 
preceding  year. 

(9)  The  following  table  shows  the  relationships 
and  the  ages  at  June  26,  1935,  of  the  individuals 
named  in  Article  IV  of  the  Trust  Agreement: 

Name  Eelationship  Ages  at  6/26/35 

Marian  Otis  Chandler  68 

May  C.  Goodan Daughter  42 

Constance  Chandler Daughter  39 

Kuth  C.  Williamson Daughter  37 

Harrison  G.  O.  Chandler.... Son  32 

Norman  Chandler Son  35 

Helen  C.  Garland Daughter  28 

Philip  Chandler Son  28 
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Name  Relationship  Ages  at  6/26/35 

Harry  C.  Kirkpatrick Son  of  Frances  C.  Kirkpatrick, 

deceased  daughter  of 

]\Iarian  Otis  Chandler  16 

Marian  Kirkpatrick Daughter  of  Frances  C. 

Kirkpatrick,  deceased 

daughter  of  Marian 

Otis  Chandler  12 

Ruth  C.  Goodan Daughter  of  May  C.  Goodan  18 

William  Goodan  Son  of  May  C.  Goodan  16 

Douglas  Goodan  Son  of  May  C.  Goodan  12 

Jean  Goodan  Daughter  of  May  C.  Goodan  8 

Camilla  Chandler Daugh.  of  Norman  Chandler  10 

Otis  Chandler  Son  of  Norman  Chandler  7 

Warren  B.  AVilliamson  ....Son  of  Ruth  C.  Williamson  6 

Chandler  Williamson Son  of  Ruth  C.  Williamson  5 

Susan  Williamson Daugh.  of  Ruth  C.  AVilliamson  5 

Norman  B.  Williamson  ....Son  of  Ruth  C.  Williamson  3 

GwendoljTi  Garland Daugh.  of  Helen  C.  Garland  2  mo. 

(10)  All  of  said  individuals  are  living  at  the 
present  time  except  Chandler  Williamson,  who  died 
in  June,  1943. 

(11)  At  a  meeting  held  by  the  Trustees  on  June 
26,  1935,  Marian  Otis  Chandler  was  chosen  Chair- 
man and  Constance  C,  Crowe  was  chosen  Secretary 
of  the  trust,  which  positions  they  still  occupy. 

(12)  The  principal  business  of  The  Times-Mir- 
ror Company  is  and  since  1881  has  been  the  publi- 
cation of  "The  Los  Angeles  Times,"  a  newspaper 
with  daily  morning  and  Sunday  editions.  It  has 
one  class  of  stock,  of  which  5,760  shares  were  out- 
standing during  the  taxable  years  and  for  more  than 
ten  years  prior  to  June  26,  1935.  At  all  times  since 
1884  a  majority  of  the  stock  of  The  Times-Mirror 
Company  has  been  o\\Tied,  directly  or  indirectly, 
by  the  father  of  Marian  Otis   Chandler,   General 
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Harrison  Gray  Otis,  and  liis  descendants.  Imme- 
diately prior  to  the  creation  of  the  trust  on  June 
26,  1935,  shares  of  stock  of  The  Times-Mirror  Com- 
pany were  owned  as  follows: 

Name  of  Stockholder  No.  Shares 

Marian  Otis  Chandler 1,634 

May  C.  Goodan 50 

Ruth  C.  Williamson 50 

Helen  C.  Garland 50 

Harrison  G.  0.  Chandler 50 

Philip  Chandler 50 

Constance  Chandler 50 

Norman  Chandler  100 

Estate  of  Frances  C.  Kirkpatrick 50 

Harry  Chandler 3 

Chandis  Securities  Company 1,935 

Others   1,738 

Total 5,760 

(13)  Chandis  Securities  Company,  which  was  a 
personal  holding  company  during  the  years  involved 
herein,  was  organized  in  1916.  On  June  25,  1935, 
its  outstanding  stock  consisted  of  38,288  shares  of 
common  stock.  Of  these,  Marian  Otis  Chandler 
owned  16,536  shares,  her  seven  living  children  and 
the  estate  of  her  deceased  daughter  each  owned  2,- 
694  shares,  and  Harry  Chandler  owned  200  shares. 
Preferred  stock  of  Chandis  Securities  Company  was 
first  authorized  and  issued  in  1937,  and  on  Decem- 
ber 31,  1941,  there  were  5,954  shares  of  such  pre- 
ferred stock  outstanding. 

(14)  In  the  event  it  is  finally  determined  that 
the  stock  dividends  are  not  taxable  to  the  petitioners, 
the  parties  hereby  stipulate  and  agree  that  there 
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are  deficiencies  or  overpayments  in  Petitioners'  in- 
come taxes  for  the  taxable  years  as  follows,  and  that 
the  Court  may  enter  its  decisions  accordingly  (Note: 
parentheses  represent  overpayments) : 

Taxpayers  1938  1939  1940  1941 

MavC.  Goodan $317.48  $20,482.24  ($50.91)  $240.32 

Marian  Otis  Chandler..21,301.69  42.61  184.38  626.45 

Norman  Chandler  4,592.52  918.09  1,218.56  1,840.23 

Philip  Chandler (13.79)  407.21  300.00  1,209.86 

Constance  C.  Crowe ....  1,577.88  938.28  1,286.73  700.51 

Helen  C.  Garland 133.03  59.22  582.38  16.20 

Euth  C.  Williamson ....        96.65  1,583.92  (48.66)  234.79 

It  is  further  stipulated  and  agreed,  and  the  Court 
may  find  as  part  of  its  decisions,  that  the  deficiencies 
in  amounts  above  stated  were  paid  by  the  respective 
petitioners  to  the  Collector  of  Internal  Revenue  at 
Los  Angeles,  California,  on  December  31,  1946,  with 
the  following  exceptions:  in  the  case  of  May  Chan- 
dler Goodan  part  payment  of  the  deficiencies  for 
the  years  1938  and  1939  were  made  on  June  30,  1944, 
in  the  amounts  of  $236.42  and  $20,294.44,  respec- 
tively, and  the  deficiency  for  1941  has  not  been  paid ; 
in  the  case  of  Philip  Chandler  the  deficiencies  for 
the  years  1939  to  1941  in  the  total  amount  of  $1,- 
917.07  have  been  reduced  by  the  overpayment  for  the 
year  1938  of  $13.79  and  the  net  amount  of  $1,903.28 
was  paid  on  December  31,  1946;  and  in  the  case  of 
Ruth  Chandler  Williamson  deficiencies  for  the  years 
1938,  1939  and  1941,  less  an  overpajTnent  for  the 
year  1940,  were  paid  on  December  31,  1946,  as  fol- 
lows : 
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1938  $      96.65 

1939  5,290.50 

1941  234.79 

$5,621.94 

1940  48.66 

Net  amount  paid $5,573.28 


It  is  further  stipulated  and  agreed,  and  the  Court 
may  find  as  part  of  its  decisions,  that  the  overpay- 
ments above  stated  were  made  within  three  years 
before  the  mailing  of  the  notices  of  deficiency  or  the 
filing  of  the  petitions  or  the  execution  of  consents 
under  the  provisions  of  section  276(b)  of  the  In- 
ternal Revenue  Code  or  the  Revenue  Act  of  1938, 
and  that  the  notices  of  deficiency  were  mailed,  the 
petitions  were  filed,  or  the  consents  were  executed 
within  three  years  from  the  time  the  returns  were 
filed.  (Section  322(d)  of  the  Internal  Revenue  Code 
and  the  Revenue  Act  of  1938,  as  amended  by  Sec- 
tion 169(b)  of  the  Revenue  Act  of  1942  and  Section 
509  of  the  Revenue  Act  of  1943). 

(15)  It  is  fui'ther  stipulated  and  agreed  that  in 
the  event  it  is  finally  determined  that  said  stock 
dividends  are  taxable  to  the  petitioners,  there  are  de- 
ficiencies in  income  tax,  and  the  Court  may  enter 
its  decisions,  as  follows : 

Taxpayers  1938  1939  1940  1941 

May  C.  Goodan $1,576.30  $23,616.73  $2,840.34  $2,870.16 

Marian  0.  Chandler 41,554.13  13,165.50  19,354.75  15,314.93 

Norman  Chandler  6,698.41  3,307.41  4,340.27     4,551.00 

Philip  Chandler 1,180.61  1,657.10  2,665.96     3,596.95 

Constance  C.  Crowe 2,942.21  2,398.13  3,726.33     3,006.68 

Helen  C.  C4arland 1,329.88  1,394.51  2,815.69     2,230.25 

Ruth  C.  Williamson 1,635.51  3,188.12  2,613.58     2,864.63 
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The  Court  may  also  find  that  a  portion  of  said  de- 
ficiencies has  been  paid  by  the  respective  peti- 
tioners, in  amounts  set  forth  hereinabove. 

(16)  It  is  further  stipulated  and  agreed  that 
there  is  no  penalty  liability  under  Section  293(a) 
of  the  Revenue  Act  of  1938  for  the  taxable  year 
1938  in  the  case  of  petitioner  Norman  Chandler, 
Docket  No.  3037. 

Dated  April  26,  1948. 

/s/  CALDER  J^IACKAY, 

/s/  ARTHUR  McGregor, 

/s/  HOWARD  W.  REYNOLDS, 

/s/  ADAM  Y.  BENNION, 

/s/  WILLIAM  GALBALLY,  JR., 
(Representing  May  Chandler  Goodan),  Counsel  for 
Petitioners. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Respondent. 

Filed  at  hearing  April  26,  1948.  T.  C.  U.  S. 
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(Title  of  Tax  Court  and  Causes). 

Docket  Nos.  3033,  3036,  3037,  3038,  3039,  3040,  3041. 

Promulgated  May  23,  1949. 

In  1935  eight  individuals  transferred  individually- 
owned  stock  in  two  corporations  in  trust  and  di- 
rected the  trustees  to  pay  their  pro  rata  share  of 
trust  income  to  themselves  for  life,  then  to  their  re- 
spective spouses,  then  to  their  issue,  and  then  to 
their  heirs  until  termination  of  the  trust,  at  which 
time  the  trust  corpus  was  to  go  to  their  issue,  if 
any,  and  then  to  their  heirs-at-law.  The  trust  was 
to  terminate  upon  the  death  of  the  survivor  of  21 
named  individuals  ranging  in  age  from  68  years  to 
two  months  and  including  the  eight  trustors.  Each 
trustor  reserved  a  power  of  appointment  of  his  share 
of  trust  income  and  principal  after  his  death.  Cash 
net  income  was  to  be,  and  was,  distributed  to  the 
life  tenant-trustors  during  the  taxable  years  and 
the  income  tax  due  thereon  was  paid  by  them.  Tax- 
able stock  dividends  received  by  the  trust  during 
each  of  the  taxable  years  was  reported  as  trust  in- 
come and  the  income  tax  paid  thereon.  A  provision 
of  the  trust  agreement  required  stock  dividends  to 
inure  to  principal.  Respondent  determined  that  the 
taxable  stock  dividends  constituted  income  to  the 
life  tenant-trustors  for  the  reason  that  no  valid  trust 
was  created,  or  sections  22(a),  166,  or  167  of  the 
Revenue  Act  of  1938  and  the  Internal  Revenue 
Code  applied.  Held,  the  trust  created  herein  was 
a  valid  trust  under  the  laws  of  California,  following 
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Bixby  Y.   California   Trust  Co.,   190  P.    (2d)    521, 
and  Gray  v.  Union  Trust  Co.  154  P.  306. 

Held,  further,  sections  22(a),  166  and  167,  supra, 
are  inapplicable,  following  Cominisioner  v.  Bateman, 
127  Fed.  (2d)  266,  affinning  43  B.  T.  A.  69,  and  dis- 
tinguishing Helvering  v.  Clifford.  309  U.  S.  331. 

WILLIAM  GALBALLY,  JR.,  Esq., 

A,  CALDER  MACKAY,  Esq., 
ADAM  Y.  BEXXIOX,  Esq., 

For  the  Petitioners, 

B.  H.  XEBLETT,  Esq., 

For  the  Respondent. 

OPIXIOX 

Ai-nold,  Judge: 

These  consolidated  cases  mvolve  income  tax  de- 
ficiencies as  follows: 

Docket 
No.  Petitioner  1938  1939  1940  1941 

3033— Mav  C.  Goodan  $    948.67  $22,609.55  $1,897.63  $1,346.77 

3036— Marian  0.  Chandler....65.S70.01  8.995.62  14,114.00  7,755.73 

3037— Norman  Chandler 5,861.44  3.162.91     4.506.34  9.382.14 

3038— Philip  Chandler   1.263.65  1.577.23     1.933.15  2,251.08 

3039— Constance  C.  Crowe....  2,456.66  2,066.75     3.106.S9  1,866.62 

3040— Helen  C.  Garland 1,138.18  1,028.68     2,084.37  935.39 

3041— Ruth  C.  Williamson ....      937.67  2,658.92     1,737.50  691.24 

The  parties  stipulated  that  there  is  no  penalty 
liability  under  section  293(a).  Revenue  Act  of  1938, 
for  the  taxable  year  1938  in  Docket  Xo.  3037. 

Numerous  issues  have  been  settled  by  the  parties 
with  the  result  that  a  single  issue,  common  to  each 
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case  for  each  taxable  year,  remains  for  decision, 
namely,  whether  certain  taxable  stock  dividends  re- 
ceived by  a  trust  are  taxable  to  the  trust  or  to  its 
grantors,  seven  of  whom  are  petitioners  herein. 

The  parties  have  stipulated  the  amomit  of  the  de- 
ficiency in  each  case  for  each  taxable  year  if  we  de- 
cide the  sole  issue  in  favor  of  the  respondent.  The 
parties  have  also  stipulated  the  amount  of  the  de- 
ficiency or  overpayment  in  each  case  for  each  taxable 
year  if  we  decide  the  sole  issue  in  favor  of  the  peti- 
tioners. The  parties  have  stipulated  all  facts 
deemed  pertinent  hereto.  Their  stipulation  is  in- 
corporated herein  by  reference  and  the  pertinent 
facts  hereinafter  smnmarized. 

The  income  tax  returns  for  the  years  involved 
herein  were  filed  with  the  collector  of  internal  reve- 
nue for  the  sixth  district  of  California. 

The  trust  involved  herein,  Chandler  Trust  No.  2, 
was  created  on  June  26,  1935,  by  the  execution  of 
a  trust  agreement.  The  petitioners  herein  and 
Harrison  G.  O.  Chandler  executed  the  agreement 
as  trustors  and  as  trustees.  At  no  time  since  its 
execution  has  the  trust  agreement  been  altered, 
amended  or  modified. 

Marian  Otis  Chandler  is  the  mother  of  Harrison 
G.  O.  Chandler  and  the  other  six  petitioners.  At 
June  26,  1935  she  was  68  years  of  age,  her  children 
ranged  from  42  to  28  years  of  age,  and  her  13  grand- 
children from  18  years  to  two  months.  All  of  the 
said  individuals  are  living  at  the  present  time,  ex- 
cept one  grandchild,  who  died  in  June,  1943. 

At  the  time  the  trust  agreement  was   executed 
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Marian  Otis  Chandler  conveyed  to  the  present 
trustees  and  their  successors  16,536  shares  of  stock 
of  Chandis  Securities  Company,  hereinafter  re- 
ferred to  as  Chandis.  Each  of  the  other  seven  trus- 
tors conveyed  to  the  present  trustees  and  their  suc- 
cessors a  certificate  representing  50  shares  of  stock 
of  The  Times-Mirror  Company,  hereinafter  referred 
to  as  The  Times,  and  two  certificates  representing 
2,694  shares  of  stock  of  Chandis. 

The  certificates  of  stock  were  endorsed  by  the 
respective  trustors  on  Jime  27,  1935  and  delivered 
to  The  Times  and  Chandis  for  cancellation.  A  new 
certificate  representing  350  shares  was  issued  by  The 
Times  and  a  new  certificate  representing  35,394 
shares  was  issued  by  Chandis  in  the  names  of,  and 
delivered  to,  the  trustees  on  June  27,  1935.  From 
that  date  to  the  present  time,  the  trustees  have  kept 
the  certificates. 

The  trust  mdenture,  after  specifically  naming  pe- 
titioners and  Harrison  G.  O.  Chandler  as  "the 
Trustors,"  as  "the  'present  Trustees'  "  and  as  "the 
'present  beneficiaries',''  provides  in  part  and  in 
summary  as  follows: 

Witnesseth 

That,  Whereas  the  Trustors  deem  it  to  be  for 
their  best  interest,  and  for  the  best  interests  of 
The  Times-Mirror  Company  and  the  Chandis 
Securities  Company,  that  there  should  be  a  con- 
tinuity and  stability  of  policy  and  management, 
and  to  that  end  that  the  interests  of  each  of  the 
Trustors  in  said  corporations,  as  evidenced  by 


vs.  May  Chandler  Goodan,  et  al.  33 

the  stock  severally  held  by  them,  be  united  and 
vested  in  the  Trustees,  as  hereinafter  provided ; 
and 

Whereas,  the  Trustors  deem  it  also  to  be  for 
their  best  interests  that  there  should  be  held, 
conserved,  administered  and  eventually  dis- 
tributed, according  to  the  terms  hereof,  those 
assets  which  are  respectively  contributed  by 
them  to  the  Trust  Estate; 
*     *     * 

Article  I  of  the  trust  indenture  segregates  the 
trust  corpus  into  two  parts.  It  provides  that  one 
part 

*  *  *  shall  consist  of  all  of  the  shares  of 
capital  stock  of  The  Times-Mirror  Company  de- 
livered to  the  Trustees  hereunder,  and  the  other 
part  shall  consist  of  all  of  the  shares  of  the 
capital  stock  of  Chandis  Securities  Company 
delivered  to  the  Trustees  hereunder,  and  such 
division  and  segregation  shall  be  continued 
throughout  the  term  of  this  trust. 

The  legal  and  equitable  title  to  the  trust  estate  was 
vested  in  the  trustees  and  no  interest  therein  *'is, 
or  at  any  time  shall  be,  deemed  to  be  vested  in  any 
of  the  beneficiaries  heremider.  The  interests  of  the 
beneficiaries  shall  at  all  times  consist  only  and  sole- 
ly of  the  right  to  enforce  the  due  performance  of 
this  trust." 

Article  II  deals  with  the  gross  income  from  the 
trust.  It  provides  that  gross  income  from  each  divi- 
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sion  of  the  trust  estate  (The  Times  stock  and  the 
Chandis  stock)  shall  be  charged  with  the  taxes, 
costs,  charges  and  expenses  applicable  to  administer- 
ing, protecting  and  distributing  that  portion  of  the 
trust  estate.  General  and  indirect  costs,  charges  and 
expenses  were  to  be  allocated  to  the  two  parts  as  the 
trustees  determined. 

Article  III  deals  with  the  distribution  of  the  net 
income.  It  provides  that  the  "entire  net  income  re- 
ceived from  the  trust  estate  and  available  in  cash 
for  distribution,  shall  be  paid  in  monthly,  quarterly, 
or  other  convenient  installments"  as  the  trustees 
may  from  time  to  time  determine  the  net  income 
from  The  Times  stock  to  be  distributed  in  equal 
shares  to  the  seven  individuals  who  contributed  that 
stock  and  the  net  income  from  the  Chandis  stock  to 
be  distributed  during  their  lives,  16,536/35,394  to 
Marian  Otis  Chandler  and  2,694/35,394  to  each  of 
the  other  seven  trustors. 

Article  III  also  provides  as  follows: 

There  is  hereby  expressly  reserved  to  each 
of  the  Trustors,  during  his  or  her  lifetime,  the 
absolute  power  of  appointment  and  disposition 
of  his  or  her  share  of  the  principal  and  income 
of  the  Trust  Estate  after  his  or  her  death,  the 
same  to  be  exercised  not  by  Will,  but  only  by  the 
last  written  instrument  exercising  such  power 
on  file  with  the  Trustees  at  such  Trustor's 
death.  Such  power  may  be  exercised,  but  only 
in  the  manner  herein  specified,  from  time  to 
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time,  and  each  exercise  thereof  may  be  similarly 
revoked. 

Failing  such  appointment  and  disposition  so  on 
file  at  the  time  of  trustor's  death,  the  trust  income 
to  which  a  deceased  trustor  would  have  been  en- 
titled is  to  be  distributed  to  his  or  her  spouse  for 
life,  then  to  their  issue,  if  any,  then  to  the  living 
heirs  of  such  trustor,  during  their  respective  lives 
until  termination  of  the  trust.  Similarly,  the 
trustor's  share  of  principal  upon  termination  of  the 
trust  is  vested  in  and  distributed  to  his  or  her  then 
living  issue  in  equal  shares,  per  stirpes,  if  none  sur- 
vived then  to  the  living  heirs-at-law,  the  identity 
and  respective  shares  of  which  is  to  be  determined 
by  California  law  in  force  at  the  time  of  the 
trustor's  death. 

Article  IV  provides  that  the  trust  ''shall  cease 
upon,  and  in  no  event  shall  its  duration  extend  be- 
yond, the  death  of  the  last  survivor  of  the  follow- 
ing named  persons,  *  *  *."  The  21  persons  named 
in  the  trust  indenture  were  the  eight  trustors  and 
13  grandchildren,  whose  ages  ranged  from  68  years 
to  two  months,  as  above  mentioned. 

Article  V,  entitled  "As  to  Trustees,"  provides 
that  when  the  "present  Trustees"  shall  have  been 
reduced  to  three  in  number,  the  survivors  shall  ap- 
point and  constitute  additional  trustees,  so  that  there 
shall  always  be,  except  for  temporary  vacancies, 
seven  trustees  mitil  the  termination  of  the  trust. 
The  additional  trustees  were  to  be  selected,  so  far 


36  Commissioner  of  Internal  Revefiue 

as  possible,  from  the  then  beneficiaries  of  the  trust, 
"giving  preference  to  those  who  may  be  executives 
of"  The  Times  and  Chandis,  "so  long  as  shares  of 
stock  of  the  respective  companies  are  held  in  the 
Trust  Estate."  Other  persons,  including  a  bank  or 
trust  company,  could  be  selected  as  additional 
trustees,  but  a  majority  of  the  trustees  who  were 
at  the  same  time  beneficiaries,  could  remove  any  or 
all  of  such  other  persons.  Long  continued  absence 
from  California  or  the  County  of  Los  Angeles,  in- 
capacity or  inability  to  act  constituted  a  valid  reason 
for  removal  of  any  trustee  by  the  remain- 
ing trustees,  whether  a  beneficiary  or  not. 
Except  in  instances  where  unanimity  or  de- 
termination by  trustees  who  are  also  beneficiaries 
is  specifically  provided,  the  decision  of  a  majority 
of  the  trustees  shall  be  deemed  the  decision  of  all. 
The  trustees  shall  choose  from  their  number  a  chair- 
man and  a  secretary,  one  or  more  special  custodians 
of  funds  or  property,  and  one  or  more  for  the  col- 
lection and  disbursement  of  funds  of  the  trust  es- 
tate. The  trustees  were  authorized  to  appoint  other 
agents,  depositaries,  auditors,  advisers,  brokers,  at- 
torneys and  other  consultants.  They  were  required 
to  adopt  rules  of  procedure  for  their  meetings,  keep 
records  thereof,  fix  regular  places  and  times  for 
meetings  with  provision  for  notice  thereof,  all  as 
they  may  from  time  to  time  determine  in  the  efficient 
administration  of  the  trust  estate.  The  books  of  ac- 
count, minutes  of  meetings  and  other  records  of  the 
trust  were  to  be  subject  to  inspection  to  such  extent 
as  the  trustees  may  from  time  to  time  determine. 
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Article  VI,  entitled  "Powers  of  the  Trustees",  pro- 
vides as  follows: 

The  Trustees  are  specifically  empowered  to  re- 
ceive and  collect  the  principal  and  income  of  the 
Trust  Estate,  invest  and  reinvest  the  principal 
available  therefor,  and  as  hereinabove  provided,  to 
pay,  accumulate,  use  and  apply  the  income,  and  at 
the  termination  of  the  trust,  to  distribute  the  princi- 
pal of  the  Trust  Estate. 

To  carry  out  the  express  purposes  of  this  trust, 
and  in  aid  of  its  execution,  and  the  proper  adminis- 
tration, management  and  distribution  of  the  Trust 
Estate,  the  Trustees  are  vested  with  the  following 
additional  powers  and  discretions: 

(1)  The  shares  of  stock  The  Times  Mirror  Com- 
pany, hereinabove  described,  and  the  shares  of  stock 
of  Chandis  Securities  Company,  hereinabove  de- 
scribed, shall  be  sold,  exchanged  or  otherwise  dis- 
posed of  only  by  the  unanimous  decision  of  the  pres- 
ent or  succeeding  Trustees  herein  named;  after  the 
present  and  succeeding  Trustees  herein  named  are 
reduced  to  three  in  number,  by  the  unanimous  deci- 
sion of  the  Trustees  who  are  then  beneficiaries  here- 
under ; 

(2)  Similar  unanimity  shall  be  required  for  a  de- 
termination of  the  Trustees  to  borrow  upon  or 
pledge,  or  in  any  manner  hypothecate  or  alienate  or 
transfer  or  otherwise  dispose  of  any  interest  in  or  to 
said  shares.  -No  portion,  or  less  than  the  entire  num- 
ber of  said  shares,  shall  be  sold,  pledged,  or  other- 
wise disposed  of,  except  in  the  event  of  such  emer- 
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gency  that  such  partial  disposition  shall  serve  to 
avert  the  loss  of  the  whole,  or  to  protect  the  remain- 
ing shares. 

In  aid  of  the  determination  to  be  arrived  at  by 
the  Trustees  in  the  situations  herein  contemplated, 
it  is  the  Trustors '  desire  and  request  that  the  powers 
herein  conferred,  which  are  contingent  upon  the 
unanmious  decision  of  the  Trustees,  shall  be  exer- 
cised only  to  maintain  such  a  proportionate  interest 
as  is  now  represeted  in  The  Times  Mirror  Company 
and  Chandis  Securities  Company,  or  in  the  event 
of  an  emergency,  to  protect  as  much  thereof  as  may 
be  possible  under  such  circumstances; 

(3)  It  being  the  desire  of  all  the  parties  hereto 
that  Norman  Chandler  shall  eventually  succeed  to 
the  position  of  President  and  General  Manager  of 
The  Times  Mirror  Company,  the  Trustees  shall  vote 
said  shares  for  such  Directors  as  will  carry  out  this 
desire.  The  unanimous  decision  of  the  Trustees  shall 
be  required  in  order  to  vote  for  such  Directors  as 
will  not  choose  Norman  Chandler  as  the  President 
and  General  Manager  of  the  Times  Mirror  Com- 
pany, but  if  it  should  be  unanimously  determined 
that  some  one  other  than  Norman  Chandler  shall  be 
President  and  General  Manager  of  The  Times  Mir- 
ror Company,  then  a  decision  by  a  majority  of  the 
Trustees  shall  be  sufficient  to  choose  his  successor ; 

(4)  The  unanimous  decision  of  all  of  the  Trustees 
shall  be  requisite  to  exercise  the  following  powers 
with  reference  to  the  stock  of  The  Times  Mirror 
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Company  and  Chandis  Securities  Company,  so  long 
as  it  shall  constitute  a  part  of  the  Trust  Estate: 

(a)  To  vote  for  any  increase  of  capitaliza- 
tion of  The  Times  Mirror  Company  and/or 
Chandis  Securities  Company,  which  increase  is 
proposed  to  be  sold  to  the  stockholders,  or  oth- 
ers, and  not  issued  by  way  of  stock  dividend ; 

(b)  To  vote  for  or  consent  to  the  incurring  of 
any  bonded  indebtedness  or  other  long  term 
loan  which  requires  the  approval  of  stockhold- 
ers, or  shall  be  submitted  to  them; 

(c)  To  vote  for  or  consent  to  any  new  classes 
of  stock,  or  any  reclassification  of  stock  which 
might  vary  the  rights  of  stockholders  as  to  vot- 
ing or  other  preferences; 

(d)  To  enter  into  any  voting  trust  or  other 
lawful  agreement  with  other  stockholders  for 
the  purpose  of  concentrating  or  unifying  the 
control  of  stock  of  The  Times  Mirror  Company 
and/or  Chandis  Securities  Company,  and  to  de- 
posit shares  under  such  agreement; 

(5)  The  Trustees,  if  the  shares  of  stock  of  The 
Times  Mirror  Company  and/or  Chandis  Securities 
Company  should  be  sold  or  otherwise  disposed  of, 
or  if  there  should  be  any  liquidation,  partial  or  oth- 
erwise, of  the  assets  thereof,  or  a  distribution  to  the 
stockholders  thereof  of  any  proceeds  of  sale  as  a  re- 
sult of  which  assets  of  substantially  different  char- 
acter are  received  by  the  Trustees,  then  and  in  that 
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event,  but  not  otherwise,  are  vested  with  the  follow- 
ing aditional  powers  and  discretions: 

(a)  To  retain  such  property  and  to  continue 
to  operate  any  business  in  conection  therewith 
for  such  time  as  the  Trustees  may  deem  advis- 
able or  expedient ; 

(b)  To  manage,  control,  sell,  convey,  ex- 
change, or  otherwise  dispose  of,  or  partition,  di- 
vide, sub-di^dde,  improve  or  repair  such  prop- 
erty and  in  connection  with  its  disposal,  to 
grant  options  and  to  sell  upon  deferred  pay- 
ments ; 

(c)  To  borrow  upon,  mortgage,  pledge,  or 
otherwise  encumber  such  property; 

(d)  To  lease  such  property,  or  any  part 
thereof,  for  terms  extending  beyond  the  dura- 
tion of  this  trust,  and  to  grant  for  like  terms 
the  right  to  mine,  or  drill  for  and  remove  there- 
from gas,  oil  and  other  minerals ; 

(e)  Respecting  bonds,  shares  of  stock  and 
other  securities,  notes,  accounts  and  other 
choses  in  action,  to  have  and  exercise  all  the 
rights,  powers  and  privileges  of  an  owner,  in- 
cluding (though  without  limiting  the  foregoing) 
voting,  giving  of  proxies,  pajTuents  of  assess- 
ments and  other  sums  deemed  by  the  Trustees 
to  be  expedient  for  the  protection  thereof,  as- 
senting to  corporate  sales,  leases  and  encum- 
brances,   participating    in    voting    trusts    and 
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pooling  agreements,  selling  or  exercising  stock 
subscription  or  conversion  rights,  participating 
in  foreclosures,  reorganizations,  mergers  and 
liquidations,  and  in  connection  therewith  depos- 
iting securities  with  protective  or  other  commit- 
tees, on  such  terms  as  the  Trustees  may  deem 
expedient;  to  sue  upon  or  otherwise  enforce 
collection  of  any  note  or  other  obligation,  or  to 
compromise  any  claim  or  demand  based  there- 
on; 

(f)  To  invest  such  principal  receipts  as  are 
in  the  form  of  cash  in  conservative  securities 
to  such  an  extent  as  the  Trustees  shall  deem  ad- 
visable or  expedient,  but  such  investment  of 
cash  shall  not  be  limited  to  conservative  securi- 
ties if  the  Trustees  shall  deem  that  any  one  or 
more  of  the  following  courses  shall  better  pro- 
tect the  Trust  Estate,  or  shall  be  more  conserva- 
tive as  providing  for  a  greater  diversification : 

(1)  To  pui^chase  property,  whether  real  or 
personal,  to  such  extent  as  the  Trustees  may 
deem  expedient  or  desirable,  as  providing  pro- 
tection from  the  possibility  of  monetary  disor- 
ders or  securities  devaluations  or  deflations,  or 
monetary  or  other  inflation,  or  to  avert  or 
lighten  onerous  taxes  or  other  Governmental 
charges ; 

(2)  To  make  such  conservative  loans  or  ad- 
vances upon  collateral  or  upon  real  estate  for 
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such  term,  either  within  or  extending  beyond 
the  duration  of  this  trust  and  at  such  rate  of  in- 
terest as  the  Trustees  may  deem  to  be  for  the 
best  interests  of  the  Trust  Estate ; 

The  enumeration  of  those  certain  powers  and  dis- 
cretions of  the  Trustees,  as  are  set  out  in  this  Para- 
graph (5)  shall  not  be  construed  as  limiting  the  gen- 
eral powers  and  discretions  herein  vested  in  the 
Trustees,  it  being  the  intent  of  the  Trustors  that  in 
the  events  provided  for  in  this  Paragraph,  the  Trus- 
tees shall  have,  and  they  are  hereby  vested  with,  all 
of  the  powers  and  discretions  that  an  absolute  owner 
of  property  has  or  may  have. 

(6)  Regardless  of  the  character  of  the  Trust  Es- 
tate, the  Trustes  shall  have  the  following  general 
powers  and  discretions: 

(a)  To  determine  in  their  discretion  what  is 
principal  of  the  Trust  Estate,  gross  income  or 
net  distributable  income  therefrom;  except  that 
all  bonuses,  royalties  and  recoveries  from  mines, 
gas  or  oil  leases  or  wells,  all  stock  dividends  and 
proceeds  of  sale  of  stock  rights  and  all  gain  or 
loss  which  may  result  from  the  payment,  retire- 
ment or  sale  of  stocks,  notes,  bonds  or  other  se- 
curities, or  on  foreclosure  or  other  realization 
upon  mortgages  and  trust  deeds,  shall  inure  to 
or  fall  upon  principal,  and  all  cash  dividends 
(other  than  liquidating  dividends  stated  in 
writing  to  be  such  by  the  corporation  paying 
the  same,  or  proved  to  the  satisfaction  of  the 
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Trustees  to  be  such  prior  to  its  disbursement 
thereof)  shall  go  to  income  of  the  Trust  Estate. 
The  net  income  from  real  property  acquired  by 
the  Trustees  on  or  by  acceptance  of  conveyance 
in  lieu  of  foreclosure,  shall  go  to  income  of  the 
Trust  Estate.  Brokers'  or  other  commisions  and 
expenses  on  purchase  or  sale  of  trust  property 
shall  be  charged  against  principal; 

(b)  To  hold  property  of  the  Trust  Estate  in 
their  own  names,  or  in  the  names  of  one  or  more 
of  their  number,  or  in  the  name  of  their  nomi- 
nee, with  or  without  disclosing  such  fiduciary 
relationship ; 

(c)  To  appoint  or  employ  servants,  including 
agents,  auditors,  brokers,  attorneys  and  other 
consultants  and  advisers,  and  provide  for  their 
compensation  ; 

Any  Trustee  who  is  not  a  beneficiary  may  re- 
ceive such  reasonable  compensation  for  his  serv- 
ices as  Trustee,  as  the  remaining  Trustees  may 
agree  upon  at  the  time  of  his  or  its  appoint- 
ment. Any  Trustee  may  be  compensated  for  any 
special  or  extraordinary  or  unusual  services  if 
such  compensation  shall  be  agreed  upon  in  ad- 
vance of  the  rendition  of  such  services ; 

(d)  The  Trustees  may  maintain  and  adminis- 
ter the  Trust  Estate  undivided  and  as  a  unit, 
and  shall  not  be  required  to  make  physical  di- 
vision or  segregation  thereof,  except  if,  when 
and  to  the  extent  required  to  make  distribution 
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thereof,  as  in  this  trust  provided,  but  the  Trust 
Estate  shall  be  deemed  to  be  theoretically  di- 
vided into  as  many  units  as  there  are  beneficiar- 
ies and  in  proportion  to  their  respective  inter- 
est in  the  income ; 

(e)  To  allot,  partition  and  distribute  the 
Trust  Estate  for  such  valuations  and  according 
to  such  method  or  procedure  as  the  Trustees 
may  determine  upon,  and  to  do  so  in  kind,  or 
partly  in  kind  and  partly  iii  money,  according 
to  their  valuation  thereof ; 

(f)  To  construe  this  agreement,  and  the  con- 
struction of  the  same  made  in  good  faith  shall 
be  final,  conclusive  and  binding  upon  all  bene- 
ficiaries ; 

All  discretions  in  this  trust  conferred  upon  the 
Trustees  shall,  unless  specifically  limited,  be  abso- 
lute and  their  exercise  shall  be  conclusive  on  all  per- 
sons interested  in  this  trust  or  the  Trust  Estate. 

Article  VII,  entitled  "Liabilities  of  the  Trustees", 
specifies  that  the  trustees  assume  no  personal  liabil- 
ities of  the  Trustees",  specifies  that  the  trustees  as- 
sume no  personal  liability  in  respect  of  any  action 
taken  by  them,  except  for  his,  her,  or  its  own  gross 
negligence  or  willful  misconduct.  It  also  provides 
that  any  trustee  may  be  a  member,  shareholder,  di- 
rector, officer  or  trustee  of  any  other  corporation, 
firm,  trust  or  association  with  which  the  trustees 
may  deal ;  may  become  pecuniarily  interested  in  any 
matter  or  transaction  to  which  the  trustee  mav  be  a 
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party,  provided  the  nature  of  such  relationship  is 
fully  disclosed  to  the  remaining  trustees;  may  buy 
from,  sell  to,  or  deal  with  the  trustees  so  long  as  a 
majority  of  all  the  trustees  have  notice  of  such  inter- 
est of  such  trustee  in  the  transaction  and  shall  ap- 
prove thereof.  The  trustees  shall  render  to  the  bene- 
ficiaries an  aimual  statement  of  receipts,  disburse- 
ments and  assets  as  soon  after  the  close  of  the  fiscal 
period  as  practicable.  The  approval  of  such  account 
by  the  adult  beneficiaries  competent  to  act  consti- 
tutes a  full  and  complete  acquittance  and  discharge 
of  the  trustees  as  to  the  transactions,  receipts  and 
disbursements  reflected  therein. 

Article  VIII  is  entitled  "As  to  Beneficiaries." 
It  contains  provisions  restraining  each  beneficiary 
from  alienating,  anticipating,  encumbering  or  in 
other  manner  assigning  his  or  her  interest,  and  other 
provisions  common  to  so-called  spendthrift  trusts.  It 
also  provides  in  part  as  follows : 

If  any  beneficiary  shall,  either  directly  or  indi- 
rectly, singly  or  in  conjunction  with  other  persons, 
seek  to  establish  or  assert  any  claim  to  the  Trust  Es- 
tate or  to  the  income  therefrom  except  as  it  herein 
specifiically  provided,  or  shall  attempt  to  impair,  in- 
validate or  set  aside  any  of  the  provisions  hereof,  or 
to  have  the  same  or  any  part  thereof  declared  void 
or  diminished,  or  to  defeat  or  change  any  part  of 
the  plan  of  administration  and  distribution,  as  con- 
templated hereby,  or  shall  attempt  to  settle  or  com- 
promise, directly  or  indirectly,  either  in  or  out  of 
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court,  with  any  persons  seeking  so  to  do,  or  shall 
consent  or  acquiesce  in,  or  fail  to  contest  such  pro- 
ceedings, then  and  in  that  event,  anything  to  the 
contrary  hereinabove  stated  notwithstanding,  such 
person  or  persons  shall  thereupon  cease  to  have  any 
further  interest  or  estate  hereunder  and  the  interest 
or  share  which  would  otherwise  have  gone  to  such 
person  or  persons  shall  go  to  augment  the  share  or 
shares  of  those  who  shall  not  have  joined  in,  as- 
sisted, consented  to  or  acquiesced  in  such  proceed- 
ings. 

The  beneficiaries  hereunder  shall  have  no  control 
or  authority  over  the  Trustees  in  any  particular 
whatsoever,  their  entire  interest  hereunder  being  to 
receive  the  income,  and  at  the  termination  of  this 
trust,  the  principal,  in  the  manner  and  to  the  ex- 
tent determined  by  the  Trustees.  The  acts  of  the 
Trustees  and  the  powers  and  discretions  herein 
vested,  shall,  except  for  lack  of  good  faith,  be  con- 
clusive upon  all  beneficiaries  hereunder. 

Article  IX  is  entitled  "General  Provisions".  It 
provides  that  persons  dealing  with  the  trustees  shall 
not  be  required  to  see  to  the  application  of  the  pur- 
chase money  or  other  consideration  passing  to  the 
trustees  and  were  not  required  to  see  that  the  terms 
of  the  trust  were  complied  with.  The  provisions  of 
the  trust  agreement  are  declared  to  be  severable,  and 
the  adjudged  invalidity  of  any  provision  was  not  to 
effect  the  remaining  provisions  of  the  trust  agree- 
ment. The  concluding  paragraph  of  Article  IX  pro- 
vided as  follows: 
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This  agreement  and  each  and  every  provision 
hereof  shall  be,  and  is  hereby,  declared  to  be  irre- 
vocable and  cannot  be  terminated  by  the  parties 
hereto,  by  the  beneficiaries  hereunder,  or  by  any 
court  or  otherwise,  prior  to  the  expiration  of  its  full 
term,  as  herein  fixed ; 

Provided,  however,  that  the  Trustors,  during 
their  joint  lives,  have  reserved,  and  do  hereby  re- 
serve, the  right  by  their  unanimous  agreement  in 
writing  and  filed  with  the  Trustes  to  modify,  amend, 
construe,  define  or  otherwise  vary  the  terms  of  the 
provisions  of  Articles  II,  III,  V,  VI,  VII  and  IX 
hereof,  but  no  such  modification  shall  be  effective, 
directly  or  indirectly,  to  change  the  provisions  as  to 
the  duration  of  this  trust  or  the  initial  character  of 
the  Trust  Estate,  as  provided  in  Articles  I,  IV,  and 
VIII,  the  provisions  of  which  last  numbered  Arti- 
cles shall  be  in  all  respects  and  in  each  and  every 
provision  thereof  be  and  remain  irrevocable. 

The  total  property  owned  by  the  trust  during  the 
taxable  years  consisted  of  (a)  a  small  amoimt  of 
principal  cash  ($607.83  during  1938  and  1939,  and 
$7.83  during  1940  and  1941),  (b)  350  shares  of  stock 
of  The  Times,  (c)  35,394  shares  of  common  stock  of 
Chandis,  and  (d)  shares  of  preferred  stock  of  Chan- 
dis  as  follows : 


December  31, 1937 884  shares 

December  31, 1938 1,591  shares 

December  31, 1939 2,304  shares 

December  31, 1940 3,011  shares 

December  31, 1941 3,541  shares 
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The  gross  cash  receipts  and  expenditures  of  the 
trust  for  each  of  the  taxable  years  were  as  follows : 

Gross 
Cash  Receipts  1938  1939  1940  1941 

Dividends  on 

Times  stock $26,950.00  $32,375.00  $35,000.00  $  35,000.00 

Dividends  on 

Chandis  stock  ....  62,918.30     54,343.81     62,501.23       77,692.39 

Total   $89,868.30  $86,718.81  $97,501.23  $112,692.39 

Expenditures 

Office  expense $     303.40  $     295.80  $     299.86  $       295.80 

California  State 
Income  Tax 6,292.03      4,420.00      4,420.00        4,617.76 

Total    $  6,595.43  $  4,715.80  $  4,719.86  $    4,913.56 

Net  $83,272.89  $82,003.31  $92,781.37  $107,778.83 

The  office  expenses  set  forth  above  represented 
compensation  paid  for  part  time  clerical  services  in 
keeping  the  trust's  books  and  records. 

During  the  taxable  years  the  trust  received,  as 
taxable  stock  dividends  on  its  Chandis  common 
stock,  the  following  number  of  shares  of  Chandis 
preferred  stock,  which  had  a  fair  market  value  equal 
to  its  par  value : 

Number  of  Fair  Market 

Year  Preferred  Shares  Value 

1938 707  $70,000.00 

1939 707  70,700.00 

1940 707  70,700.00 

1941 530  53,000.00 

The  trust  reported  the  taxable  stock  dividends  and 
paid  income  taxes  during  each  of  the  taxable  years 
as  follows: 
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1938 $27,220.00 

1939 17,942.00 

1940 17,942.00 

1941 26,404.40 

The  income  taxes  were  paid  with  cash  contributed 
by  petitioners  in  accordance  with  their  respective  in- 
terests in  the  trust. 

The  net  cash  income  distributable  and  distributed 
under  the  terms  of  the  trust  agreement  to  the  re- 
spective beneficiaries,  reported  by  the  beneficiaries 
in  their  resj^ective  income  tax  returns  and  upon 
which  they  paid  individual  income  taxes,  was  as  fol- 
lows : 

1938  1939  1940  1941 

Marian  0.  Chandler  $26,442.77  $23,273.78  $27,079.86  $  34,085.00 

May  C.  Goodan 8,118.59  8,389.89  9,385.93  10,527.69 

Ruth  C.  Williamson  8,118.59  8,389.89  9,385.93  10,527.69 

Helen  C.  Garland 8,118.59  8,389.89  9,385.93  10,527.69 

Harrison  Chandler  8,118.59  8,389.89  9,385.93  10,527.69 

Philip  Chandler 8,118.57  8,389.89  9,385.93  10,527.69 

Norman  Chandler 8,118.59  8,389.89  9,385.93  10,527.69 

Constance  C.  Crowe 8,118.58  8,389.89  9,385.93  10,527.69 

Totals    $83,272.87  $82,003.01  $92,781.37  $107,778.83 

The  principal  business  of  The  Times  is,  and  since 
1881  has  been,  the  publication  of  ''The  Los  Angeles 
Times",  a  newspaper  with  daily  morning  and  Sun- 
day editions.  It  has  one  class  of  stock,  of  which 
5,760  shares  were  outstanding  during  the  taxable 
years  and  for  more  than  10  years  prior  to  June  26, 
1935.  At  all  times  since  1884  a  majority  of  the  stock 
of  The  Times  has  been  owned,  directly  or  indirectly, 
by  the  father  of  Marian  Otis  Chandler,  General 
Harrison  Gray  Otis,  and  his  descendants.  Immedi- 
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ately  prior  to  the  creation  of  the  trust  on  June  26, 
1935,  shares  of  stock  of  The  Times  were  owned  as 
follows : 

Name  of  Stockholders  No.  Shares 

Marian  Otis  Chandler 1,634 

May  C.  Goodan 50 

Ruth  C.  Williamson 50 

Helen  C.  Garland 50 

Harrison  G.  0.  Chandler 50 

Philip  Chandler  50 

Constance  Chandler 50 

Norman  Chandler 100 

Estate  of  Frances  C.  Kirkpatrick 50 

Harry  Chandler  3 

Chandis  Securities  Companj- 1,935 

Others  1,738 

Total 5,760 

Chandis,  w^hich  w^as  a  personal  holding  company 
during  the  years  involved  herein,  was  organized  in 
1916.  On  June  25,  1935,  its  outstanding  stock  con- 
sisted of  38,288  shares  of  common  stock.  Of  these, 
Marian  Otis  Chandler  owned  16,536  shares,  her 
seven  living  children  and  the  estate  of  her  deceased 
daughter  each  owned  2,694  shares,  and  Harry  Chan- 
dler owned  200  shares.  Preferred  stock  of  Chandis 
was  first  authorized  and  issued  in  1937,  and  on  De- 
cember 31,  1941,  there  were  5,954  shares  of  such  pre- 
ferred stock  outstanding.  The  purpose  of  Chandis  in 
authorizing  and  issuing  taxable  stock  dividends  dur- 
ing the  taxable  years  was  to  enable  it  to  obtain  divi- 
dends paid  credits  and  at  the  same  time  retain  a 
portion  of  its  earnings  in  order  to  liquidate  its  out- 
standing obligations  and  those  of  its  wholly-owned 
subsidiary,  Southwest  Land  Company. 
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These  consolidated  cases  present  a  single  question 
of  law,  namely,  whether  the  taxable  stock  dividends 
are  to  be  taxed  to  the  trust  or  to  the  grantors,  seven 
of  whom  are  petitioners  herein.  The  trust  reported 
the  taxable  stock  dividends  as  its  income  and  paid 
the  tax  thereon.  The  petitioners  reported  none  of  the 
taxable  stock  dividends  in  their  income  tax  returns. 
The  respondent  determined  that  the  dividends  should 
be  taxed  proportionately  to  the  trustors.  His  de- 
termination accounts  for  a  portion  of  the  deficiency 
of  each  petitioner  in  each  taxable  year. 

A  general  statement  of  the  opposing  positions  will 
be  helpful  in  understanding  the  points  hereinafter 
discussed.  Respondent's  brief  states  that 

*  *  *  for  practical  purposes  it  must  be  recog- 
nized that  these  eight  individuals,  all  members 
of  a  family,  constitute  a  single  group  whose  in- 
terests are  similar,  and  it  is  highly  artificial  and 
unrealistic  to  pretend  that  the  members  of  this 
group  have  three  different  interests  or  motives 
when  acting  in  their  various  capacities  as  trus- 
tors, trustees,  and  beneficiaries.  These  eight  in- 
dividuals, seven  of  whom  are  petitioners  herein, 
have  retained,  in  one  capacity  or  another,  either 
as  individuals  or  as  a  group,  all  of  the  import- 
ant attributes  of  outright  ownership  of  the 
property. 
Petitioners'  position  may  be  briefly  summarized 
as  follows:  Chandler  Trust  No.  2  was  created  for 
reasons  diametrically  opposed  to  the  purposes  which 
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prompt  the  establishment  of  the  Clifford-type  trust. 
The  eight  trustors  were  adult  members  of  the  Chan- 
dler family.  They  owned  certain  capital  stock  out- 
right with  all  the  attributes  of  ownership.  When 
they  individually  transferred  this  property  to  the 
trust,  they  relinquished  many  of  these  attributes  of 
ownership.  Thereafter,  they  were  no  longer  outright 
owners  of  the  stock  but  life  tenants  with  powers  to 
appoint  the  remainders.  Thereafter,  each  was  com- 
mitted to  suport  Norman  Chandler  for  active  man- 
agement of  The  Los  Angeles  Times  during  his  life- 
time unless  all  agreed  otherwise,  including  Norman 
Chandler,  The  purpose  of  the  trust  was  to  surrender 
and  relinquish  the  unlimited  rights  of  ownership 
previously  enjoyed  by  each  individual  petitioner 
and  trustor. 

The  first  disputed  point  is  whether  a  valid  trust 
was  created.  Petitioners  contend  that  a  valid  trust 
was  created  under  the  laws  of  California.  They  cite 
various  California  cases  in  support  of  their  conten- 
tion, most  of  which  are  considered  in  Bixby  vs.  Cali- 
fornia Trust  Co.  (1948),  190  P.  (2d)  321.  Respond- 
ent also  cites  and  relies  upon  the  latter  case  in  sup- 
port of  his  contention  that  the  trust  can  be  revoked 
by  the  unanimous  action  of  the  eight  trustors.  Re- 
spondent's theory,  as  we  understand  him,  is  that 
since  the  trustors  by  acting  in  unison  may  terminate 
the  trust  and  take  down  the  taxable  stock  dividends, 
the  dividends  are  taxable  proportionately  to  them. 

Petitioners  contend  that  no  one  of  the  trustors, 
nor  all  of  them  together,  could  terminate  the  trust 
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for  the  simple  reason  that  it  would  be  impossible  to 
obtain  the  consent  of  all  parties  in  interest  under 
the  law  of  California.  The  respondent  says  that  "all 
parties  in  interest, ' '  whose  consent  must  be  obtained 
under  California  law  to  terminate  the  instant  trust, 
means  only  the  eight  individual  trustors,  trustees, 
and  "present  beneficiaries."  Our  question  then  is  to 
decide  whether  California  law  recognizes  that  there 
are  parties  in  interest  other  than  the  eight  individ- 
uals aforementioned. 

In  the  Bixby  case,  supra,  the  trustor  created  a 
trust  the  income  of  which  was  payable  to  himself 
for  life  and  upon  his  death  the  trustee,  California 
Trust  Company,  was  to  distribute  the  trust  corpus 
to  his  heirs-at-law  in  accordance  with  the  laws  of 
succession  then  in  effect  in  California.  Bixby  sued 
in  equity  to  terminate  the  trust,  claiming  he  was  the 
sole  beneficiary,  and  as  such  was  entitled  in  equity  to 
a  decree  of  termination.  It  was  stipulated  that 
Bixby  had  a  wife,  a  father,  a  mother,  and  sisters 
living.  The  California  court,  after  a  careful  consid- 
eration of  the  decided  cases  in  California  and  else- 
where, held  that  Bixby  was  not  the  sole  beneficiary 
of  the  trust ;  that  he  reserved  a  life  estate  in  himself 
with  contingent  remainders  to  his  heirs,  who  took  by 
purchase  and  not  by  descent ;  that  until  the  death  of 
the  creator  no  person  could  answer  the  description 
of  heir;  and  that  the  trust  could  not  be  terminated 
without  the  consent  of  such  beneficiaries. 

In  the  Bixby  case  no  power  of  appointment  was 
retained  by  the  creator  or  trustor.  But  in  Gray  vs. 
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Union  Trust  Co.,  171  Cal.  637,  154  P.  306,  the  trus- 
tor transferred  the  property  in  trust  for  her  life- 
time and  reserved  a  power  of  appointment  exercis- 
able by  will.  The  trust  agreement  provided  that  in 
default  of  appointment  the  trust  corpus  should  go 
to  her  heirs-at-law  according  to  the  laws  of  succession 
then  existing.  The  trustor  was  entitled  to  the  net  in- 
come. The  trust  was  to  terminate  at  the  trustor's 
death.  The  trustor  sought  the  aid  of  equity  to  termi- 
nate the  trust.  The  California  court  refused  to  ter- 
minate the  trust  holding,  inter  alia,  that  the  trust 
created  vested  remainders  in  trustor's  heirs  subject 
to  divestiture  only  upon  her  exercise  of  the  power  of 
appointment  by  will.  The  court  pointed  out  that  the 
trustee  owed  precisely  the  same  duty  to  protect  the 
rights  of  the  indeterminable  class  of  beneficiaries  as 
to  protect  the  rights  of  the  named  beneficiary,  the 
trustor. 

These  consolidated  cases  present  in  each  instance 
a  situation  w^here  one  trustor  transferred  property 
in  trust  to  eight  trustees,  the  income  from  his  pro- 
portionate part  of  the  corpus  to  be  paid  to  him  for 
his  lifetime.  After  his  death  the  income  was  to  go 
to  his  spouse  for  life,  then  to  their  issue,  if  any,  and 
then  to  the  living  heirs  of  the  trustor  during  their 
respective  lives  until  the  trust  terminated.  The  trus- 
tor gave  his  share  of  the  trust  corpus  upon  termina- 
tion of  the  trust  to  his  then  living  issue  in  equal 
shares,  per  stirpes,  and  if  none  survived,  then  to  his 
living  heirs  at  law  in  accordance  with  the  laws  of 
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succession  of  California  in  force  at  the  time  of  the 
trustor's  death. 

We  are  convinced  by  the  cited  and  other  authori- 
ties that  petitioners  created  with  the  trust  vested  re- 
mainders in  their  heirs;  that  no  person  answering 
the  description  of  ''heir"  can  be  determined  until 
the  death  of  the  trustor;  that  under  such  circum- 
stances it  is  impossible  to  secure  the  consent  of  all 
parties  in  interest  to  a  termination  of  the  trust ;  and 
that  in  the  absence  of  such  consent  a  court  of  equity 
would  refuse  to  terminate  the  trust. 

The  power  of  appointment  reserved  by  each  trus- 
tor does  not,  in  and  of  itself,  prevent  the  vesting  of 
the  remainders  created  by  the  trustor.  Section  781 
of  the  California  Civil  Code  provides  specifically 
that  a  "general  or  special  power  of  appointment 
does  not  prevent  the  vesting  of  a  future  estate  lim- 
ited to  take  effect  in  case  such  power  is  not  exer- 
cised." See  also  Gray  and  Bixby  cases,  supra.  An}^ 
exercise  of  the  power  of  appointment  by  writing 
filed  with  the  trustees  can  be  revoked  by  a  subsequent 
writing,  and  it  cannot  be  said  until  a  trustor's 
death  whether  trust  income  and  corpus  will  go  ac- 
cording to  the  trust  indenture  or  according  to  his 
duly  exercised  power  of  appointment.  But  until  such 
time  as  the  remaindermen  are  divested  of  their  in- 
terests, as  provided  in  the  trust  indenture,  they  are 
beneficiaries  of  the  trust  who  are  entitled  to  take 
after  the  calling  in  of  the  life  estate. 

Respondent  further  contends  that  the  trust  is  not 
valid  for  the  reason  that  the  trustors  can,  by  the  ex- 
ercise of  the  right  of  amendment  or  modification,  re- 
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served  in  Article  IX,  bring  about  the  termination  of 
the  trust.  The  right,  as  reserved,  is  set  forth  in  our 
iindings.  Reference  thereto  discloses  that  this  right 
and  the  exercise  thereof  is  extremely  limited.  In  the 
first  place  the  right  existed  only  during  the  joint  lives 
of  the  trustors.  In  the  second  place  the  trustors 
could  exercise  the  right  only  by  unanimous  agree- 
ment among  themselves.  In  the  third  place  the  right 
could  be  exercised  only  with  respect  to  specified 
Articles  in  the  trust  instrument,  one  of  ^Yhich,  Arti- 
cle III,  is  involved  in  respondent's  present  conten- 
tion. A  fourth  limitation  provided  that  no  modifica- 
tion should  be  effective  which  directly  or  indirectly 
changed  the  duration  of  the  trust,  or  the  initial 
character  of  the  trust  estate  as  provided  in  Articles 
I,  IV  and  VIII.  And  finally,  the  provisions  of  the 
last-mentioned  three  Articles  were  in  all  respects, 
and  in  each  and  every  provision  thereof,  irrevocable. 

The  limitations  placed  upon  the  indi^ddual  trus- 
tor's right  to  amend  or  modify  certain  Articles  of 
the  trust  agreement  are  sufficient,  in  our  opinion,  to 
prohibit  action  in  concert  by  the  eight  trustors  to  ac- 
complish indirectly  that  which  they  could  not  ac- 
complish directly.  Any  modification  or  amendment 
that  would  indirectly  permit  them  to  terminate  the 
trust  is  banned  by  the  trust  indenture.  The  Califor- 
nia authorities  show  that  any  contingent  remainder- 
man under  the  present  trust  could  ask,  and  would 
receive,  the  aid  of  a  court  of  equity  to  protect  his 
beneficial  interest  if  the  trustors  sought  to  extin- 
guish his  rights  by  terminating  the  trust. 

When  the  trust  provisions  are  read  in  the  light 
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of  the  above  rules  we  are  convinced  that  the  trus- 
tors could  not  have  terminated  the  trust  by  amend- 
ment or  modification  of  its  provisions  so  as  to  ex- 
clude all  beneficiaries  except  themselves.  We  are 
further  convinced  that  the  trustors  manifested  an 
intention  to,  and  did,  give  beneficial  interests  in  the 
trust  income  and  corpus  to  persons  other  than  them- 
selves, and  that  some  of  such  beneficiaries  therein 
designated  were  indeterminable  and  could  not, 
therefore,  have  consented  to  the  termination  of  the 
trust.  Since  all  the  parties  in  interest  could  not 
have  consented  to  the  termination  of  the  present 
trust,  the  rule  contended  for  by  respondent  is  inap- 
plicable. 

Respondent  does  not  contend  that  either  the  trus- 
tors or  the  trustees  had  any  power  or  discretion  to 
make  any  distribution  of  the  stock  dividends  to  the 
present  beneficiaries. 

Respondent  also  contends  that  the  trust  is  invalid 
for  the  reason  that  petitioners '  interests  in  the  trust 
are  subject  to  the  claims  of  creditors.  He  contends 
that  the  spendthrift  trust  provisions  contained  in 
Article  VIII  are,  under  the  present  circumstances, 
contrary  to  public  policy  and  are  invalid  under  Cali- 
fornia law,  citing  McColgan  v.  Magee,  172  Cal.  182, 
155  P.  995,  and  Section  175,  25  Cal.  Jur.  325.  The 
rule  in  California,  as  in  many  other  jurisdictions,  is 
that  where  an  individual  conveys  property  to  trus- 
ees  and  provides  that  the  income  shall  be  paid  to 
himself,  free  of  the  claims  of  creditors,  the  attempt 
to  evade  his  creditors'  demands  is  ineffectual,  and 
the  property  is  subject  to  execution  against  him  to 
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the  same  extent  as  property  of  which  he  has  re- 
tained the  legal  title.  McColgan  v.  Magee,  supra.  The 
rule  does  not  depend  upon  any  fraudulent  intent  of 
the  trustor,  but  applies  irrespective  of  his  intent. 
Bixby  X.  California  Trust  Co.,  supra;  McColgan  \. 
Magee,  supra. 

Apparently  respondent's  theory,  although  not  so 
stated,  is  that  since  the  trust  is  invalid  as  to  peti- 
tioners' creditors,  it  is  invalid  for  all  purposes.  The 
McColgan  case,  upon  which  he  relies,  does  not  so 
hold.  Bixby  v.  California  Trust  Co.,  supra.  The  lat- 
ter case  specifically  holds  to  the  contrary.  Here,  as 
in  the  Bixby  case,  there  is  no  evidence  that  the  trust 
was  created  for  the  purpose  of  defrauding  credit- 
ors. Had  the  trust  been  created  for  that  purpose  the 
petitioners  could  not  take  advantage  of  their  "own 
wrong  in  a  court  of  equity  to  compel  termination  or 
extinguishment  of  the  trust  on  that  ground,"  190 
Pac.  (2d)  321,  329.  Here,  as  in  the  latter  case,  the 
declaration  of  trust  created  contingent  remainders. 
Equity  treats  the  trust  as  void  only  in  so  far  as  it 
operates  to  defeat  the  claims  of  petitioners'  credit- 
ors. "In  all  other  respects  it  is  valid  and  its  pur- 
poses have  not  been  accomplished."  Idem,  p.  329. 
Since  the  petitioners  cannot  revoke  the  trust  and 
since  the  rights  of  creditors  invalidate  the  trust  only 
with  respect  to  the  creditors'  claims,  without  other- 
wise affecting  its  validity,  we  hold  that  for  tax  pur- 
poses a  valid  trust  was  created. 

The  second,  third  and  fourth  points  in  dispute 
are  whether  petitioners  should  be  taxed  on  the  stock 
dividends  under,  respectively,  section  22  (a),  section 
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166  or  section  167,  Revenue  Act  of  1938  and  the  In- 
ternal Revenue  Code.  Petitioners  rely  upon  Lady 
Marian  Bateman,  43  B.T.A.  69,  as  affirmed  by  the 
Circuit  Court  of  Appeals  for  the  First  Circuit,  127 
Fed.  (2d)  266.  Respondent  relies  upon  Stanley  J. 
Klein,  4  T.C.  1195,  affirmed  per  curiam  (CCA-3), 
154  Fed.  (2d)  58,  certiorari  denied,  328  U.  S.  869. 
He  distinguishes  the  Bateman  case  and  contends 
that  the  trustors,  individually  or  as  a  group,  re- 
tained such  important  attributes  of  outright  owner- 
ship of  the  property  that  they  were  the  owners  of 
the  stock  dividends  in  any  event. 

In  the  Bateman  case  the  settlor  created  a  trust 
which  reserved  to  her  a  life  interest  in  a  portion  of 
the  trust  income,  a  power  to  appoint  the  corpus 
effective  upon  her  death,  and  provided  that  each 
year  five  per  cent  of  the  net  income  of  the  trust 
should  be  added  to  corpus.  In  the  taxable  years  1935 
and  1936  the  settlor  received  95  per  cent  of  the  trust 
income.  Respondent  determined  that  she  was  taxable 
upon  the  entire  net  income  of  the  trust  under  sec- 
tions 22  (a),  166  or  167  of  the  applicable  revenue 
acts.  The  settlor  appealed  and  we  held  that  she  was 
not  taxable  upon  the  five  per  cent  accumulated  an- 
nually as  a  part  of  the  trust  corpus  under  any  of  the 
cited  statutory  sections,  and  the  First  Circuit  af- 
firmed. 

"We  can  not  agree  with  the  distinctions  suggested 
by  the  respondent.  The  trust  herein  had  as  its  prin- 
cipal purpose  the  family  control  of  The  Times  stock 
so  that  Norman  Chandler  would  be  assured  the 
presidency  and  general  managership  of  The  Los  An- 
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geles  Times.  This  was  a  business,  and  not  a  tax- 
avoidance,  purpose.  The  receipt  by  the  trustor-bene- 
ficiaries  of  substantially  the  same  cash  income  from 
the  trust  as  they  would  have  received  had  the  prop- 
erty not  been  conveyed  in  trust  also  refutes  the  re- 
spondent's suggestion  that  the  trust  was  created  for 
tax-avoidance  purposes.  Nor  are  we  impressed  with 
the  suggested  distinction  that  each  trustor  did  not 
convey  to  independent  trustees.  It  is  true  that  each 
trustor  was  a  member  of  the  Chandler  family,  but 
it  is  also  true  that  each  was  an  adult  member  of  that 
family.  The  trust  was  not  dominated  by  one  or  both 
parents,  as  is  frequently  true  in  trusts  created  for 
tax-avoidance  purposes.  We  are  convinced  that  the 
other  seven  trustees  were  independent  of  the  trus- 
tor-trustee  who  conveyed  the  property. 

In  determining  whether  the  trustors  are  taxable 
mider  section  22  (a)  a  variety  of  factors  and  cir- 
cumstances must  be  considered,  no  one  of  which  is 
normally  decisive,  but  all  of  w^hich  are  relevant  to 
the  question  of  ownership.  Helvering  v.  Clifford, 
309  U.  S.  331.  It  is  established  that  each  of  the  peti- 
tioners, prior  to  the  conveyance  in  trust,  owned  the 
entire  bundle  of  rights  inherent  in  the  ownership 
of  the  property  transferred.  We  must  decide 
whether,  after  the  conveyance  in  trust,  each  trustor 
still  retained,  for  all  practical  purposes,  the  owner- 
ship of  that  property. 

After  the  conveyance  no  trustor  could  vote, 
pledge,  alienate,  or  otherwise  deal  with  his  former 
Chandis  stock.  He  could  not  receive  cash  or  stock 
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dividends  thereon.  He  could  not  exercise  individ- 
ually any  of  the  rights  of  ownership  with  respect  to 
that  stock  which  he  enjoyed  prior  to  the  conveyance. 
He  could  not  sell,  invest  and  reinvest  the  proceeds 
of  any  sale.  He  could  not  anticipate,  assign  or  alien- 
ate his  present  right  to  receive  trust  income.  His  sole 
power  over  trust  income  was  to  appoint  the  benefi- 
ciary or  beneficiaries  entitled  thereto  after  his  death. 
He  had  no  right  to  "sprinkle"  trust  income  during 
his  lifetime,  as  the  trustor  was  entitled  to  do  in 
Commissioner  v.  Buck,  120  Fed.  (2d)  775.  He  had 
no  right,  individually  or  as  trustee,  to  withhold  in- 
come in  his  discretion,  to  accumulate  income  for 
the  remainderman  as  against  the  life  tenant,  to  treat 
corpus  as  if  he  were  the  owner  thereof,  to  hold 
trust  assets  without  disclosing  the  trust,  to  remove 
trust  assets  to  some  other  jurisdiction,  or  to  exercise 
any  unusual  or  extraordinary  powers,  as  the  trustoi'- 
tiaistee  was  entitled  to  do  in  Louis  Stockstrom,  3 
T.  C.  255,  affirmed  148  Fed.  (2d)  491.  Here,  a  trus- 
tor had  no  power  of  management  or  control  over 
corpus  or  income  whatever,  as  such  power  was 
vested  in  eight  trustees  who  could  exercise  their 
power  in  many  instances  only  by  their  unanimous 
agreement,  and  in  any  event  only  by  a  majority 
vote  of  such  trustees.  No  trustor  could,  at  his  pleas- 
ure, control  the  acts  of,  or  remove,  any  trustee.  No 
trustor  could  amend,  alter,  revoke  or  modify  any 
provision  of  the  trust  indenture.  Certain  provisions 
of  the  indenture  could  be  modified  by  the  unanimous 
action  of  the  trustors  during  their  joint  lives,  but 
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no  modification  could  be  effective  which  directly  or 
indirectly  changed  the  duration  of  the  trust  or  the 
initial  character  of  the  trust  estate. 

Respondent  contends,  however,  that  any  attribute 
of  ownership  conveyed  away  by  the  individual  trus- 
tors was  vested  in  the  family  group,  either  as  trus- 
tees or  trustors,  so  that  actually  control  and  domina- 
tion of  the  property  and  income  continued  un- 
changed. The  powers  granted  the  trustees  do  not 
support  this  contention.  Paragraphs  one  to  four  of 
Article  VI  deal  with  the  trust  corpus  while  it  con- 
sists of  The  Times  and  Chandis  stock,  and,  gener- 
ally speaking,  requires  the  unanimous  agreement  of 
the  eight  trustees  to  act  with  respect  thereto.  Para- 
graph four  provides  for  the  management  of  the 
trust  in  the  event  that  assets  of  a  substantially  dif- 
ferent character  are  held  by  the  trustees,  a  contin- 
gency which  did  not  occur  during  any  of  the  taxable 
years,  so  that  the  powers  and  discretions  therein 
granted  are  inapplicable  to  the  present  issue.  Para- 
graph six  grants  certain  general  powers  and  discre- 
tions to  the  trustees  except  that  the  trustees  shall 
have  no  power  or  discretion  to  determine  the  nature 
of  "all  stock  dividends,"  or  "all  cash  dividends." 
The  first,  in  the  words  of  the  indenture,  "shall  in- 
ure to  or  fall  upon  principal",  and  the  other,  "shall 
go  to  income  of  the  Trust  Estate."  The  powers  and 
discretions  vested  in  the  trustees  are  fiduciary  pow- 
ers which  must  be  exercised  in  good  faith  for  the 
benefit  of  the  beneficiaries  and  not  for  the  personal 
benefit  or  aggrandizement  of  the  trustors.  Anthony 
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J.  Drexel  Biddle,  Jr.,  et  al.,  11  T.  C.  (promulgated 
November  30,  1948). 

Respondent  also  contends  that  the  trustors,  as  a 
family  grouj),  retained  dominion  and  control  over 
corpus  and  income  by  reserving  to  themselves  the 
power  to  modify  the  trust  instrument.  He  reasons 
that  by  modification  of  the  proper  paragraphs  of  the 
instrument  the  trustors  could  take  possession  of  the 
stock  dividends.  A  brief  examination  of  some  of  the 
trust  provisions  that  would  have  to  be  modified  un- 
der the  reserved  power  will  suffice  to  show  that  no 
such  dominion  and  control  was  retained  by  the  trus- 
tors. 

In  the  first  place,  Article  I  requires  that  through- 
out the  term  of  the  trust  the  trust  corpus  shall  con- 
sist of  "all  of  the  shares  of  the  capital  stock  of 
Chandis  Securities  Company  delivered  to  the  Trus- 
tees hereunder."  The  stock  dividends  in  question 
were  preferred  shares  of  Chandis  and,  by  the  provi- 
sions of  Article  VI,  inured  to  and  fell  into  princi- 
pal. Such  dividends  became  a  part  of,  and  remained 
a  part  of,  corpus  during  the  term  of  the  trust.  The 
provisions  of  Article  VI  (2)  show  that  the  powers 
conferred  upon  the  trustees  by  the  trustors  were  to 
"be  exercised  only  to  maintain  such  a  proportionate 
interest  as  is  now  represented  in"  The  Times  and 
Chandis  companies.  Reference  to  Exhibit  2-B  at- 
tached to  the  stipulated  facts  shows  that  the  pre- 
ferred sto<!k  carried  voting  rights  of  one  and  three- 
sevenths  votes  for  each  share  of  preferred,  as  com- 
pared to  one  vote  for  each  share  of  common.  Any 
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amendment  by  the  trustors  as  a  group  that  distrib- 
uted the  preferred  stock  would,  therefore,  destroy 
the  proportionate  interest  that  the  trust  had  in 
Chandis.  Such  an  amendment  would  change  the  ini- 
tial character  of  the  trust  and  would  exceed  the 
limited  power  of  modification  reserved  by  the  trus- 
tors. 

Another  reason  which  makes  any  joint  action  by 
the  trustors  on  the  above  amendment  unlikely  is  the 
adverse  interest  of  Norman  Chandler.  His  personal 
interests  would  undoubtedly  lead  him  to  object  to 
any  modification  that  would  hurt  his  chances  to  as- 
sume the  presidency  of  The  Times.  Without  his  con- 
sent the  other  trustors  would  be  powerless  to  modify 
the  trust  instrument  in  any  particular. 

A  third  deterring  factor  in  making  any  such 
amendment  is  the  rights  of  the  remaindermen.  As 
hereinabove  pointed  out,  California  law  would  not 
permit  the  trustors  to  terminate  the  trust  upon  the 
theory  that  they  were  the  only  interested  parties.  If 
the  trustors  could  amend  so  as  to  distribute  a  part  of 
the  trust  corpus,  they  could  amend  so  as  to  distrib- 
ute the  entire  corpus  and  thus  terminate  the  trust. 
The  law  will  not  permit  the  trustors  to  accomplish 
by  indirection  that  which  they  can  not  do  directly. 
We  are  of  the  opinion  that  any  remainderman 
could,  by  proper  court  action,  prevent  the  trustors 
from  distributing  the  corpus  to  the  life  tenants. 
Bixby  case,  supra. 

What  has  been  said  with  reference  to  Article  I 
and  the  mof ification  thereof  applies  with  equal  force 
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to  the  amendment  of  Article  III.  This  Article  pro- 
vides for  the  distribution  of  the  entire  net  income  of 
the  trust  available  in  cash  to  the  present  benefici- 
aries. If  the  trustors  amended  this  Article  to  require 
the  distribution  of  all  stock  dividends,  in  addition  to 
all  cash  dividends,  then  the  situation  would  be  iden- 
tical with  that  above  related.  With  each  distribu- 
tion of  stock  dividends  the  trust's  proportionate  in- 
terest in  Chandis  would  decrease.  In  view  of  the  de- 
clared purpose  of  the  trust  it  can  not  be  assumed 
that  Norman  Chandler  would  ever  consent  to  any 
change  or  modification  that  was  directly  contrary  to 
his  interests.  But  if  he  consented,  and  if  the  trus- 
tors unanimously  agreed  to  amend,  the  amendment 
would  still  violate  the  express  terms  of  the  trust  and 
would  exceed  the  limited  power  of  modification  re-^ 
served  in  Article  IX. 

Our  findings  show  that  during  each  of  the  taxable 
years  trust  corpus  was  increased  by  taxable  stock 
dividends.  It  follows  that  the  pro  rata  share  of  each 
trustor  under  the  power  of  appointment  retained  in 
Article  III  was  increased.  This  power  could  be  exer- 
cised during  the  trustor's  lifetime  but  was  effective 
only  at  death.  It  could  not  be  exercised  to  reduce 
corpus  or  income  to  the  trustor's  possession.  It  is 
suggested,  however,  that  the  power  to  appoint  after 
death  permitted  the  trustor  to  realize  substantial 
economic  benefits  which  can  be  taxed  to  the  trustor 
under  the  broad  sweep  of  section  22  (a).  A  similar 
contention  was  made  and  rejected  in  the  Bateman 
case  after  the  Circuit  Court  reviewed  a  number  of 
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Supreme  Court  cases,  including  the  Clifford  case 
and  Helvering  v.  Horst,  311  U.  S.  112.  We  hold, 
therefore,  that  the  trustors  received  no  such  substan- 
tial economic  benefits  under  their  reserved  power  of 
appointment  as  would  justify  our  taxing  the  stock 
dividends  to  them  as  realized  income. 

The  Klein  case,  supra,  upon  which  respondent  re- 
lies, is  distinguishable  factually  and  legally  from 
these  cases.  Our  opinion  therein  distinguishes  that 
case  from  the  Bateman  case  and  points  out  (p.  1201) 
that  it  is  more  analogous  to  the  Buck  case,  supra. 
These  cases  are  unlike  the  Buck  and  Klein  cases. 

In  view  of  the  foregoing  we  hold  that  the  stock 
dividends  are  not  taxable  to  the  trustors  under  Sec- 
tion 22  (a). 

Respondent's  alternative  contentions,  that  sec- 
tions 166  or  167  apply,  are  not  well  founded.  As  we 
have  hereinbefore  pointed  out,  this  is  not  a  revocable 
trust.  Nor  is  there  any  basis  for  holding  that  the 
trustors  could,  by  joint  action,  work  a  forfeiture, 
when  they  could  not,  by  direct  action,  terminate  the 
trust  and  take  over  the  corpus.  It  is  equally  clear, 
in  our  opinion,  that  the  taxable  stock  dividends  were 
not  held,  used  or  accumulated  for  the  benefit  of  the 
grantors.  Such  dividends  became  a  part  of  trust 
corpus  which  would  be  distributed  to  those  entitled 
to  take  at  the  expiration  of  the  trust.  We  hold  that 
sections  166  and  167  are  inapplicable.  Commissioner 
V.  Bateman,  supra. 

The  final  dispute  between  the  parties  is  whether 
the  policy  announced  in  T.  D.  5488,  C.  B.  1946-1,  19, 
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and  T.  D.  5567,  C.  B.  1847-2,  9,  amending  section 
29.22  (a) -21,  Regulations  111,  should  be  applied  in 
this  instance  the  amendments,  which  apply  only  to 
taxable  years  beginning  with,  or  after  January  1, 
1946,  were  approved  December  29,  1945,  and  June 
30,  1947,  respectively,  and  dealt  with  the  taxation  of 
trust  income  to  the  grantor  within  the  principles  of 
Helvering  v.  Clifford,  supra.i  In  connection  with  the 
graphs  one  to  foiu"  of  Article  VI  deal  with  the  trust 
amendments,  the  respondent,  by  Mini.  5968,  C.B. 
1946-1,  25,  and  Mim.  6156,  C.B.  1947-2,13,  stated 
that  "it  will  be  the  policy  of  the  Bureau,  where  no 
inconsistent  claims  prejudicial  to  the  Government 
are  asserted  by  trustees  or  beneficiaries,  not  to  assert 
liability  of  the  grantor  for  any  prior  taxable  year 
under  the  general  provisions  of  section  22  (a)  of  the 
Internal  Revenue  Code  if  the  trust  income  would 
not  be  taxable  to  the  grantor  under  the  regulations 
as  amended."  Mim.  6156. 

Petitioners  contend  that  they  are  entitled  to  bene- 
fit from  the  foregoing  statement  of  Bureau  policy 
even  though  the  amendments  are  not  retroactive. 
This  contention  is  obviously  in  the  alternative,  al- 
though not  so  stated.  In  other  words,  if  petitioners 
lost  on  the  other  contentions  they  rely  upon  Bureau 
policy  as  above  set  forth.  It  is  unnecessary  to  ex- 
plore the  arguments  of  the  parties  on  this  point  in 
view  of  our  conclusions  on  the  other  contentions. 


iThe  amendments  need  not  be  set  forth  in  view  of 
our  disposition  of  this  point. 
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For  the  reasons  and  upon  the  authorities  above- 
mentioned  we  hold  that  petitioners  created  a  valid 
trust;  that  they  are  not  taxable  under  section  22 
(a)  as  construed  by  the  Clifford  case,  supra;  that 
the  trust  is  not  revocable  within  the  meaning  of  sec- 
tion 166 ;  and  that  the  trust  income,  in  so  far  as  the 
stock  dividends  are  concerned,  is  not  held  or  accu- 
mulated for  future  distribution  for  the  benefit  of  the 
grantors  within  the  meaning  of  section  167. 

The  parties  have  stipulated  the  deficiencies  and 
overpajonents  in  income  taxes  for  the  taxable  years 
to  be  as  follows  in  the  event  that  we  determine  the 
stock  dividends  are  not  taxable  to  petitioners.  (The 
amounts  shown  in  parentheses  represent  overpay- 
ments) : 

Taxpayers  1938  1939  1940  1941 

MayC.  C4oodan $    317.48  $20,482.24    ($50.91)  $240.32 

Marian  0.  Chandler 21,301.69  42.61      184.38  626.45 

Norman  Chandler  4,592.52  918.09  1,218.56  1,840.23 

Philip  Chandler (13.79)        407.21      300.00  1,209.86 

Constance  C.  Crowe 1,577.88  938.28  1,286.73  700.51 

Helen  C.  (4arland 133.03  59.22      582.38  16.20 

Ruth  C.  Williamson 96.65  1,583.92      (48.66)  234.79 

It  is  further  stipulated  and  agreed,  and  the  Court 
may  find  as  part  of  its  decisions,  that  the  deficien- 
cies in  amounts  above  stated  were  paid  by  the  re- 
spective petitioners  to  the  collector  of  internal  reve- 
nue at  Los  Angeles,  California,  on  December  31, 
1946,  with  the  following  exceptions:  in  the  case  of 
May  Chandler  Goodan  part  payment  of  the  defici- 
encies for  the  years  1938  and  1939  were  made  on 
June  30,  1944,  in  the  amounts  of  $236.42  and  $20,- 
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294.44,  respectively,  and  the  deficiency  for  1941  has 
not  been  paid ;  in  the  case  of  Philip  Chandler  the  de- 
ficiencies for  the  years  1939  to  1941  in  the  total 
amount  of  $1,917.07  have  been  reduced  by  the  over- 
payment for  the  year  1938  of  $13.79  and  the  net 
amount  of  $1,903.28  was  paid  on  December  31,  1946 ; 
and  in  the  case  of  Ruth  Chandler  Williamson  defi- 
ciencies for  the  years  1938,  1939  and  1941,  less  an 
overpayment  for  the  year  1940,  were  paid  on  De- 
cember 31,  1946,  as  follows : 

1938  $      96.65 

1939  5,290.50 

1941  234.79 

$5,621.94 

1940  48.66 

Net  Amount  Paid $5,573.28 

It  is  further  stipulated  and  agreed,  and  the  Court 
may  find  as  part  of  its  decisions,  that  the  overpay- 
ments above  stated  were  made  within  three  years  be- 
fore the  mailing  of  the  notices  of  deficiency  or  the 
filing  of  the  petitions  or  the  execution  of  consents  un- 
der the  provisions  of  section  276  (b)  of  the  Internal 
Revenue  Code  or  the  Revenue  Act  of  1938,  and  that 
the  notices  of  deficiency  were  mailed,  the  petitions 
were  filed,  or  the  consents  were  executed  within 
three  years  from  the  time  the  returns  were  filed. 
(Section  322  (d)  of  the  Internal  Revenue  Code  and 
the  Revenue  Act  of  1938,  as  amended  by  section  169 
(b)  of  the  Revenue  Act  of  1942  and  section  509  of 
the  Revenue  Act  of  1943.) 
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Reviewed  by  the  Court. 
Decisions  will  be  entered  accordingly. 
Seal. 

Kern,  J.,  dissenting: 

I  am  of  the  opinion  that  the  powers  retained  by 
the  trustors  by  Article  IX  of  the  Trust  Indenture 
and  specifically  embracing  the  power  to  modify  the 
provisions  of  Article  VI,  make  this  case  more  analo- 
gous to  Stanley  J.  Klein,  4  T.C.  1195,  affd.  154  Fed. 
(2d)  58,  than  to  Lady  Marian  Bateman,  43  B.T.A. 
69,  affd.  127  Fed.  (2d)  266 ;  and  therefore  I  respect- 
fully dissent  from  the  conclusion  of  the  majority. 
Turner,  Murdock,  and  Disney,  J.,  agree  with  this 
dissent. 

Served  May  23,  1949. 

Seal 
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[Title  of  Tax  Court  and  Causes.] 

Docket  Nos.  3033,  3036,  3037,  3038,  3039,  3040. 
and  3041. 

MOTION  TO  VACATE  DECISION 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, by  his  attorney,  Charles  Oliphant,  Chief  Coun- 
sel, Bureau  of  Internal  Revenue,  and  moves  that  the 
Tax  Court's  decision  entered  May  24,  1949,  be  vacat- 
ed and  set  aside,  and  for  cause  therefor  states : 

The  respondent  has  this  date  filed  a  motion  for 
reconsideration  for  the  following  reasons: 

1.  Bixby  V.  California  Trust  Company  (1949) 
190P.  (2d)  321,  which  furnished  the  chief  basis  for 
the  petitioner's  contention  and  the  Court's  Findings 
of  Fact  and  Opinion  herein  has  been  reversed  by  the 
Supreme  Court  of  California,  Bixby  v.  California 
Trust  Company  (February  25,  1949)  202  P.  (2d) 
1018.  Thus,  the  legal  basis  for  the  Court's  Findings 
and  Opinion  no  longer  exists.  Under  the  laws  of 
California,  as  restated  by  the  Supreme  Court,  the 
trust  is  revocable  and  the  parties  in  interest  could 
terminate  it.  Hence,  a  decision  for  respondent  is 
required.  Bixby  v.  California  Trust  Company, 
supra. 

2.  Gray  v.  Union  Trust  Company,  171  Cal.  637, 
154  Pac.  306,  also  relied  upon  by  the  petitioners 
and  the  Tax  Court  was  distinguished  by  the  Cali- 
fornia Supreme  Court  in  the  Bixby  Case,  supra, 
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on  the  ground  that  the  remaindermen  (trustor's 
heirs)  were  to  be  determined  by  the  laws  of  suc- 
cession in  effect  at  the  time  the  trust  was  created. 
This  distinction  shows  that  the  Gray  case,  supra, 
has  no  bearing  on  the  instant  cases.  In  the  instant 
cases  the  purported  ''remainders"  were  to  the 
trustor's  "*  *  *  living  heirs  at  law  in  accordance 
with  the  laws  of  succession  in  California  in  force 
at  the  time  of  the  trustor's  death"  (Page  20,  Tax 
Court's  Opinion  herein).  It  is  now  manifest  that 
under  California  law  such  language  does  not  create 
a  remainder  interest.  Moreover,  see  Justice  Car- 
ter's concurring  opinion  that  Gray  v.  Union  Trust 
Company,  supra,  is  not  sound  law  and  should  be 
overruled. 

3.  Plainly,  in  the  instant  cases  the  heirs  were  to 
take  the  corpus  in  accordance  with  the  laws  of  suc- 
cession of  California  in  force  at  the  time  of  the 
trustor's  death.  Thus,  therefore,  under  California 
law  as  restated  the  trust  instrument  created  no 
remainder  interest  in  the  heirs  at  law.  Therefore, 
the  trust  is  revocable  and  terminable  as  contended 
for  by  respondent,  making  the  stock  dividends  tax- 
able to  petitioners .  under  Sections  22(a),  166  and 
176  of  the  Internal  Revenue  Code. 

4.  Moreover,  Nelson  v.  California  Trust  Com- 
pany (February  25,  1949)  202  P.  (2d)  1021  which 
case  involved  the  identical  trust  as  in  the  Bixby 
V.  California  Trust  Company  case,  supra,  and  de- 
cided the  same  day,  furnishes  further  support  for 
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respondent's  position  as  to  the  invalidity  and  non- 
effectiveness  of  the  subject  trust  under  California 
law. 

5.  As  additional  support  for  this  motion,  respon- 
dent refers  to  and  incorporates  his  brief  on  file 
herein. 

Wherefore,  it  is  prayed  that  this  motion  be 
granted. 

/s/  CHARLES  OLIPHANT, 
Chief  Comisel, 

Bureau  of  Internal 
Revenue. 

Of  Counsel: 

B.  H.  Neblett, 
Division  Counsel, 

R.  C.  Whitley, 

Special  Attorney, 

Bureau  of  Internal  Revenue. 

Received  and  filed  June  7,  1949.  U.  S.  T.  C. 
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[Title  of  Tax  Court  and  Causes.] 

Docket  Nos.  3033,  3036,  3037,  3038,  3039,  3040,  and 
3041. 

ORDER  VACATING  DECISIONS 

Decisions  in  the  above-entitled  causes  were  en- 
tered May  24,  1949.  Thereafter,  and  on  June  7, 
1949,  respondent  filed  a  Motion  to  Vacate  Decisions, 
and  also  a  Motion  to  Reconsider  and  Set  Aside  The 
Tax  Court's  Findings  of  Fact  and  Opinion  Herein. 
Hearing  was  had  on  said  motions  in  Los  Angeles, 
California,  on  June  13,  1949,  and  it  appearing  that 
our  decisions  should  be  vacated  pending  action  on 
respondent's  Motion  to  Reconsider  and  Set  Aside 
The  Tax  Court's  Findings  of  Fact  and  Opinion 
Herein,  it  is  Now,  Therefore, 

Ordered:  That  the  decisions  entered  herein  on 
May  24,  1949,  be  and  the  same  are  hereby  vacated. 

/s/  WILLIAM  W.  ARNOLD, 
Judge. 
Washington,  D.  C. 
Dated:  August  15,  1949. 

Served  Aug.  16,  1949. 
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[Title  of  Tax  Court  and  Causes.] 

Docket  Nos.  3033,  3036,  3037,  3038,  3039,  3040,  and 
3041. 

ORDER  DENYING  RESPONDENT'S  MOTION 
TO  RECONSIDER  AND  SET  ASIDE  FIND- 
INGS OF  FACT  AND  OPINION 

On  June  7, 1949  respondent  filed  separate  motions. 
(1)  To  vacate  our  decisions  entered  May  24,  1949, 
and  (2)  to  reconsider  and  set  aside  our  findings  of 
fact  and  opinion.  The  motions  were  argued  in  Los 
Angeles  and  the  parties  granted  until  July  28,  1949, 
and  August  29,  1949,  for  briefs  and  reply  briefs,  re- 
spectively. On  August  15,  1949,  we  vacated  our  deci- 
sions, pending  action  upon  respondent's  motion  to 
reconsider  and  set  aside  our  findings  of  fact  and 
opinion.  Full  and  complete  consideration  having 
been  given  to  the  parties'  briefs  and  reply  briefs 
on  the  motion  and  to  our  findings  of  fact  and  opin- 
ion, in  12  T.C.  817,  it  is 

Ordered:  That  respondent's  motion  to  reconsider 
and  set  aside  our  findings  of  fact  and  opinion,  be  and 
the  same  is  hereby  denied  for  the  reasons  briefly 
set  forth  in  the  memorandum  accompanying  this 
order. 

Dated:  Washington,  D.  C,  November  30,  1949. 

[Seal]        /s/  WILLIAM  W.  ARNOLD, 
Judge. 

*Proceedings    of   the    following   petitioners    are 
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consolidated  herewith:  Marian  Otis  Chandler;  Nor- 
ma Chandler ;  Philip  Chandler ;  Constance  Chandler 
Crowe ;  Helen  Chandler  Garland ;  and  Ruth  C.  Wil- 
liamson. 

MEMORANDUM  ACCOMPANYING  ORDER 

The  principal  ground  for  respondent's  motion  is 
that  Bixby  v.  California  Trust  Company  (1948),  190 
P.  (2d)  321,  cited  and  relied  upon  in  our  report,  was 
reversed  by  the  Supreme  Court  of  California  in 
Bixby  V.  California  Trust  Company  (February  25, 
1949),  202  P.  (2d)  1018,  which  was  subsequent  to  the 
time  this  case  was  submitted  to  us.  Respondent 
contends  that  under  the  California  law,  as  restated 
by  its  Supreme  Court  in  the  1949  Bixby  decision, 
the  present  trust  created  no  remainder  interests  in 
the  heirs-at-law  and  the  trust  is  revocable  and  ter- 
minable. 

In  its  1949  Bixby  decision  the  California  Supreme 
Court  clearly  stated  the  general  rule  to  be :  "  Where 
the  trustor  is  the  sole  heneficiary  *  *  *,  he  can  compel 
termination  in  the  ahsence  of  a  showing  of  inca- 
pacity or  other  reason  why  he  should  not  be  permit- 
ted to  exercise  control  over  his  property  *  *  *." 
[Emphasis  supplied].  And  with  equal  clarity  the 
California  Supreme  Court  stated  the  following  limi- 
tation or  exception  to  the  general  rule:  ''On  the 
other  hand,  if  remainder  interests  were  created  in 
'plaintiff's  {_Bixl)y'\  heirs,  they  were  also  'benefi- 
ciaries, and  the  court  could  not  termiymte  the  trust 
without  their  consent."  [Emphasis  supplied]. 
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Whether  remainder  interests  were  created  in  the 
trustor's  heirs-at-law  is  a  matter  of  intent  according 
to  the  California  Supreme  Court.  And  where  the 
trustor  creates  a  life  estate  in  himself  with  a  gift 
over  to  his  heirs  he  ordinarily  intends  the  same  thing 
as  if  he  had  given  the  property  to  his  estate ;  he  does 
not  intend  to  make  a  gift  to  any  particular  person 
but  indicates  only  that  upon  his  death  the  residue  of 
the  trust  property  shall  be  distributed  according  to 
the  general  laws  governing  succession,  and  he  does 
not  intend  to  create  in  any  persons  an  interest  which 
would  prevent  him  from  exercising  control  over  the 
beneficial  interest.     See  202  P.  (2d)  1019. 

Under  well  recognized  rules  of  construction  of 
written  instruments  all  provisions  of  a  trust  in- 
denture must  be  given  consideration  in  arriving  at 
the  intent  of  the  parties  thereto.  No  trustor  here 
provided  for  the  termination  of  the  trust  on  his  or 
her  death  with  gift  over  to  heirs  generally  as  in  the 
Bixby  case.  On  the  contrary  each  trustor  provided 
that  upon  his  or  her  death  trust  income  should  go 
to  a  particular  person,  the  spouse.  In  the  event  the 
spouse  predeceased  the  trustor,  the  trust  income  was 
given  to  a  particular  class  of  persons,  the  issue.  If 
no  spouse  and  no  issue  survived  the  trustor  then 
gave  the  trust  income  to  the  living  heirs  of  the 
trustor  until  the  termination  of  the  trust.  Similarly 
the  trustor  provided  that  upon  termination  of  the 
trust  the  trust  corpus  was  vested  in  and  distributed 
to  a  particular  class,  namely,  his  or  her  then  living 
issue,  per  stirpes ;  and  if  none  survived,  trust  corpus 
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was  to  go,  upon  termination  of  the  trust,  to  the  liv- 
ing heirs-at-law,  the  identit}^  and  respective  shares 
to  be  determined  by  California  law  in  force  at  the 
time  of  the  trustor's  death.  It  was  only  after  the 
natural  objects  of  the  trustor's  bounty  ceased  to 
exist  that  the  California  law  of  succession  was  to 
take  its  course. 

Nor  could  the  trustors  mider  the  power  of  ap- 
pointment reserved  to  them  in  Art.  Ill  of  the 
trust  instrument  vest  at  death  such  an  interest  in 
the  corpus  as  heirs  generally  take  under  California 
law.  This  is  so  for  the  reason  that  Art.  IV  fixes 
the  termination  of  the  trust  upon  the  death  of  the 
last  survivor  of  21  named  individuals.  Art,  lY.  is 
irrevocable.  Art.  IX  expressly  jDrohibits  the 
trustors  from  doing  anything,  directly  or  indirectly, 
that  would  terminate  the  trust  prior  to  the  expira- 
tion of  the  fixed  term  thereof,  to  vest  the  unre- 
stricted ownership,  use,  possession  and  control  of 
trust  corpus  in  themselves  or  in  their  appointees, 
at  or  prior  to  the  expiration  of  the  fixed  term  of 
the  trust.  Should  an  attempt  be  made  under  the 
power  of  appointment  to  appoint  corpus  to  heirs 
generally  at  death,  the  possession  and  control  there- 
of would  be  held  in  abeyance  until  the  death  of  the 
last  survivor  of  the  21  named  individuals.  Corpus 
could  not  pass  at  death  to  the  heirs. 

Under  well  recognized  rules  of  construction  of 
written  instruments  all  provisions  of  a  trust  inden- 
ture must  be  given  consideration  in  arriving  at  the 
intent  of  the  parties  thereto.    No  trustor  here  pro- 
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vided  for  the  termination  of  the  trust  on  his  or  her 
death  with  gift  over  to  heirs  generally  as  in  the 
Bixby  case.  On  the  contrary  each  trustor  provided 
that  upon  his  or  her  death  trust  income  should  go 
to  a  particular  person,  the  spouse.  In  the  event  the 
spouse  predeceased  the  trustor,  the  trust  income  was 
given  to  a  particular  class  of  persons,  the  issue.  If 
no  spouse  and  no  issue  survived  the  trustor  then 
gave  the  trust  income  to  the  living  heirs  of  the 
trustor  until  the  termination  of  the  trust.  Similarly 
the  trustor  provided  that  upon  termination  of  the 
trust  the  trust  corpus  was  vested  in  and  distributable 
to  a  particular  class,  namely,  his  or  her  then  living 
issue,  per  stirpes ;  and  if  none  survived,  trust  corpus 
was  to  go,  upon  termination  of  the  trust,  to  the  living 
heirs-at-law,  the  identity  and  respective  shares  to  be 
determined  by  California  law  in  force  at  the  time 
of  the  trustor's  death.  It  was  only  after  the  natural 
objects  of  the  trustor's  bomity  ceased  to  exist  that 
the  California  law  of  succession  was  to  take  its 
course. 

Nor  could  the  trustors  under  the  power  of  ap- 
pointment reserved  to  them  in  Art.  Ill  of  the  trust 
instrument  vest  at  death  such  an  interest  in  the 
corpus  as  heirs  generally  take  under  California  law. 
This  is  so  for  the  reason  that  Art.  IV  fixes  the 
termination  of  the  trust  upon  the  death  of  the  last 
survivor  of  21  named  individuals.  Art.  IV  is  ir- 
revocable. Art.  IX  expressly  prohibits  the  trustors 
from  doing  anything,  directly  or  indirectly,  that 
would  terminate  the  trust  prior  to  the  expiration 
of  the  fixed  term  thereof,  to  vest  the  unrestricted 
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ownership,  use,  possession  and  control  of  trust  cor- 
pus in  themselves  or  in  their  appointees,  at  or  prior 
to  the  expiration  of  the  fixed  term  of  the  trust. 
Should  an  attempt  be  made  under  the  power  of  ap- 
pointment to  appoint  corpus  to  heirs  generally  at 
death,  the  possession  and  control  thereof  would  be 
held  in  abeyance  until  the  death  of  the  last  survivor 
of  the  21  named  individuals.  Corpus  could  not  pass 
at  death  to  the  heirs-at-law  generally  as  the  Supreme 
Court  of  California  in  the  Bixby  case  said  would 
be  necessary  to  give  trustors  such  rights  of  control 
as  would  make  them  in  effect  owners  of  the  corpus. 
As  the  trustors  could  not  vest  the  unrestricted  use, 
possession  and  control  of  the  corpus  in  their  heirs- 
at-law  at  death,  their  appointees,  whether  heirs-at- 
law  or  others,  would  be  in  no  better  position  under 
California  law.  In  other  words,  the  appointees  take 
their  interests  subject  to  the  terms  of  the  trust 
agreement. 

For  the  foregoing  reasons  the  decisions  vacated 
August  15,  1949  will  be  reentered. 

Entered  Nov.  30,  1949. 

Served  Dec.  1,  1949. 


vs.  May  Chandler  Goodan,  et  al.  81 

The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  3033 

MAY  CHANDLER  GOODAN, 

Petitioner, 
Vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  Opinion  of  this  Court,  pro- 
mulgated May  23,  1949,  it  is 

Ordered  and  decided:  That  there  are  deficiencies 
in  income  tax  for  the  calendar  years  1938,  1939  and 
1941  in  the  respective  amounts  of  $317.48,  $20,- 
482.24,  and  $240.32;  and  that  there  is  an  overpay- 
ment in  income  tax  for  the  calendar  year  1940  in 
the  amount  of  $50.91,  which  overpayment  was  made 
within  three  years  before  the  filing  of  the  petition. 

[Seal]  /s/  WILLIAM  W.  ARNOLD, 

Judge. 

Entered  Nov.  30,  1949. 

Served  Dec.  1,  1949. 
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In  The  United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

T.  C.  Docket  No.  3033 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  Review, 

vs. 

MAY  CHANDLER  GOODAN, 

Respondent  on  Review. 

PETITION  FOR  REVIEW 

To  the  Honorable  Judges  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit: 

The  Commissioner  of  Internal  Revenue  hereby  pe- 
titions the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  the  decision  entered  by  The 
Tax  Court  of  the  United  States  on  November  30, 
1949  "That  there  are  deficiencies  in  income  tax  for 
the  calendar  years  1938,  1939  and  1941  in  the  respec- 
tive amounts  of  $317.48,  $20,482.24,  and  $240.32; 
and  that  there  is  an  overpayment  in  income  tax  for 
the  calendar  year  1940  in  the  amount  of  $50.91" 
in  respect  of  the  Federal  income  tax  liability  of  May 
Chandler  Goodan,  the  above-named  respondent  on 
review.  This  petition  for  review  is  filed  pursuant 
to  the  provisions  of  Sections  1141  and  1142  of  the 
Internal  Revenue  Code. 

The  respondent  on  review.  May  Chandler  Goodan, 
is  a  resident  of  Los  Angeles,  California,  and  filed 
her  Federal  income  tax  returns  for  the  years  1938, 
1939,  1940  and  1941  with  the  Collector  of  Internal 
Revenue  for  the  Sixth  District  of  California,  whose 
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office  is  ill  Los  Angeles,  California,  and  within  the 
jurisdiction  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  wherein  this  review  is  sought. 

Nature  of  Controversy 
The  issue  presented  to  and  passed  upon  by  The 
Tax  Court  of  the  United  States  and  which  was  de- 
cided contrary  to  the  Commissioner's  determination 
is  whether  certain  taxable  stock  dividends  which 
were  received  by  Chandler  Trust  No.  2,  of  which 
trust  the  respondent  on  review  was  one  of  the  life 
tenant  trustors  are  taxable  to  the  life  tenant  trustors 
of  the  trust,  as  determined  by  the  Commissioner, 
or,  as  claimed  by  the  taxpayer,  to  the  trust  it- 
self. The  Tax  Court  held,  contrary  to  the 
Commissioner's  determination,  that  Sections  22(a), 
166,  and  167  of  the  Revenue  Act  of  1938  and  the 
Internal  Revenue  Code  are  inapplicable  and  that 
the  stock  dividends  in  question  are  taxable  to  the 
trust  rather  than  to  the  life  tenant  beneficiaries  and 
trustors.  The  Commissioner's  determination  in  this 
and  related  cases  was  thus  disapproved  in  so  far  as 
it  reflected  the  Commissioner's  inclusion  of  an  al- 
locate portion  of  the  taxable  stock  dividends  in  the 
taxable  income  of  each  of  the  life  tenant  trustors 
for  the  years  here  involved. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of   Internal  Revenue,   At- 
torneys for  the  Petitioner  on  Review. 

[Endorsed] :  Filed  Feb.  17,  1950  U.  S.  C.  A. 
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[Title  of  Court  of  Appeals  and  Cause.] 

Docket  No.  3033 

STATEMENT  OF  POINTS 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, petitioner  on  review  in  the  above-entitled  cause, 
by  and  through  his  attorneys,  Theron  L.  Caudle,  As- 
sistant Attorney  General,  and  Charles  Oliphant, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  and 
hereby  states  that  he  intends  to  rely  upon  the  fol- 
lowing points  in  this  proceeding: 
The  Tax  Court  of  the  United  States  erred: 

1.  In  ordering  the  deciding  that  there  are  defi- 
ciencies in  income  tax  for  the  years  1938,  1939  and 
1941  in  the  respective  amounts  of  only  $317.48,  $20,- 
482.24  and  $240.32;  and  that  there  is  an  overpay- 
ment in  income  tax  for  the  calendar  year  1940  in 
the  amoimt  of  $50.91. 

2.  In  failing  and  refusing  to  sustain  the  defi- 
ciencies in  tax  determined  by  the  Commissioner,  as 
modified  by  the  stipulation  of  the  parties,  on  the 
basis  that  the  stock  dividends  received  by  the  Chan- 
dler Trust  No.  2  were  taxable  to  the  life  tenant 
trustors. 

3.  In  holding  that  the  Chandler  Trust  No.  2  was, 
for  Federal  income  tax  purposes,  a  valid  trust  under 
the  laws  of  California. 

4.  In  failing  and  refusing  to  hold  and  decide  that 
the  Chandler  Trust  No.  2  was,  by  virtue  of  the  rights 
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of  amendment  or  modification  reserved  by  the 
trustors,  not  a  valid  trust  for  Federal  income  tax 
purposes  and  that,  accordingly,  the  taxable  stock 
dividends  received  by  the  trust  during  the  taxable 
years  were  taxable  to  the  life  tenant  trustors  under 
Sections  22(a)  and/or  Sections  166  and  167  of  the 
Revenue  Act  of  1938  and  the  Internal  Revenue  Code, 
rather  than  to  the  trust  itself. 

5.  In  holding  that  Sections  22(a),  166,  and  167 
of  the  Revenue  Act  of  1938  and  the  Internal  Reve- 
nue Code  are  inapplicable. 

6.  In  denying  the  Commissioner's  motion  to  re- 
consider and  set  aside  the  Court's  findings  of  fact 
and  opinion. 

7.  In  that  its  opinion  and  decision  are  contrary 
to  the  facts  as  stipulated  by  the  parties. 

8.  In  that  its  opinion  and  its  decision  are  con- 
trary to  law  and  the  Commissioner's  regulations. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Attor- 
neys for  Petitioner  on  Review. 

Statement  of  service  attached. 

Received  and  filed  May  4,  1950  U.  S.  C.  A. 
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The  Tax  Court  of  the  United  States 
Docket  No.  3036 

MARIAN  OTIS  CHANDLER, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above  named  petitioner  hereby  petitions  for  a 
redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  (LA:IT:90D:PB)  dated  June  30,  1943, 
and  as  a  basis  of  this  proceeding  alleges  as  follows : 


Petitioner  is  an  individual  residing  at  2330  Hill- 
hurst  Avenue,  Los  Angeles,  California.  Returns  for 
the  period  here  involved  were  filed  with  the  Collec- 
tor for  the  Sixth  District  of  California. 

II 

The  notice  of  deficiency,  a  copy  of  which  is  at- 
tached hereto,  marked  ''Exhibit  A"  and  made  a 
part  hereof,  was  mailed  to  the  petitioner  on  June  30, 
1943. 

in 

The  taxes  in  controversy  are  income  taxes  for  the 
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calendar  years  1938  to  1941,  inclusive,  totaling  $96,- 
735.36. 

IV 

The  determination  of  the  taxes  set  forth  in  said 
notice  of  deficiency  is  based  upon  the  following 
errors : 

(1)  Respondent  erred  in  determining  deficien- 
cies in  income  tax  for  the  years  1938  to  1941,  in- 
clusive, in  the  total  sum  of  $96,735.36. 

(2)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1938  the  sum  of  $20,- 
184.88. 

(3)  Respondent  erred  in  disallowing  a  loss  of 
$1333.33  sustained  during  the  year  1938  on  account 
of  her  interest  in  Imperial  Valley  Farm  Lands  As- 
sociation becoming  worthies. 

(4)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1938  the  sum  of 
$93,735.18. 

(5)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1939  the  sum  of  $22,- 
495.72. 

(6)  Respondent  erred  in  increasing  petitioner's 
net  taxable  income  for  the  year  by  the  sum  of  $24,- 
563.86. 

(7)  Respondent  erred  in  increasing  petitioner's 
net  taxable  income  for  the  year  1941  by  the  sum  of 
$12,342.48. 
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V 

The  facts  upon  which  petitioner  relies  as  the  basis 
of  this  proceeding  are  as  follows : 

(1)  Petitioner  is  a  resident  of  the  County  of  Los 
Angeles,  State  of  California,  and  as  such  filed  her 
income  tax  returns  for  each  of  the  years  herein  in- 
volved with  the  Collector  of  Internal  Revenue  for 
the  Sixth  Collection  District  of  California. 

(2)  Petitioner  during  the  years  herein  involved 
was  a  beneficiary  under  that  certain  trust  designated 
Trust  No.  2,  wherem  Marian  Otis  Chandler,  May  C. 
Groodan,  Constance  Chandler  (Constance  Chandler 
Crowe),  Euth  C.  Williamson,  Norman  Chandler, 
Harrison  G.  O.  Chandler,  Helen  C.  Garland,  and 
Philip  Chandler  are  designated  "present  trustees." 

(3)  Petitioner,  as  beneficiary,  during  the  year 
1938  received  as  her  full  and  complete  share  of  the 
distributive  net  income  of  said  Trust  No.  2  the  sum 
of  $26,442.77,  which  she  reported  in  her  income  tax 
return.  Notwithstanding  this  fact  respondent  er- 
roneously and  illegally  determined  that  petitioner's 
distributive  share  of  the  net  income  of  said  trust 
for  the  year  1938  was  the  sum  of  $46,627.65,  thereby 
erroneously  and  illegally  overstating  petitioner's  net 
taxable  income  by  the  sum  of  $20,184.88.  No  part 
of  this  last  mentioned  sum  was  either  actually  or 
constructively  received  by  petitioner  and  no  part 
thereof  constituted  taxable  income. 

(4)  Petitioner  during  the  year  1938  abandoned 
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her  interest  in  the  Imperial  Valley  Farm  Lands  As- 
sociation, which  had  cost  her  the  sum  of  $1333.33. 
Notwithstanding  this  fact,  the  respondent  erroneous- 
ly and  illegall}'-  disallowed  such  loss. 

(5)  Petitioner  during  the  year  1938  did  not  re- 
ceive, either  actually  or  constructively,  the  sum  of 
$93,735.18,  which  the  respondent  erroneously  and  il- 
legally added  to  petitioner's  net  taxable  income. 

(6)  Petitioner,  as  beneficiary,  during  the  year 

1939  received  as  her  full  and  complete  share  of 
the  distributive  net  income  of  said  Trust  No.  2  the 
sum  of  $25,338.77,  which  she  reported  in  her  income 
tax  return.  Notwithstanding  this  fast  respondent 
erroneously  and  illegally  determined  that  petition- 
er's distributive  share  of  the  net  income  of  said 
trust  for  the  year  1939  was  the  sum  of  $47,834.49, 
thereby  erroneously  and  illegally  overstating  peti- 
tioner's net  taxable  income  by  the  sum  of  $22,- 
495.72.  No  part  of  this  last  mentioned  sum  was 
either  actually  or  constructively  received  by  peti- 
tioner and  no  part  thereof  constituted  taxable  in- 
come. 

(7)  Petitioner,  as  beneficiary,  during  the  year 

1940  received  as  her  full  and  complete  share  of 
the  distributive  net  income  of  said  Trust  No.  2 
the  sima  of  $27,079.86,  which  she  reported  in  her 
income  tax  return.  Notwithstanding  this  fact  re- 
spondent erroneously  and  illegally  determined  that 
petitioner's  distributive  share  of  the  net  income  of 
said  trust  for  the  year  1940  was  the  sum  of  $51,- 
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643.72,  thereby  erroneously  and  illegally  overstating 
petitioner's  net  taxable  income  by  the  sum  of  $24,- 
563.86.  No  part  of  this  last  mentioned  sum  was 
either  actually  or  constructively  received  by  peti- 
tioner and  no  part  thereof  constituted  taxable  in- 
come. 

(8)  Petitioner,  as  beneficiary,  during  the  year 
1941  received  as  her  full  and  complete  share  of 
the  distributive  net  income  of  said  Trust  No.  2 
the  sum  of  $34,085.00,  which  she  reported  in  her  in- 
come tax  return.  Notwithstanding  this  fact  re- 
spondent erroneously  and  illegally  determined  that 
petitioner's  distributive  share  of  the  net  income  of 
said  trust  for  the  year  1941  was  the  sum  of  $46,- 
427.48,  thereby  erroneously  and  illegally  overstat- 
ing petitioner's  net  taxable  income  by  the  sum  of 
$12,342.48.  No  part  of  this  last  mentioned  sum  was 
either  actually  or  constructively  received  by  peti- 
tioner and  no  part  thereof  constituted  taxable  in- 
come. 

(9)  Respondent,  under  date  of  June  30,  1943, 
issued  a  notice  of  deficiency  determining  that  said 
Trust  No.  2  was  an  association  taxable  as  a  corpora- 
tion. Under  date  of  June  30,  1943,  respondent  is- 
sued a  notice  of  deficiency  determining  that  Trust 
No.  1,  wherein  Harry  Chandler,  Norman  Chandler, 
and  Marian  Otis  Chandler  are  designated  "present 
trustees,"  and  petitioner  and  others  are  designated 
"beneficiaries,"  was  an  association  taxable  as  a 
corporation.     Petitioner  is  informed  and  believes 
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and  therefore  alleges  that  the  trustees  of  each  of  the 
aforementioned  trusts  have  filed  or  will  file  a  peti- 
tion to  The  United  States  Tax  Court  for  a  redeter- 
mination of  the  deficiencies  set  forth  in  said  notices ; 
and  that  the  actions  of  the  respondent  m  determin- 
ing said  trusts  to  be  associations  taxable  as  cor- 
porations and  in  determining  the  deficiencies  herein 
involved  are  inconsistent,  erroneous,  and  illegal. 

Wherefore,  petitioner  prays  that  The  Tax  Court 
of  the  United  States  hear  this  petition  and  rede- 
termine the  aforesaid  deficiencies  in  accordance  with 
the  rights  of  the  petitioner  in  the  premises  and  grant 
any  and  all  refunds  that  may  be  due  as  a  result  of 
such  redetermination. 

Dated  September  20,  1943. 

/s/  A.  CALDER  MACKAY, 

/s/  AETHUR  McGregor, 

/s/  HOWARD  W.  REYNOLDS, 

Counsel  for  Petitioner. 

State  of  California 
County  of  Los  Angeles — ss. 

Marian  Otis  Chandler,  being  duly  sworn,  deposes 
and  says  that  she  is  the  petitioner  above  named; 
that  she  has  read  the  foregoing  petition,  or  had  the 
same  read  to  her,  and  is  familiar  with  the  state- 
ments contained  therein,  and  that  the  statements 
contained  therein  are  true,  except  those  stated  to  be 
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upon  information  and  belief,  and  that  those  she  be- 
lieves to  be  true, 

/s/  MARIAN  OTIS  CHANDLER. 
Subscribed  and  sworn  to  before  me  this  23rd  day 
of  September,  1943. 

[Seal]        /s/  MARY  E.  WHITTHORNE, 
Notary  Public  in  and  for  said  County  and  State. 

My  commission  expires  November  26,  1945. 

EXHIBIT  A 

Form  1279 

Treasury  Department 

Internal  Revenue  Service 

417  South  HiU  Street 
Los  Angeles,  13,  California 

June  30,  1943 
Office  of 

Internal  Revenue  Agent  in  Charge 
Los  Angeles  Division 

LA:IT:90D:PB 

Mrs.  Marian  Otis  Chandler, 
2330  Hillhurst  Avenue, 
Los  Angeles,  California. 

Madam : 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  years  ended  De- 
cember 31,  1938  to  1941,  inclusive,  discloses  a  defi- 
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ciency  of  $96,735.36,  as  shown  in  the  statement  at- 
tached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the  de- 
ficiency or  deficiencies  mentioned. 

Within  90  days  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
file  a  petition  with  The  Tax  Court  of  the  United 
States,  at  its  principal  address,  Washington,  D.  C, 
for  a  redetermination  of  the  deficiency  or  defi- 
ciencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Los 
Angeles,  California  for  the  attention  of  LA:Conf. 
The  signing  and  filing  of  this  form  will  expedite  the 
closing  of  your  return (s)  by  permitting  an  early  as- 
sessment of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  filing  the 
form,  or  on  the  date  assessment  is  made,  whichever 
is  earlier. 

Respectfully, 

GUY  T.  HELVERING, 
Commissioner, 

By  GEORGE  D.  MARTIN, 

Internal  Revenue  Agent  in 


Charge. 


Enclosures : 
Statement 
Form  of  waiver. 
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Statement 

LA:IT:90D:PB 

Mrs.  Marian  Otis  Chandler, 
2330  Hillhurst  Avenue, 
Los  Angeles,  California. 

Tax  Liability  for  the  Taxable  Years  Ended 
December  31,  1938,  to  1941,  Inclusive 

Income  Tax 

Year  Liability  Assessed  Deficiency 

1938  $  73,276.99  $  7,406.98  $65,870.01 

1939  18,017.39  9,021.77  8,995.62 

1940  31,639.94  17,525.94  14,114.00 

1941  ....     17,143.88  9,388.15  7,755.73 


Total $140,078.20  $43,342.84  $96,735.36 

This  determination  of  your  income  tax  liability  has  been  made  upon 
the  basis  of  information  on  file  in  this  office. 

Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31,  1938 

Net  income  as  disclosed  by  return $45,694.61 

Additional  income  and  unallowable  deductions : 

(a)  Dividends  received  $      129.50 

(b)  Interest  received 174.50 

(c)  Trust  income 20,184.88 

(d)  Long-term  capital  losses  disallowed 950.06 

(e)  Loss,  Imperial  Valley  Farm  Lands 

Association  disallowed  1,333.33 

(f)  "Other  income" 93,735.18  116,507.45 

Net  income  adjusted $162,202.06 

Explanation  of  Adjustments 
(a)   The  following  amounts  of  dividends  received  are  not  included 
in  the  amount  reported  in  your  return :  ^  .  c  nn 

United  States  Potash  Company $  45.00 

Security  Company 82.50 

Fiscal  Fund,  Ine 2.00 

Total --$129.50 


vs.  May  Chandler  Goodan,  et  al.  95 

(b)  The  following  amounts  of  interest  received  are  not  included  in 
the  amount  reported  in  your  return : 

Republic  Natural  Gas  Company $  16.00 

Earl  Fruit  Company 137.50 

First  Industries,  Inc 21.00 

Total  $174.50 

(e)  Income  from  "Chandler  Trust  No.  2"  taxable  to  you  has  been 
determined  in  the  amount  of  $46,627.65,  in  lieu  of  $26,442.77  reported 
in  your  return,  an  addition  to  income  of  $20,184.88. 

(d)  The  cost  of  1035  shares  of  Fiscal  Fund,  Inc.,  insurance  stock, 
acquired  by  purchase  on  Slarch  15,  1937,  and  by  subsequent  stock  divi- 
dends, sold  on  October  5, 1938,  has  been  determined  as  $4,023.44,  in  lieu 
of  $4,336.65  claimed  in  your  return,  resulting  in  a  disallowance  of  the 
claimed  long-term  capital  loss  to  the  extent  of  $208.81. 

The  long-term  capital  loss  of  $741.25  claimed  on  account  of  worth- 
lessness  of  stock  of  Rockett  Lincoln  Film  Co.,  is  disallowed  because  the 
stock  did  not  become  wortUess  during  the  taxable  year  and  no  loss  with 
respect  thereto  was  sustained  during  the  taxable  year. 

These  adjustments  result  in  the  disallowance  of  net  long-term  capi- 
tal loss  to  the  extent  of  $950.06. 

(e)  The  loss  of  $1,333.33  claimed  under  item  18  of  your  return  as 
"Imperial  Valley  Farm  Lands  Association.  A  1/3  interest  in  lands  out 
of  Trust  3074.  Property  has  been  abandoned ' '  is  disallowed  for  lack  of 
substantiation  that  a  loss  was  sustained  by  you  in  the  taxable  year. 

(f)  Income  in  the  amount  of  $93,735.18  taxable  to  you  under  sec- 
tion 22(a)  of  the  Revenue  Act  of  1938  arose  from  cancellation  of  your 
debt  of  $43,670.58  to  Chandis  Securities  Company  and  your  debt  of 
$50,064.60  to  Chandis  Securities  Company  and/or  ' '  Trust  A-3872. ' ' 

Computation  of  Alternative  Tax 

Taxable  Year  Ended  December  31,  1938 

Net  income  adjusted $162,202.06 

Plus:  Net  long-term  capital  loss 7,787.28 

Ordinary  net  income $169,989.34 

Less:  Personal  exemption  $  2,500.00 

Credit  for  dependents 800.00        3,300.00 

Balance  (surtax  net  income)  $166,689.34 

Less :  Earned  income  credit 1,400.00 

Net  income  subject  to  normal  tax $165,289.34 

Normal  tax  at  4%  on  $165,289.34 $  6,611.57 

Surtax  on  $166,689.34 69,013.60 
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Partial  tax  $  75,625.17 

Minus :  30%  of  net  long-term  capital  loss 2,336.18 

Alternative  tax $  73,288.99 

Computation  of  Tax 

Taxable  Year  Ended  December  31, 1938 

Net  income  adjusted $162,202.06 

Less :  Personal  exemption  $  2,500.00 

Credit  for  dependents  800.00        3,300.00 

Balance  (surtax  net  income)  ^"'^^^'^nnnn 

Less:  Earned  income  credit 1,400.00 

Net  income  subject  to  normal  tax $157,502.06 

Normal  tax  at  4%  on  $157,502.06 $  6,300.48 

Surtax  on  $158,902.06 64,341.24 

Total   $  70,641.32 

Alternative  tax |  ?q'o«Q-qq 

Total  income  tax - -_--■--*  '^,^»»-yy 

Less :  Income  tax  paid  at  source $         J-50 

Income  tax  paid  to  a  foreign  country 

or  U.S.  possession  2.50  l^.UU 

Correct  income  tax  liability $  73,276.99 

Income  tax  assessed :  ^7  ^nc  qq 

Original,  account  No.  832685 lA^^.^^ 

Deficiency  of  income  tax $  65,870.01 

Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1939 

Net  income  as  disclosed  by  retiirn - $50,530.08 

Additional  income  and  unallowable  deductions : 

(a)  Dividends  received  $       ac\(^ 

(b)  Interest  received 99.0^79 

(c)  Trust  income  -- '  Ic^.i     00  RQfi  ns 

(d)  Long-term  capital  loss  disaUowed »J-l-0     z^,ood.uo 

Net  income  adjusted $73,166.16 
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Explanation  of  Adjustments 

(a)  The  following  amounts  of  dividends  received  are  not  included 
in  the  amount  reported  in  your  return : 

Fiscal  Fund,  Ine $  7.21 

State  Street  Investment  Co 4.00 

Total  $11.21 

(b)  The  amount  of  interest  received  reported  in  your  return  is  un- 
derstated $40.00,  representing  an  additional  amount  received  on  Prov- 
ince Santa  Fe- Argentine  bonds. 

(c)  Income  from  "Chandler  Trust  No.  2"  taxable  to  you  has  been 
determined  in  the  amount  of  $47,834.49,  in  lieu  of  $25,338.77  reported 
in  your  return,  an  addition  to  income  of  $22,495.72. 

(d)  The  long-tenn  capital  loss  from  the  sale  of  Fiscal  Fund,  Inc., 
insurance  stock,  claimed  in  the  amount  of  $793.80  is  disallowed  to  the 
extent  of  $89.15  due  to  the  determination  of  long-term  capital  loss  in 
the  amount  of  $704.65,  as  follows  : 

Sale  price  $7,194.61 

Cost  8,603.91 

Loss  sustained  $1,409.30 

Long-term  capital  loss,  50% $    704.65 

Computation  of  Alternative  Tax 

Taxable  Year  Ended  December  31,  1939 

Net  income  adjusted $73,166.16 

Plus:  Net  long-term  capital  loss 704.65 

Ordinary  net  income $73,870.81 

Less :  Personal  exemption  2,500.00 

Balance  (surtax  net  income)  $71,370.81 

Less:  Earned  income  credit 1,400.00 

Net  income  subject  to  normal  tax $69,970.81 

Normal  tax  at  4%  on  $69,970.81 $  2,798.83 

Surtax  on  $71,370.81 15,449.45 

Partial  tax  $18,248.28 

Minus:  30%  of  net  long-term  capital  loss 211.39 

Alternative  tax  $18,036.89 
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Computation  of  Tax 

Taxable  Year  Ended  December  31, 1939 

Net  income  adjusted $73,166.16 

Less :  Personal  exemption  2,500.00 

Balance  (surtax  net  income)  $70,666.16 

Less:  Earned  income  credit 1,400.00 

Net  income  subject  to  normal  tax $69,266.16 

Normal  tax  at  4%  on  $69,266.16 $  2,770.64 

Surtax  on  $70,666.16 15,146.45 

Total   $17,917.09 

Alternative  tax  $18,036.89 

Total  income  tax $18,036.89 

Less :  Income  tax  paid  at  source $         9.50 

Income  tax  paid  to  a  foreign  country 

or  U.S.  possession  10.00  19.50 

Correct  income  tax  liability $18,017.39 

Income  tax  assessed : 

Original,  account  No.  202571 9,021.77 

Deficiency  of  income  tax $  8,995.62 

Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1940 

Net  income  as  disclosed  by  return $56,627.56 

Additional  income : 

(a)  Dividends  received  $      172.19 

(b)  Interest  received 177.00 

(c)  Trust  income  24,563.86     24,913.05 

Net  income  adjusted $81,540.61 

Explanation  of  Adjustments 
(a)   The  following  amounts  of  dividends  received  are  not  included 
in  the  amount  reported  in  your  return : 

San  Fernando  Mission  Land  Company.. ..$100.00 

Fiscal  Fund,  Inc 4.19 

New  England  Fund 68.00 

Total $172.19 
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(b)  The  following  amounts  of  interest  received  are  not  included  in 
the  amount  reported  in  your  return : 

Earl  Fruit  Company $137.50 

Province  Santa  Fe-Argentine 39.50 

Total $177.00 

(c)  Income  from  "Chandler  Trust  No.  2"  taxable  to  you  has  been 
determined  in  the  amount  of  $51,643.72,  in  lieu  of  $27,079.86  reported 
in  your  return,  an  addition  to  income  of  $24,563.86. 

Computation  of  Alternative  Tax 

Taxable  Year  Ended  December  31, 1940 

Net  income  adjusted $81,540.61 

Plus :  Net  long-term  capital  loss 3.46 

Ordinary  net  income $81,544.07 

Less:  Personal  exemption 2,000.00 

Balance  (surtax  net  income)  $79,544.07 

Less :  Earned  income  credit 1,400.00 

Net  income  subject  to  normal  tax $78,144.07 

Normal  tax  at  4%  on  $78,144.07 $  3,125.76 

Surtax  on  $79,544.07 25,652.03 

Partial  tax  $28,777.79 

Minus :  30%  of  net  long-term  capital  loss 1.03 

Alternative  tax $28,776.76 

Computation  of  Tax 

Taxable  Year  Ended  December  31, 1940 

Net  income  adjusted $81,540.61 

Less:  Personal  exemption 2,000.00 

Balance  (surtax  net  income)  $79,540.61 

Less:  Earned  income  credit 1,400.00 

Net  income  subject  to  normal  tax $78,140.61 

Normal  tax  at  4%  on  $78,140.61 $  3,125.62 

Surtax  on  $79,540.61 25,650.30 

Total   $28,775.92 

Alternative  tax $28,776.76 

Defense  tax  (10%  of  $28,776.76)  2,877.68 

Totalincome  tax _ $31,654.44 
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Less:  Income  tax  paid  at  source $         9.50 

Income  tax  paid  to  a  foreign  country 

or  U.S.  possession  5.00  14.50 

Correct  income  tax  liability $31,639.94 

Income  tax  assessed : 

Original,  account  No.  856258 17,525.94 

Deficiency  of  income  tax $14,114.00 

Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31,  1941 

Net  income  as  disclosed  by  return $24,174.47 

Additional  income  and  unallowable  deductions : 

(a)  Dividends  received  $     400.00 

(b)  Interest  received  376.50 

(c)  Long-term  capital  losses  disallowed 690.46 

(d)  Trust  income  12,342.48     13,809.44 

Net  income  adjusted $37,983.91 

Explanation  of  Adjustments 

(a)  The  following  amounts  of  dividends  received  are  not  included 
in  the  amount  reported  in  your  return : 

New  England  Fund $240.00 

Pacific  Finance  Co 60.00 

Southern  California  Gas  Co 75.00 

Gladding  McBean 25.00 

Total $400.00 

(b)  The  following  amounts  of  interest  received  are  not  included  in 
the  amount  reported  in  your  return : 

First  Industries  $150.00 

Province  Santa  Fe-Argentine 226.50 

Total  $376.50 

(c)  The  basis  of  $4,787.50  claimed  in  your  return  for  Richfield  Oil 
Company  stock  sold  is  disallowed  to  the  extent  of  $958.50,  resulting  in 
the  disallowance  of  long-term  capital  loss  from  the  sale  to  the  extent  of 
$479.25. 

The  basis  of  $4,872.34  claimed  in  your  return  for  Fiscal  Fund,  Inc., 
insurance  stock,  sold  is  disallowed  to  the  extent  of  $422.43,  resulting  in 
the  disallowance  of  long-term  capital  loss  from  the  sale  to  the  extent  of 
$211.21. 

(d)  Income  from  "Chandler  Trust  No.  2"  taxable  to  you  has  been 
determined  in  the  amount  of  $46,427.48,  in  lieu  of  $34,085.00  reported 
in  your  return,  an  addition  to  income  of  $12,342.48. 

m 
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Computation  of  Alternative  Tax 

Taxable  Year  Ended  December  31,  1941 

Net  income  adjusted  $37,983.91 

Plus :  Net  long-term  capital  loss 13,203.00 


Ordinary  net  income $51,186.91 

Less:  Personal  exemption 1,500.00 


Balance  (surtax  net  income)  $49,686.91 

Less:  Earned  income  credit 1,400.00 


Net  income  subject  to  normal  tax $48,286.91 

Normal  tax  at  4%  on  $48,286.91 $  1,931.48 

Surtax  on  $49,686.91 19,207.80 


Partial  tax  $21,139.28 

Minus :  30%  of  net  long-term  capital  loss 3,960.90 


Alternative  tax $17,178.38 

Computation  of  Tax 

Taxable  Year  Ended  December  31,  1941 

Net  income  adjusted $37,983.91 

Less :  Personal  exemption  1,500.00 


Balance  (surtax  net  income)  $36,483.91 

Less:  Earned  income  credit 1,400.00 


Net  income  subject  to  normal  tax $35,083.91 

Normal  tax  at  4%  on  $35,083.91 $  1,403.36 

Surtax  on  $36,483.91 12,141.96 


Total   $13,545.32 

Alternative  tax  $17,178.38 

Total  income  tax $17,178.38 

Less :  Income  tax  paid  at  source $         9.50 

Income  tax  paid  to  a  foreign  country 

or  U.S.  possession 25.00  34.50 


Correct  income  tax  liability $17,143.88 

Income  tax  assessed : 

Original,  account  No.  930974 9,388.15 

Deficiency  of  income  tax $  7,755.73 

Received  and  filed  Sept.  27,  1943,  T.C.U.S. 
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[Title  of  Tax  Court  and  Cause.] 

Docket  No.  3036 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his  at- 
torney, J.  P.  Wenchel,  Chief  Counsel,  Bureau  of  In- 
ternal Revenue,  for  answer  to  the  petition  of  the 
above-named  taxpayer,  admits  and  denies  as  fol- 
lows: 

I  and  II.  Admits  the  allegations  contained  in 
paragraphs  I  and  II  of  the  petition. 

III.  Admits  that  the  taxes  in  controversy  are  in- 
come taxes  for  the  calendar  years  1938  to  1941,  in- 
clusive, but  denies  that  the  total  proposed  deficien- 
cies aggregating  $96,735.36  are  in  controversy;  de- 
nies the  remainder  of  the  allegations  contained  in 
paragraph  III  of  the  petition. 

IV.  (1)  to  (7),  inclusive.  Denies  that  the  re- 
spondent erred  as  alleged  in  subparagraphs  (1)  to 
(7),  inclusive,  of  paragraph  IV  of  the  petition. 

V.  (1)  and  (2).  Admits  the  allegations  contained 
in  subparagraphs  (1)  and  (2)  of  paragraph  V  of 
the  petition. 

(3).  Admits  that  the  petitioner  in  her  income  tax 
return  for  the  year  1938  reported  $26,442.77  as  in- 
come from  Trust  No.  2.  Admits  that  respondent  de- 
termined that  the  amount  reportable  by  petitioner 
from  said  source  was  the  sum  of  $46,627.65,  and  ac- 
cordingly increased  the  net  taxable  income  reported 
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by  petitioner  by  tbe  sum  of  $20,184.88.  Denies  that 
respondent's  determination  was  erroneous  and  de- 
nies the  remaining  allegations  contained  in  sub- 
paragraph (3)  of  paragraph  V  of  the  petition. 

(4)  and  (5).  Denies  the  allegations  contained  in 
subparagraphs  (4)  and  (5)  of  paragraph  V  of  the 
petition. 

(6).  Admits  that  petitioner  in  her  icome  tax  re- 
turn for  the  year  1939  reported  $25,338.77  as  income 
from  Trust  No.  2.  Admits  that  respondent  deter- 
mined that  the  amount  reportable  by  petitioner 
from  said  source  was  $47,834.49,  and  accordingly  in- 
creased net  taxable  income  reported  by  petitioner  by 
the  sum  of  $22,495.72.  Denies  that  respondent's  de- 
termination was  erroneous  and  denies  remaining  al- 
legations of  subparagTaph  (6)  of  paragraph  V  of 
the  petition. 

(7).  Admits  that  petitioner  on  her  income  tax  re- 
turn for  1940  reported  $27,079.86  as  income  from 
Trust  No.  2.  Admits  that  respondent  determined 
that  the  sum  reportable  by  her  from  said  source  was 
$51,643.72,  and  accordingly  increased  taxable  net 
income  reported  by  petitioner  by  the  sum  of  $24,- 
563.86.  Denies  that  the  respondent's  determination 
was  erroneous,  and  denies  the  remaining  allega- 
tions of  subparagraph  (7)  of  paragraph  V  of  the 
petition. 

(8).  Admits  that  petitioner  on  her  return  for  the 
year  1941  reported  $34,085.00  as  income  from  Trust 


104  Commissioner  of  Internal  Revenue 

No.  2.  Admits  that  respondent  determined  that  the 
amount  reportable  by  petitioner  from  said  source 
was  $46,427.48,  and  accordingly  increased  net  tax- 
able income  reported  by  petitioner  by  the  sum  of 
$12,342.48.  Denies  that  respondent's  determination 
was  erroneous,  and  denies  the  remaining  allegations 
of  subparagraph  (8)  of  paragTaph  V  of  the  peti- 
tion. 

(9).  Denies  the  allegations  contained  in  subpara- 
graph (9)  of  paragraph  V  of  the  petition. 

VI.  Denies  each  and  every  allegation  contained  in 
the  petition  not  hereinbefore  specifically  admitted  or 
denied. 

Wherefore,  it  is  prayed  that  the  determination  of 
the  Commissioner  be  approved. 

/s/  J.  P.  WENCHEL, 
Chief  Counsel, 
Bureau  of  Internal  Revenue 

Of  Counsel: 

B.  H.  NEBLETT, 

Division  Comisel. 
HAROLD  D.  THOMAS, 

Special  Attorney, 
Bureau  of  Internal  Revenue 

Received  and  filed  Nov.  17,  1943,  T.  C.  U.  S. 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  3036 

MARIAN  OTIS  CHANDLER, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  Opinion  of  this  Court  promul- 
gated May  23,  1949,  it  is 

Ordered  and  decided:  That  there  are  deficiencies 
in  income  tax  for  the  calendar  years  1938,  1939,  1940 
and  1941  in  the  respective  amoimts  of  $21,301,69; 
$42.61 ;  $184.38  and  $626.45. 

[Seal]        /s/  WILLIAM  W.  ARNOLD, 
Judge. 

Entered  Nov.  30,  1949. 

Served  Dec.  1,  1949. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  3036 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  Review, 

vs. 

MARIAN  OTIS  CHANDLER, 

Respondent  on  Review. 

PETITION  FOR  REVIEW 

To  the  Honorable  Judges  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit: 

The  Commissioner  of  Internal  Revenue  hereby 
petitions  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  the  decision  entered  by  The 
Tax  Court  of  the  United  States  on  November  30, 
1949,  ' '  That  there  are  deficiencies  in  income  tax  for 
the  calendar  years  1938,  1939,  1940  and  1941  in  the 
respective  amounts  of  $21,301.69;  $42.61;  $184.38 
and  $626.45"  in  respect  of  the  Federal  income  tax 
liability  of  Marian  Otis  Chandler,  the  above-named 
respondent  on  review.  This  petition  for  review  is 
filed  pursuant  to  the  provisions  of  Sections  1141  and 
1142  of  the  Internal  Revenue  Code. 

The  respondent  on  review,  Marian  Otis  Chandler, 
is  a  resident  of  Los  Angeles,  California,  and  filed 
her  Federal  income  tax  returns  for  the  years  1938, 
1939,  1940  and  1941  with  the  Collector  of  Internal 
Revenue  for  the  Sixth  District  of  California,  whose 
office  is  in  Los  Angeles,  California,  and  within  the 
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jurisdiction  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  wherein  this  review  is  sought. 

Nature  of  Controversy 

The  issue  presented  to  and  passed  upon  by  The 
Tax  Court  of  the  United  States  and  which  was  de- 
cided contrary  to  the  Commissioner's  determination 
is  whether  certain  taxable  stock  dividends  which 
were  received  by  Chandler  Trust  No.  2,  of  which 
trust  the  respondent  on  review  was  one  of  the  life 
tenant  trustors,  are  taxable  to  the  life  tenant  trus- 
tors of  the  trust,  as  determined  by  the  Commissioner, 
or,  as  claimed  by  the  taxpayer,  to  the  trust  itself. 
The  Tax  Court  held,  contrary  to  the  Commissioner's 
determination,  that  Sections  22(a),  166,  and  167  of 
the  Revenue  Act  of  1938  and  the  Internal  Revenue 
Code  are  inapplicable  and  that  the  stock  dividends 
in  question  are  taxable  to  the  trust  rather  than  to 
the  life  tenant  beneficiaries  and  trustors.  The  Com- 
missioner's determination  in  this  and  related  cases 
was  thus  disapproved  in  so  far  as  it  reflected  the 
Commisioner's  inclusion  of  an  allocate  portion  of 
the  taxable  stock  dividends  in  the  taxable  income  of 
each  of  the  life  tenant  trustors  for  the  years  here  in- 
volved. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 

Received  and  filed  Nov.  17,  1943.  U.S.C.A. 
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[Title  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS 

Comes  Now  the  Commissioner  of  Internal  Reve- 
nue, petitioner  on  review  in  the  above-entitled  cause, 
by  and  through  his  attorneys,  Theron  L.  Caudle, 
Assistant  Attorney  General  and  Charles  Oliphant, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  and 
hereby  states  that  he  intends  to  rely  upon  the  fol- 
lowing points  in  this  proceeding: 

The  Tax  Court  of  the  United  States  erred: 

1.  In  ordering  and  deciding  that  there  are  de- 
ficiencies in  income  tax  for  the  calendar  years  1938, 
1939,  1940  and  1941,  in  the  respective  amounts  of 
$21,301.69,  $42.61,  $184.38  and  $626.45. 

2.  In  failing  and  refusing  to  sustain  the  defici- 
encies in  tax  determined  by  the  Commissioner,  as 
modified  by  the  stipulation  of  the  parties,  on  the 
basis  that  the  stock  dividends  received  by  the  Chan- 
dler Trust  No.  2  were  taxable  to  the  life  tenant 
trustors. 

3.  In  holding  that  the  Chandler  Trust  No.  2  was, 
for  Federal  income  tax  purposes,  a  valid  trust  under 
the  laws  of  California. 

4.  In  failing  and  refusing  to  hold  and  decide 
that  the  Chandler  Trust  No.  2  was,  by  virtue  of  the 
rights  of  amendment  or  modification  reserved  by  the 
trustors,  not  a  valid  trust  for  Federal  income  tax 
purposes  and  that,  accordingly,  the  taxable  stock 
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dividends  received  by  the  trust  during  the  taxable 
years  were  taxable  to  the  life  tenant  trustors  under 
Sections  22(a)  and/or  Sections  166  and  167  of  the 
Revenue  Act  of  1938  and  the  Internal  Revenue 
Code,  rather  than  to  the  trust  itself. 

5.  In  holding  that  Sections  22(a),  166,  and  167 
of  the  Revenue  Act  of  1938  and  the  Internal  Reve- 
nue Code  are  inapplicable. 

6.  In  denying  the  Commissioner's  motion  to  re- 
consider and  set  aside  the  Court's  findings  of  fact 
and  opinion. 

7.  In  that  its  opinion  and  decision  are  contrary 
to  the  facts  as  stipulated  by  the  parties. 

8.  In  that  its  opinion  and  its  decision  are  con- 
trary to  law  and  the  Commissioner's  regulations. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT, 
Chief  Comisel,  Bureau  of  Internal  Revenue,  Attor- 
neys for  Petitioner  on  Review. 

Statement  of  Service  attached. 

Received  and  filed  May  4,  1950.  U.  S.  C.  A. 
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The  Tax  Court  of  the  United  States 
Docket  No.  3037 

NORMAN  CHANDLER, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  (LA:IT:90D:PB)  dated  June  30,  1943, 
and  as  a  basis  of  this  proceeding  alleges  as  follows : 


Petitioner  is  an  individual  residing  at  800  West 
Orange  Grove  Avenue,  Sierra  Madre,  California. 
The  returns  for  the  period  here  involved  were  filed 
with  the  Collector  for  the  Sixth  District  of  Cali- 
fornia. 

II. 

The  notice  of  deficiency,  a  copy  of  which  is  at- 
tached hereto,  marked  "Exhibit  A"  and  made  a  part 
hereof,  was  mailed  to  the  petitioner  on  June  30, 
1943. 
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III. 

The  taxes  in  controversy  are  income  taxes  for  the 
calendar  years  1938  to  1941,  inclusive,  totaling 
$23,205.90. 

IV. 

The  determination  of  the  taxes  set  forth  in  said 
notice  of  deficiency  is  based  upon  the  following 
errors : 

(1)  Respondent  erred  in  determining  deficien- 
cies in  income  tax  for  the  years  1938  to  1941,  inclu- 
sive, in  the  total  sum  of  $23,205.90. 

(2)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1938  the  sum  of 
$17,840.29. 

(3)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1939  the  sum  of 
$7221.48. 

(4)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1940  the  sum  of 
$8400.59. 

(5)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1941  the  sum  of 
$13,917.23. 

V. 

The  facts  upon  which  petitioner  relies  as  the 
basis  of  this  proceeding  are  as  follows: 

(1)     Petitioner  is  a  resident  of  the  County  of 
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Los  Angeles,  State  of  California,  and  as  such  filed 
his  income  tax  returns  for  each  of  the  years  herein 
involved  with  the  Collector  of  Internal  Revenue  for 
the  Sixth  Collection  District  of  California. 

(2)  Petitioner  during  the  years  herein  involved 
was  a  beneficiary  under  that  certain  trust  desig- 
nated Trust  No.  2,  wherein  Marian  Otis  Chan- 
dler, May  C.  Goodan,  Constance  Chandler  (Con- 
stance Chandler  Crowe),  Ruth  C.  Williamson,  Nor- 
man Chandler,  Harrison  G.  O.  Chandler,  Helen  C. 
Garland,  and  Philip  Chandler  are  designated  "pres- 
ent trustees." 

(3)  Petitioner,  as  beneficiary,  during  the  year 

1938  received  as  his  full  and  complete  share  of  the 
distributive  net  income  of  said  Trust  No.  2  the  sum 
of  $8118.59,  which  he  reported  in  his  income  tax 
return.  Notwithstanding  this  fact  respondent  er- 
roneously and  illegally  determined  that  petitioner's 
distributive  share  of  the  net  income  of  said  trust 
for  the  year  1938  was  the  sum  of  $11,446.46,  thereby 
erroneously  and  illegally  overstating  petitioner's 
net  taxable  income  by  the  sum  of  $3327.87.  No  part 
of  this  last  mentioned  sum  was  either  actually  or 
constructively  received  by  petitioner  and  no  part 
thereof  constituted  taxable  income. 

(4)  Petitioner,  as  beneficiaiy,  during  the  year 

1939  received  as  his  full  and  complete  share  of  the 
distributive  net  income  of  said  Trust  No.  2  the  sum 
of  $8389.89,  which  he  reported  in  his  income  tax 
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return.  Notwithstanding  this  fact  respondent  er- 
roneously and  illegally  determined  that  petitioner's 
distributive  share  of  the  net  income  of  said  trust 
for  the  year  1939  was  the  sum  of  $12,418.08,  thereby 
erroneously  and  illegally  overstating  petitioner's 
net  taxable  income  by  the  sum  of  $4028.19.  No 
part  of  this  last  mentioned  sum  was  either  actually 
or  constructively  received  by  petitioner  and  no  part 
thereof  constituted  taxable  income. 

(5)  Petitioner,  as  beneficiary,  during  the  year 

1940  received  as  his  full  and  complete  share  of  the 
distributive  net  income  of  said  Trust  No.  2  the  sum 
of  $9385.93,  which  he  reported  in  his  income  tax 
return.  Notwithstanding  this  fact  respondent  er- 
roneously and  illegally  determined  that  petitioner's 
distributive  share  of  the  net  income  of  said  trust 
for  the  year  1940  was  the  sum  of  $13,413.66,  thereby 
erroneously  and  illegally  overstating  petitioner's 
net  taxable  income  by  the  sum  of  $4027.73.  No  part 
of  this  last  mentioned  sum  was  either  actually  or 
constructively  received  by  petitioner  and  no  part 
therof  constituted  taxable  income. 

(6)  Petitioner,  as  beneficiary,  during  the  year 

1941  received  as  his  full  and  complete  share  of  the 
distributive  net  income  of  said  Trust  No.  2  the  sum 
of  $10,527.69,  which  he  reported  in  his  income  tax 
return.  Notwithstanding  this  fact  respondent  er- 
roneously and  illegally  determined  that  petitioner's 
distributive  share  of  the  net  income  of  said  trust 
for  the  year  1941  was  the  sum  of  $12,563.85,  thereby 
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erroneously  and  illegally  overstating  petitioner's 
net  taxable  income  by  the  sum  of  $2036.16.  No  part 
of  tMs  last  mentioned  sum  was  either  actually  or 
constructively  received  by  petitioner  and  no  part 
thereof  constituted  taxable  income. 

(7)  Respondent,  under  date  of  June  30,  1943, 
issued  a  notice  of  deficiency  determining  that  said 
Trust  No.  2  v^as  an  association  taxable  as  a  cor- 
poration. Under  date  of  June  30,  1943,  respondent 
issued  a  notice  of  deficiency  determining  that  Trust 
No.  1,  wherein  Harry  Chandler,  Norman  Chandler, 
and  Marian  Otis  Chandler  are  designated  "present 
trustees"  and  petitioner  and  others  are  designated 
''beneficiaries,"  was  an  association  taxable  as  a 
corporation.  Petitioner  is  informed  and  believes 
and  therefore  alleges  that  the  trustees  of  each  of 
the  aforementioned  trusts  have  filed  or  will  file  a 
petition  to  The  United  States  Tax  Court  for  a  re- 
determination of  the  deficiencies  set  forth  in  said 
notices,  and  that  the  actions  of  the  respondent  in 
determining  said  trusts  to  be  associations  taxable  as 
corporations  and  in  determining  the  deficiencies 
herein  involved  are  inconsistent,  erroneous,  and 
illegal. 

Wherefore,  petitioner  prays  that  The  Tax  Court 
of  The  United  States  hear  this  petition  and  rede- 
termine the  aforesaid  deficiencies  in  accordance  with 
the  rights  of  the  petitioner  in  the  premises  and  grant 
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any  and  all  refunds  that  may  be  due  as  a  result  of 
such  redetermination. 

Dated  September  20,  1943. 

/s/  A.   CALDER  MACKAY, 

/s/  ARTHUR  McGregor, 

/s/  HOWARD  W.  REYNOLDS, 
Counsel  for  Petitioner. 

State  of  California 
County  of  Los  Aiigeles — ss. 

Norman  Chandler,  being  duly  sworn,  deposes  and 
says  that  he  is  the  petitioner  above  named;  that  he 
has  read  the  foregoing  petition,  or  had  the  same 
read  to  him,  and  is  familiar  with  the  statements 
contained  therein,  and  that  the  statements  con- 
tained therein  are  true,  except  those  stated  to  be 
upon  information  and  belief,  and  that  those  he  be- 
lieves to  be  true. 

/s/  NORMAN  CHANDLER. 
Subscribed  and  sworn  to  before  me  this  20th  day 
of  September,  1943. 

[Seal]  /s/  C.  O.  DENNING, 

Notary  Public  in  and  for  said  County  and  State. 
My  commission  expires  Sept.  3,  1947. 
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EXHIBIT  A 
Form  1279 

Treasury  Department 

Internal  Revenue  Service 

417  South  Hill  Street 
Los  Angeles,  13,  California. 

June  30,  1943 
Office  of 

Internal  Revenue  Agent  in  Charge 
Los  Angeles  Division 

LA:IT:90D:PB 

Mr.  Norman  Chandler, 

800  West  Orange  Grove  Avenue, 

Sierra  Madre,  California. 

Sir: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  years  ended  De- 
cember 31,  1938  to  1941,  inclusive,  discloses  a  de- 
ficiency of  $22,912.83  and  $293.07  in  penalty,  as 
shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  coimting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
file  a  petition  with  The  Tax  Court  of  the  United 
States,  at  its  principal  address,  Washington,  D.  C, 
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for   a   redetermination   of   the    deficiency   or   defi- 
ciencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Los 
Angeles,  California  for  the  attention  of  LA:Conf. 
The  signing  and  filing  of  this  form  will  expedite 
the  closing  of  your  return (s)  by  permitting  an  early 
assessment  of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  filing  the 
form,  or  on  the  date  assessment  is  made,  whichever 
is  earlier. 

Respectfully, 

GUY  T.  HELVERING, 

Commissioner, 

By  GEORGE  D.  J^IARTIN, 

Internal  Revenue  Agent  in 
Charge. 

Enclosures : 

Statement 

Form  of  waiver. 
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Statement 
LA  :IT  :90D  :PB 

Mr.  Norman  Chandler, 

800  West  Orange  Grove  Avenue, 

Sierra  Madre,  California. 

Tax  Liability  for  the  Taxable  Years  Ended 
December  31,  1938  to  1941,  Inclusive 

Income  Tax 

5% 
Year  Liability  Assessed        Deficiency      Penalty 

1938 $  12,797.82  $  6,936.38  $  5,861.44       $293.07 

1939 17,329.61  14,166.70  3,162.91 

1940 25,517.41  21,011.07  4,506.34 

1941 55,927.63  46,545.49  9,382.14 

Total $111,572.47         $88,659.64        $22,912.83       $293.07 

This  determination  of  your  income  tax  and  penalty  liability  has  been 
made  upon  the  basis  of  information  on  file  in  this  office. 

The  5  per  cent  penalty  shown  herein  for  the  taxable  year  ended 
December  31,  1938,  has  been  asserted  in  accordance  with  the  provisions 
of  section  293(a)  of  the  Eevenue  Act  of  1938. 

Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31,  1938 

Net  income  as  disclosed  by  return $43,953.95 

Additional  income  and  unallowable  deductions : 

(a)  Salary  received $     450.00 

(b)  Trust  income  3,003.66 

(e)  Eental  income 221.14 

(d)  Long-term  capital  loss  disallowed 11,516.00 

(e)  Interest  disallowed  769.70 

(f)  Taxes  disallowed  707.50 

(g)  Loss,  oil  venture,  disallowed 1,037.50 

(h)  Legal  expense  disaUowed 134.79     17,840.29 

Net  income  adjusted $61,794.24 

Explanation  of  Adjustments 

(a)  You  received  compensation  for  personal  services  from  The 
Times-Mirror  Co.,  in  the  amount  of  $41,550.00,  of  which  your  com- 
munity half  is  $20,775.00,  whereas  the  community  half  reported  in  your 
return  is  $20,325.00,  an  understatement  of  $450.00. 
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(b)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 
No.  2 ' '  taxable  to  you  has  been  adjusted  as  follows : 

Amount  re-    Amount  deter-      Addition 

ported  in     mined  taxable      to  income 

your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $17,951.65         $17,627.44         ($324.21) 

"Chandler  Trust  No.  2" 8,118.59  11,446.46         3,327.87 

Total    $26,070.24        $29,073.90       $3,003.66 

(c)  The  net  rental  income  of  $557.72  reported  in  your  return  is 
increased  $221.14  by  the  disallowance  of  $1,000.00  of  the  depreciation 
claimed  and  the  apportionment  of  one-half  of  the  $1,557.72  corrected 
amount  of  net  rental  income  to  your  wife's  return.  The  real  estate 
involved  was  owned  by  you  and  your  wife  as  joint  tenants. 

Depreciation  on  the  Nottingham  residence  is  allowed  at  the  rate  of 
5%  per  annum  on  a  basis  of  $15,000.00,  or  an  allowance  of  $750.00,  in 
lieu  of  $1,250.00  claimed,  a  disallowance  of  $500.00.  The  depreciation 
of  $500.00  claimed  on  furniture  in  said  residence  is  disallowed  since  the 
property  was  rented  unfurnished  and  the  furniture  was  not  held  for 
the  production  of  income. 

(d)  Your  claim  for  a  deduction  of  $11,516.00  as  a  long-term  capital 
loss  from  the  sale  of  200  shares  of  Beverly  Wilshire  Investment  Com- 
pany stock  is  not  allowable. 

(e)  One-half  of  the  interest  of  $1,539.41,  paid  on  loans  secured  by 
real  estate  owned  by  you  and  your  wife  as  joint  tenants  and  claimed 
as  a  deduction  in  your  return,  is  disallowed  as  being  deductible  by  your 
wife. 

(f)  One-half  of  the  taxes  amounting  to  $1,415.01,  paid  on  real 
estate  owned  by  you  and  your  wife  as  joint  tenants  and  claimed  as  a 
deduction  in  your  return,  is  disallowed  as  being  deductible  by  your 
wife. 

(g)  The  loss  of  $2,075.00  claimed  under  item  18  of  your  return  on 
account  of  the  R.  L.  Gilmore  Oil  Venture  is  a  capital  loss  subject  to  the 
50%  limitation  in  section  117  of  the  Revenue  Act  of  1938. 

(h)  The  legal  expense  of  $134.79  claimed  as  a  deduction  in  your 
return  is  disallowed  as  representing  a  capital  expenditure. 
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Computation  of  Alternative  Tax 
Taxable  Year  Ended  December  31, 1938 

Net  income  adjusted ^^Vn^t^n 

Plus:  Net  long-term  capital  loss i^yjm.DM 

Ordinary  net  income ro'-nn  nn"^^"'^^^''^^ 

Less:  Personal  exemption  ?  ""'snnnn       q -^nn  00 

Credit  for  dependents 800.00       i,6mm 

Balance  (surtax  net  income)  - ^.       $o9,o31./4 

Less :  Interest,  item  5  of  return $  ' -oU 

Earned  income  credit -     1,400.00      l,-tO'-oO 

Net  income  subject  to  noi-mal  tax ■*""ooo";"o7"*^^''^"^'^* 

Normal  tax  at  -i%  on  $58,124.2i ^^'S"?! 

Surtax  on  $59,531.74 ^Q-^^^'^Q 

^    ,.  ,  ,  $13,121.07 

Partial  tax  •.— ■:■",' qil  9^ 

Minus:  30%  of  net  long-term  capital  loss oi.i..^o 

^.     ,  $12,809.82 

Alternative  tax 

Computation  of  Tax 
Taxable  Year  Ended  December  31, 1938 

^.     .  A-     ^  A  $61,794.24 

Net  income  adjusted T'-i"^(\(\  no 

Less:  Personal  exemption  *  -^J^^""^       q  SOO  00 

Credit  for  dependents -       ^Q^'Q"       '^''^"^•"" 

$58  494  24 
Balance  (surtax  net  income)  --■ "frA        ' 

Less :  Interest,  item  5  of  return $  '-^ 

Earned  income  credit 1,400.00       i,4U  i  .ou 


Net  income  subject  to 


.>eL  .U....C  .......  ..  normal  tax .;^..$o<, 086.74 

Normal  tax  at  4%  on  $57,086.  <  4 ^ni^oqs 

Surtax  on  $58,494.24 10,^^2.3^ 

$12,716.45 

Total  $12,809.82 

Alternative  tax  - g-|,9  §09.82 

Total  income  tax  "'  -,^9oo 

Less :  Income  tax  paid  at  source ' 

,      ,.  ..y.  $12,797.82 

Correct  income  tax  Liability 

Income  tax  assessed :                                                                 _      6,936.38 
Original,  account  ^o.  bd^bsi  __^ 

$  5.861.44 

Deficiency  of  income  tax ^     293.07 

5%  penalty - ~ 
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Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31,  1939 

Net  income  as  disclosed  by  return $65,520.24 

Additional  income  and  unallowable  deductions  : 

(a)  Salary  received  $    498.50 

(b)  Trust  income  3,686.76 

(c)  Rental  income  215.31 

(d)  Other  income  1,149.63 

(e)  Interest  disallowed  768.30 

(f)  Taxes  disallowed  902.98       7,221.48 

Net  income  adjusted $72,741.72 

Explanation  of  Adjustments 

(a)  You  received  compensation  for  personal  services  from  The 
Times-Mirror  Co.,  in  the  amount  of  $41,897.00,  of  which  your  com- 
munity half  is  $20,948.50,  whereas  the  community  half  reported  in 
your  return  is  $20,450.00,  an  understatement  of  $498.50. 

(b)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 
No.  2"  taxable  to  you  has  been  adjusted  as  follows: 

Amount  re-    Amount  deter-      Addition 

ported  in     mined  taxable       to  income 

your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $21,560.46         $21,219.03         ($341.43) 

"Chandler  Trust  No.  2" 8,389.89  12,418.08         4,028.19 

Total  $29,950.35         $33,637.11       $3,686.76 

(c)  The  net  rental  income  of  $569.38  reported  in  your  return  is  in- 
creased $215.31  by  the  disallowance  of  $1,000.00  of  the  depreciation 
claimed  and  the  apportionment  of  one-half  of  the  $1,569.38  corrected 
amount  of  net  rental  income  to  your  wife's  return.  The  reasons  for 
these  adjustments  are  as  stated  under  adjustment  (c)  for  the  year  1938. 

(d)  The  amount  of  $1,149.63  received  by  you  from  The  Times- 
Mirror  Credit  Union  is  held  to  represent  income  under  the  provisions 
of  section  22(a)  of  the  Internal  Revenue  Code. 

(e)  One-half  of  the  interest  of  $1,536.61,  paid  on  loans  secured  by 
real  estate  owned  by  you  and  your  wife  as  joint  tenants  and  claimed 
as  a  deduction  in  your  return,  is  disallowed  as  being  deductible  by  your 
wife. 

(f)  One-half  of  the  taxes  amounting  to  $1,805.96,  paid  on  real 
estate  owned  by  you  and  your  wife  as  joint  tenants  and  claimed  as  a 
deduction  in  your  return,  is  disallowed  as  being  deductible  by  your 
wife. 
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Computation  of  Tax 

Taxable  Year  Ended  December  31,  1939 

Net  income  adjusted $72,741.72 

Less:  Personal  exemption  $  2,500.00 

Credit  for  dependents 800.00      3,300.00 


Balance  (surtax  net  income)  $69,441.72 

Less:  Earned  income  credit 1,400.00 


Net  income  subject  to  normal  tax $68,041.72 

Normal  tax  at  4%  on  $68,041.72 $  2,721.67 

Surtax  on  $69,441.72 14,619.94 


Total  income  tax $17,341.61 

Less :  Income  tax  paid  at  source 12.00 


Correct  income  tax  liability $17,329.61 

Income  tax  assessed : 

Original,  account  No.  203298 14,166.70 


Deficiency  of  income  tax $  3,162.91 

Adjustments  to  Net  Income 

Taxable  Tear  Ended  December  31, 1940 

Net  income  as  disclosed  hj  return $61,018.66 

Additional  income  and  unallowable  deductions : 

(a)  Dividends  received  $1,039.92 

(b)  Trust  income  3,690.40 

(c)  Kental  income 581.73 

(d)  Long-term  capital  loss  disallowed 1,249.88 

(e)  Interest  disallowed  693.46 

(f )  Taxes  disallowed  905.20 

(g)  Bad  debts  disallowed 240.00 

Net  income  adjusted $69,419.-5 


8.400.59 
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Explanation  of  Adjustments 

(a)  The  amount  of  dividends  reported  in  your  return  is  under- 
stated $1,039.92  due  to  the  erroneous  apportionment  to  your  wife's 
return  of  $963.17  dividends  received  on  stocks  owned  by  you  as  j'our 
separate  property,  and  to  the  omission  of  $75.00  dividends  received 
from  Pacific  Pipe  and  Supply  Company  and  $1.75  dividends  received 
from  General  Electric  Company. 

(b)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 
No.  2 ' '  taxable  to  you  has  been  adjusted  as  foUows : 

Amount  re-    Amount  deter-      Addition 

ported  in     mined  taxable      to  income 

your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $23,314.75         $22,977.42         ($337.33) 

"Chandler  Trust  No.  2" 9,385.93  13,413.66         4,027.73 

Total  $32,700.68        $36,391.08       $3,690.40 

(c)  The  net  rental  loss  of  $163.46  claimed  in  your  return  is  adjusted 
to  net  rental  income  of  $418.27  by  the  disallowance  of  $1,000.00  of  the 
depreciation  claimed  and  the  apportionment  of  one-half  of  the  $836.54 
corrected  amount  of  net  rental  income  to  your  wife's  return.  The  rea- 
sons for  these  adjustments  are  as  stated  under  adjustment  (c)  for  the 
year  1938. 

(d)  Your  claim  for  a  deduction  of  $1,249.88  as  a  long-term  capital 
loss  from  the  sale  of  5  shares  of  Warner  Electric  Brake  stock  is  not 
allowable. 

(e)  One-half  of  the  interest  of  $1,386.92,  paid  on  loans  secured  by 
real  estate  owned  by  you  and  your  wife  as  joint  tenants  and  claimed 
as  a  deduction  in  your  return,  is  disallowed  as  being  deductible  by  your 
wife. 

(f)  One-half  of  the  taxes  amounting  to  $1,810.41,  paid  on  real 
estate  owned  by  you  and  your  wife  as  joint  tenants  and  claimed  as  a 
deduction  in  your  return,  is  disallowed  as  being  deductible  by  your 
wife. 

(g)  The  deduction  claimed  in  your  return  for  bad  debts  of  Talbot, 
$50.00,  and  Ferguson,  $190.00,  are  disallowed  because  these  do  not 
represent  debts  which  became  worthless  within  the  taxable  year. 
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Computation  of  Alternative  Tax 

Taxable  Year  Ended  December  31, 1940 

Net  income  adjusted $69,419.25 

Plus:  Net  long-term  capital  loss 5,875.62 


Ordinary  net  income $75,294.87 

Less:  Personal  exemption  $  2,000.00 

Credit  for  dependents  800.00      2,800.00 


Balance  (surtax  net  income)  $72,494.87 

Less:  Earned  income  credit 1,400.00 


Net  income  subject  to  normal  tax $71,094.87 

Normal  tax  at  4%  on  $71,094.87 $  2,843.80 

Surtax  on  $72,494.87 22,127.44 


Partial  tax  $24,971.24 

Minus :  30%  of  net  long-term  capital  loss 1,762.68 


Alternative  tax $23,208.56 

Computation  of  Tax 

Taxable  Year  Ended  December  31, 1940 

Net  income  adjusted $69,419.25 

Less:  Personal  exemption  $  2,000.00 

Credit  for  dependents 800.00      2,800.00 


Balance  (surtax  net  income)  $66,619.25 

Less:  Earned  income  credit  , 1,400.00 


Net  income  subject  to  normal  tax $65,219.25 

Normal  tax  at  4%  on  $65,219.25 $  2,608.77 

Surtax  on  $66,619.25 19,291.05 


Total  normal  tax  and  surtax $21,899.82 

Alternative  tax  $23,208.56 

Defense  tax  (10%  of  $23,208.56)  2,320.85 

Total  income  tax $25,529.41 

Less:  Income  tax  paid  at  source 12.00 

Correct  income  tax  liability $25,517.41 

Income  tax  assessed : 

Original,  account  No.  203180 21,011.07 

Deficiency  of  income  tax $  4,506.34 
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Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1941 

Net  income  as  disclosed  by  retui-n $101,145.87 

Additional  income  and  unallowable  deductions : 

(a)  Salary  received  $       96.62 

(b)  Dividends  received  9,218.38 

(c)  Rental  income  933.06 

(d)  Trust  income  1,702.23 

(e)  Interest  disallowed  543.99 

(f)  Taxes  disallowed  887.95 

(g)  Loss  disallowed  535.00     13,917.23 

Net  income  adjusted $115,063.10 

Explanation  of  Adjustments 

(a)  You  received  compensation  for  personal  services  from  The 
Times-Miri-or  Co.,  in  the  amount  of  $47,174.17,  of  which  your  com- 
munity half  is  $23,587.09,  whereas  the  community  half  reported  in  your 
return  is  $23,490.47,  an  understatement  of  $96.62. 

(b)  The  amount  of  dividends  reported  in  your  return  is  under- 
stated $9,218.38  due  to  the  erroneous  apportionment  to  your  wife's 
return  of  $9,180.88  dividends  received  on  stocks  owned  by  you  as  your 
separate  property,  and  to  the  omission  of  $37.50  dividends  received 
from  Pacific  Pipe  and  Supply  Company. 

(c)  The  net  rental  loss  of  $866.12  claimed  in  your  return  is  ad- 
justed to  net  rental  income  of  $66.94  by  the  disallowance  of  $1,000.00 
of  the  depreciation  claimed  and  the  apportionment  of  one-half  of  the 
$133.88  corrected  amount  of  net  rental  income  to  your  wife's  return. 
The  reasons  for  these  adjustments  are  stated  under  adjustment  (c) 
for  the  year  1938. 

(d)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 
No.  2 ' '  taxable  to  you  has  been  adjusted  as  follows : 

Amount  re-    Amount  deter-      Addition 

ported  in     mined  taxable      to  income 

your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $23,311.10        $22,977.17         ($333.93) 

"Chandler  Trust  No.  2" 10,527.69  12,563.85         2,036.16 

Total  $33,838.79         $35,541.02        $1,702.23 

(e)  One-half  of  the  interest  of  $1,087.98,  paid  on  loans  secured  by 
real  estate  owned  by  you  and  your  wife  as  joint  tenants  and  claimed  as 
a  deduction  in  your  return,  is  disallowed  as  being  deductible  by  your 
wife. 
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(f)  One-half  of  the  taxes  amounting  to  $1,775.90,  paid  on  real 
estate  owned  by  you  and  j'our  wife  as  joint  tenants  and  claimed  as  a 
deduction  in  your  return,  is  disallowed  as  being  deductible  by  your 
wife. 

(g)  The  loss  of  $535.00  claimed  in  your  return  on  account  of  de- 
struction of  one  oak  tree  and  two  locust  trees  by  storm  is  disallowed 
since  the  amount  of  loss  sustained,  if  any,  has  not  been  substantiated. 

Computation  of  Alternative  Tax 

Taxable  Year  Ended  December  31, 1941 

Net  income  adjusted $115,063.10 

Minus :  Net  long-term  capital  gain 17,003.90 

Ordinary  net  income $  98,059.20 

Less:  Personal  exemption  $  1,500.00 

Credit  for  dependents 800.00        2,300.00 

Balance  (surtax  net  income)  $  95,759.20 

Less:  Earned  income  credit 1,400.00 

Net  income  subject  to  normal  tax $  94,359.20 

Normal  tax  at  4%  on  $94,359.20 $  3,774.37 

Surtax  on  $95,759.20 47,065.89 

Partial  tax  $  50,840.26 

Plus :  30%  of  net  long-term  capital  gain 5,101.17 

Alternative  tax $  55,941.43 
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Computation  of  Tax 

Taxable  Year  Ended  December  31, 1941 

Net  income  adjusted $115,063.10 

Less:  Personal  exemption  $  1,500.00 

Credit  for  dependents 800.00        2,300.00 


Balance  (surtax  net  income)  $112,763.10 

Less:  Earned  income  credit 1,400.00 


Net  income  subject  to  normal  tax $111,363.10 

Normal  tax  at  4%  on  $111,363.10 $  4,454.52 

Surtax  on  $112,763.10 58,076.02 


Total   $  62,530.54 

Alternative  tax $  55,941.43 

Total  income  tax $  55,941.43 

Less:  Income  tax  paid  at  source 13.80 


Correct  income  tax  liability $  55,927.63 

Income  tax  assessed : 

Original 46,545.49 


Deficiency  of  income  tax _ $    9,382.14 

Received  and  filed  Sept.  27,  1943,  T.C.U.S. 
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[Title  of  Tax  Court  and  Cause.] 

Docket  No.  3037 

ANSWER 

The  Commissioner  of  Internal  Eevenue,  by  liis 
attorney,  J.  P.  Wenchel,  Chief  Counsel,  Bureau  of 
Internal  Revenue,  for  answer  to  the  petition  of  the 
above-named  taxpayer,  admits  and  denies  as  follows : 

I  and  II.  Admits  the  allegations  contained  in 
paragraphs  I  and  II  of  the  petition. 

III.  Admits  that  the  taxes  in  controversy  are 
income  taxes  for  the  calendar  years  1938  to  1941, 
inclusive,  but  denies  that  the  total  of  the  proposed 
deficiencies  aggregating  $23,205.90  is  in  controversy. 

IV.  (1)  to  (5),  inclusive.  Denies  that  the  re- 
spondent erred  as  alleged  in  subparagraphs  (1)  to 
(5),  inclusive,  of  paragraph  IV  of  the  petition. 

V.  (1)  and  (2).  Admits  the  allegations  con- 
tained in  subparagraphs  (1)  and  (2)  of  paragraph 
V  of  the  petition. 

(3).  Admits  that  petitioner  in  his  income  tax 
return  for  the  year  1938  reported  $8,118.59  as  in- 
come from  Trust  No.  2.  Admits  that  respondent  de- 
termined that  the  amount  reportable  by  petitioner 
from  said  source  was  $11,446.46  and  accordingly 
increased  net  taxable  income  reported  by  petitioner 
by  the  sum  of  $3,327.87.  Denies  that  the  respon- 
dent's determination  is  erroneous  and  denies  the 
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remaining-   allegations   contained   in   subparagraj)li 
(3)  of  paragraph  V  of  the  petition. 

(4).  Admits  that  petitioner  in  his  income  tax 
return  for  the  year  1939  reported  $8,389.89  as  in- 
come from  Trust  No.  2.  Admits  that  respondent 
determined  that  the  amount  reportable  by  petitioner 
from  said  source  was  $12,418.08  and  accordingly  in- 
creased net  taxable  income  reiiorted  by  petitioner 
by  the  sum  of  $4,028.19.  Denies  that  the  respon- 
dent's determination  is  erroneous  and  denies  the  re- 
maining allegations  contained  in  subparagraph  (4) 
of  paragraph  V  of  the  petition. 

(5).  Admits  that  petitioner  in  his  income  tax  re- 
turn for  the  year  1940  reported  $9,385.93  as  income 
from  Trust  No.  2.  Admits  that  respondent  deter- 
mined that  the  amount  reportable  by  petitioner  from 
said  source  was  $13,413.66  and  accordingly  in- 
creased net  taxable  income  reported  by  petitioner 
by  the  sum  of  $4,027.73.  Denies  that  the  respon- 
dent's determination  is  erroneous  and  denies  the  re- 
maining allegations  contained  in  subparagraph  (5) 
of  paragraph  V  of  the  petition. 

(6).  Admits  that  petitioner  in  his  income  tax  re- 
turn for  the  year  1941  reported  $10,527.69  as  income 
from  Trust  No.  2.  Admits  that  respondent  deter- 
mined that  the  amount  reportable  by  petitioner  from 
said  source  was  $12,563.85  and  accordingly  in- 
creased net  taxable  income  reported  by  petitioner 
by  the  sum  of  $2,036.16.  Denies  that  the  respon- 
dent's determination  is  erroneous  and  denies  the 
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remaining   allegations   contained   in   subparagraph 
(6)  of  paragraph  V  of  the  petition. 

(7).  Denies  the  allegations  contained  in  sub- 
paragraph (7)  of  paragraph  V  of  the  petition. 

VI.  Denies  each  and  every  allegation  contained 
in  the  petition  not  hereinbefore  specifically  admitted 
or  denied. 

Wherefore,  it  is  prayed  that  the  determination  of 
the  Commissioner  be  aj)proved. 

/s/  J.  P.  WENCHEL, 
Chief  Counsel, 

Bureau  of  Internal 
Revenue. 

Of  Counsel: 

B.  H.  NEBLETT, 
Division  Counsel. 

HAROLD  D.  THOMAS, 
Special  Attorney, 

Bureau  of  Internal 
Revenue. 

Received  and  filed  Nov.  17,  1943  T.  C.  U.  S. 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  3037 

NORMAN  CHANDLER, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  Opinion  of  this  Court,  promulgat- 
ed May  23,  1949,  it  is 

Ordered  and  decided:  That  there  are  deficiencies 
in  income  tax  for  the  calendar  years  1938,  1939, 
1940  and  1941  in  the  respective  amounts  of  $4,- 
529.52,  $918.09,  $1,218.56,  and  $1,840.23,  and  that 
there  is  no  penalty  liability  for  the  calendar  year 
1938  under  section  293  (a),  Revenue  Act  of  1938. 

/s/  WILLIAM  W.  ARNOLD, 
Judge. 

Entered  May  24,  1949. 

Served  May  25,  1949. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  3037 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  Review, 

vs. 

NORMAN  CHANDLER, 

Respondent  on  Review. 

PETITION  FOR  REVIEW 

To  the  Honorable  Judges  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit: 

The  Commissioner  of  Internal  Revenue  hereby 
petitions  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  to  review  the  decision  entered  by 
The  Tax  Court  of  the  United  States  on  November 
30,  1949  "That  there  are  deficiencies  in  income  tax 
for  the  calendar  years  1938,  1939,  1940  and  1941 
in  the  respective  amounts  of  $4,592.52,  $918.09,  $1,- 
218.56,  and  $1,840.23"  in  respect  of  the  Federal  in- 
come tax  liability  of  Norman  Chandler,  the  above- 
named  respondent  on  review.  This  petition  for  re- 
view is  filed  pursuant  to  the  provisions  of  Sections 
1141  and  1142  of  the  Internal  Revenue  Code. 

The  respondent  on  review,  Norman  Chandler,  is  a 
resident  of  Sierra  Madre,  California,  and  filed  his 
Federal  income  tax  returns  for  the  years  1938,  1939, 
1940  and  1941  with  the  Collector  of  Internal  Reve- 
nue for  the  Sixth  District  of  California,  whose  office 
is  in  Los  Angeles,  California,  and  within  the  juris- 
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diction  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  wherein  this  review  is  sought. 

NATURE  OF  CONTROVERSY 

The  issue  presented  to  and  passed  upon  by  The 
Tax  Court  of  the  United  States  and  which  was  de- 
cided contrary  to  the  Commissioner's  determination 
is  whether  certain  taxable  stock  dividends  which 
were  received  by  Chandler  Trust  No.  2,  of  which 
trust  the  respondent  on  review  was  one  of  the  life 
tenant  trustors,  are  taxable  to  the  life  tenant 
trustors  of  the  trust,  as  determined  by  the  Commis- 
sioner, or,  as  claimed  by  the  taxpayer,  to  the  trust 
itself.  The  Tax  Court  held,  contrary  to  the  Com- 
missioner's determination,  that  Sections  22(a),  166, 
and  167  of  the  Revenue  Act  of  1938  and  the  Internal 
Revenue  Code  are  inapplicable  and  that  the  stock 
dividends  in  question  are  taxable  to  the  trust  rather 
than  to  the  life  tenant  beneficiaries  and  trustors. 
The  Commissioner's  determination  in  this  and  re- 
lated cases  was  thus  disapproved  in  so  far  as  it  re- 
flected the  Commissioner's  inclusion  of  an  allocate 
portion  of  the  taxable  stock  dividends  in  the  taxable 
income  of  each  of  the  life  tenant  trustors  for  the 
years  here  involved. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT, 
Chief  Comisel,  Bureau  of  Internal  Revenue,  Attor- 
neys for  the  Petitioner  on  Review. 

Received  and  filed  Feb.  17,  1950,  U.  S.  C.  A. 
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[Title  of  Court  of  Appeals  and  Cause.] 

Docket  No.  3037. 

STATEMENT  OF  POINTS 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, petitioner  on  review  in  the  above-entitled  cause, 
by  and  through  his  attorneys,  Theron  L.  Caudle, 
Assistant  Attorney  General,  and  Charles  Oliphant, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  and 
hereby  states  that  he  intends  to  rely  upon  the  fol- 
lowing points  in  this  proceeding: 

The  Tax  Court  of  the  United  States  erred : 

1.  In  ordering  and  deciding  that  there  are  defi- 
ciencies in  income  tax  for  the  calendar  years  1938, 
1939,  1940  and  1941  in  the  respective  amounts  of 
only  $4,592.52,  $918.09,  $1,218.56,  and  $1,840.23. 

2.  In  failing  and  refusing  to  sustain  the  defi- 
ciencies in  tax  determined  by  the  Commisioner,  as 
modified  by  the  stipulation  of  the  parties,  on  the 
basis  that  the  stock  dividends  received  by  the  Chan- 
dler Trust  No.  2  were  taxable  to  the  life  tenant 
trustors. 

3.  In  holding  that  the  Chandler  Trust  No.  2  was, 
for  Federal  income  tax  purposes,  a  valid  trust 
under  the  laws  of  California. 

4.  In  failing  and  refusing  to  hold  and  decide 
that  the  Chandler  Trust  No.  2  was,  by  virtue  of  the 
rights  of  amendment  or  modification  reserved  by  the 
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trustors,  not  a  valid  trust  for  Federal  income  tax 
purj)oses  and  that,  accordingly,  the  taxable  stock 
dividends  received  by  the  trust  during  the  taxable 
years  were  taxable  to  the  life  tenant  trustors  under 
Sections  22(a)  and/or  Sections  166  and  167  of  the 
Revenue  Act  of  1938  and  the  Internal  Revenue  Code, 
rather  than  to  the  trust  itself. 

5.  In  holding  that  Sections  22  (a),  166,  and  167 
of  the  Revenue  Act  of  1938  and  the  Internal  Reve- 
nue Code  are  inapplicable. 

6.  In  denying  the  Commisioner's  motion  to  re- 
consider and  set  aside  the  Court's  findings  of  fact 
and  opinion. 

7.  In  that  its  opinion  and  decision  are  contrary 
to  the  facts  as  stipulated  by  the  parties. 

8.  In  that  its  opinion  and  its  decision  are  con- 
trary to  law  and  the  Commissioner'  regulations. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Attor- 
neys for  Petitioner  on  Review. 

Statement  of  service  attached. 

Received  and  filed  May  4,  1950  U.  S.  C.  A. 
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The  Tax  Court  of  the  United  States 

Docket  No.   3038 

PHILIP  CHANDLER, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above  named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiencj^  set  forth  by 
the  Commissioner  of  Internal  Revenue  in  his  notice 
of  deficiency  (LA:IT:90D:PB)  dated  June  30,  1943, 
and  as  a  basis  of  this  proceeding  alleges  as  follows : 


Petitioner  is  an  individual  residing  at  2531  North 
Catalina  Street,  Los  Angeles,  California.  The  re- 
turns for  the  period  here  involved  were  filed  with 
the  Collector  for  the  Sixth  District  of  California. 

II. 

The  notice  of  deficiency,  a  copy  of  which  is  at- 
tached hereto,  marked  "Exhibit  A"  and  made  a 
part  hereof,  was  mailed  to  the  i)etitioner  on  June 
30,  1943. 

III. 

The  taxes  in  controversy  are  income  taxes  for  the 
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calendar    years    1938    to    1941,    inclusive,    totaling 
$7025.11. 

IV. 

The  determination  of  the  taxes  set  for  in  said 
notice  of  deficiency  is  based  upon  the  following 
errors : 

(1)  Respondent  erred  in  determining  deficiencies 
in  income  tax  for  the  years  1938  to  1941,  inclusive, 
in  the  total  sum  of  $7025.11. 

(2)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1938  the  sum  of 
$5642.73. 

(3)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1939  the  sum  of 

$6758.15. 

(4)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1940  the  sum  of 
$4692.34. 

(5)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1941  the  sum  of 
$4129.34. 

V. 

The  facts  upon  which  petitioner  relies  as  the 
basis  of  this  proceeding  are  as  follows : 

(1)  Petitioner  is  a  resident  of  the  County  of 
Los  Angeles,  State  of  California,  and  as  such  filed 
his  income  tax  returns  for  each  of  the  years  herein 
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involved  with  the  Collector  of  Internal  Revenue  for 
the  Sixth  Collection  District  of  California. 

(2)  Petitioner  during  the  years  herein  involved 
was  a  beneficiary  under  that  certain  trust  designated 
Trust  No.  2,  wherein  Marian  Otis  Chandler,  May 
C.  Goodan,  Constance  Chandler  (Constance  Chan- 
dler Crowe),  Ruth  C.  Williamson,  Norman  Chandler, 
Harrison  G.  O.  Chandler,  Helen  C.  Garland,  and 
Philip  Chandler  are  designated  "present  trustees." 

(3)  Petitioner,  as  beneficiary,  during  the  year 

1938  received  as  his  full  and  complete  share  of  the 
distributive  net  income  of  said  Trust  No.  2  the 
sum  of  $8118.57,  which  he  reported  in  his  income  tax 
return.  Notwithstanding  this  fact  respondent  er- 
roneously and  illegally  determined  that  petitioner's 
distributive  share  of  the  net  income  of  said  trust  for 
the  year  1938  was  the  sum  of  $11,446.46,  thereby 
erroneously  and  illegally  overstating  petitioner's  net 
taxable  income  by  the  sum  of  $3327.89.  No  part  of 
this  last  mentioned  sum  was  either  actually  or  con- 
structively received  by  petitioner  and  no  part  there- 
of constituted  taxable  income. 

(4)  Petitioner,  as  beneficiary,  during  the  year 

1939  received  as  his  full  and  complete  share  of 
the  distributive  net  income  of  said  Trust  No.  2 
the  sum  of  $8726.32,  which  he  reported  in  his  in- 
come tax  return.  Notwithstanding  this  fact  re- 
spondent erroneously  and  illegally  determined  that 
petitioner's  distributive  share  of  the  net  income  of 
said  trust  for  the  year  1939  was  the  sum  of  $12,- 
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418.08,  thereby  erroneously  and  illegally  overstating 
petitioner's  net  taxable  income  by  the  sum  of  $3,- 
691.76.  No  i^art  of  this  last  mentioned  sum  was 
either  actually  or  constructively  received  by  peti- 
tioner and  no  part  thereof  constituted  taxable  in- 
come. 

(5)  Petitioner,  as  beneficiary,  during  the  year 

1940  received  as  his  full  and  complete  share  of  the 
distributive  net  income  of  said  Trust  No.  2  the  sum 
of  $9385.93,  which  he  reported  in  his  income  tax 
return.  Notwithstanding  this  fact  respondent  er- 
roneously and  illegally  determined  that  petitioner's 
distributive  share  of  the  net  income  of  said  trust 
for  the  year  1940  was  the  sum  of  $13,413.66,  there- 
by erroneously  and  illegally  overstating  petitioner's 
net  taxable  income  by  the  sum  of  $4027.73.  No  part 
of  this  last  mentioned  sum  was  either  actually  or 
constructively  received  by  petitioner  and  no  jDart 
thereof  constituted  taxable  income. 

(6)  Petitioner,  as  beneficiary,  during  the  year 

1941  received  as  his  full  and  complete  share  of  the 
distributive  net  income  of  said  Trust  No.  2  the  sum 
of  $10,527.69,  which  he  reported  in  his  income  tax 
return.  Notwithstanding  this  fact  respondent  er- 
roneously and  illegally  determined  that  petitioner's 
distributive  share  of  the  net  income  of  said  trust 
for  the  year  1941  was  the  sum  of  $12,563.85,  there- 
by erroneously  and  illegally  overstating  petition- 
er's net  taxable  income  by  the  sum  of  $2,306.16.  No 
part  of  this  last  mentioned  sum  was  either  actually 
or  constructively  received  by  petitioner  and  no  part 
thereof  constituted  taxable  income. 
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(7)  Respondent,  under  date  of  June  30,  1943,  is- 
sued a  notice  of  deficiency  determining  that  said 
Trust  No.  2  was  an  association  taxable  as  a  corpora- 
tion. Under  date  of  June  30,  1943,  respondent 
issued  a  notice  of  deficiency  determining  that  Trust 
No.  1,  wherein  Harry  Chandler,  Norman  Chandler, 
and  Marian  Otis  Chandler  are  designated  "present 
trustees"  and  petitioner  and  others  are  designated 
"beneficiaries,"  was  an  association  taxable  as  a  cor- 
poration. Petitioner  is  informed  and  believes  and 
therefore  alleges  that  the  trustees  of  each  of  the 
aforementioned  trusts  have  filed  or  will  file  a  peti- 
tion to  The  United  States  Tax  Court  for  a  redeter- 
mination of  the  deficiencies  set  forth  in  said  notices, 
and  that  the  actions  of  the  respondent  in  determin- 
ing said  trusts  to  be  associations  taxable  as  corpora- 
tions and  in  determining  the  deficiencies  herein  in- 
volved are  inconsistent,  erroneous,  and  illegal. 

Wherefore,  petitioner  prays  that  The  Tax  Court 
of  the  United  States  hear  this  petition  and  redeter- 
mine the  aforesaid  deficiencies  in  accordance  with 
the  rights  of  the  petitioner  in  the  premises  and  grant 
any  and  all  refmid  that  may  be  due  as  a  result  of 
such  redetermination. 

Dated  September  20,  1943. 

/s/  A.  CALDER  MACKAY, 

/s/  ARTHUR  McGregor, 

/s/  HOWARD  W.  REYNOLDS, 
Counsel  for  Petitioner. 
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State  of  California 
County  of  Los  Angeles — ss. 

Philip  Chandler,  being  duly  sworn,  deposes  and 
says  that  he  is  the  petitioner  above  named;  that  he 
has  read  the  foregoing  petition,  or  had  the  same 
read  to  him,  and  is  f  amihar  with  the  statements  con- 
tained therein,  and  that  the  statements  contained 
therein  are  true,  except  those  stated  to  be  upon 
information  and  belief,  and  that  those  he  believes 
to  be  true. 

/s/  PHILIP  CHANDLER. 
Subscribed  and  sworn  to  before  me  this  23rd  day 
of  September,  1943. 

[Seal]  /s/  MARY  E.  WHITTHORNE, 

Notary  Public  in  and  for  said  County  and  State. 

My  commision  expires  November  26, 1945. 
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EXHIBIT  A 
Form  1279 

Treasury  Department 

Internal  Revenue  Service 

417  South  Hill  Street 

Los  Angeles   13,   California 


June  30,  1943 

Office  of 

Internal  Revenue  Agent  in  Charge 

Los  Angeles  Division 

LA:IT:90D:PB 

Mr.  Philip  Chandler, 

2531  North   Catalina   Street, 

Los  Angeles,  California 

Sir: 

You  are  advised  that  the  determination  of  your 
income  tax  liabilit}^  for  the  taxable  years  ended  De- 
cember 31,  1938  to  1941  inclusive  discloses  a  defi- 
ciency of  $7,025.11  as  shown  in  the  statement  at- 
tached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
file  a  petition  with  The  Tax  Court  of  the  United 
States,  at  its  principal  address,  Washington,  D.  C, 
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for   a   redetermination   of   the   deficiency   or   defi- 
ciencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Los 
Angeles,  California,  for  the  attention  of  LA:Conf. 
The  signing  and  filing  of  this  form  will  expedite 
the  closing  of  your  return(s)  by  permitting  an  early 
assessment  of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  filing  the 
form,  or  on  the  date  assessment  is  made,  whichever 
is  earlier. 

Respectfully, 

GUY  T.  HELVERING, 

Commissioner, 

By  GEORGE  D.  MARTIN, 

Internal  Revenue  Agent  in 
Charge. 

Enclosures : 
Statement 
Form  of  waiver. 


144  Commissioner  of  Internal  Revenue 

Statement 

LA  :IT  :90D  :PB 

Mr.  Philip  Chandler, 
2531  North  Catalina  Street, 
Los  Angeles,  California. 

Tax  Liability  for  the  Taxable  Years  Ended 
December  31,  1938,  to  1941,  Inclusive 

Income  Tax 

Year  Liability  Assessed  Deficiency 

1938 $  4,025.74  $  2,762.09  $1,263.65 

1939 5,624.53  4,047.30  1,577.23 

1940 11,189.99  9,256.84  1,933.15 

1941 19,839.03  17,587.95  2,251.08 

Total $40,679.29  $33,654.18  $7,025.11 

This  determination  of  your  income  tax  liability  has  been  made  upon 
the  basis  of  information  on  file  in  this  office. 

If  you  do  not  acquiesce  in  all  of  the  adjustments  making  up  the 
deficiency  indicated,  but  desire  to  stop  the  accumulation  of  interest  on 
that  part  of  the  deficiency  resulting  fi'om  adjustments  to  which  you 
agree,  please  fill  out  the  enclosed  form  of  waiver,  inserting  therein  the 
amount  of  the  deficiency  you  desire  to  have  assessed  at  once.  The  execu- 
tion of  the  form  for  the  agreed  portion  of  the  deficiency  will  not  de- 
prive you  of  your  right  to  petition  The  Tax  Court  of  the  United  States 
for  a  redetermination  of  the  deficiency. 

Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1938 

Net  income  as  disclosed  by  return $26,874.34 

Additional  income  and  unallowable  deductions : 

(a)  Trust  income  $  3,003.67 

(b)  Long-term  capitallosses 2,639.06       5,642.73 


Net  income  adjusted $32,517.07 
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Exijlanation  of  Adjustments 

(a)   Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 
No.  2 ' '  taxable' to  you  has  been  adjusted  as  follows : 

Amount  re-    Amount  deter-  Addition 

ported  in      mined  taxable  to  income 

your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $17,951.66         $17,627.44  $(324.22) 

"Chandler  Trust  No.  2" 8,118.57  11,446.46         3,327.89 


Total  $26,070.23        $29,073.90       $3,003.67 

(b)   The  following  long-term  capital  losses  claimed  in  your  return 
are  disallowed  for  lack  of  substantiation  of  basis  of  the  securities  sold : 

Los  Angeles  Improvement  No.  112 $    500.00 

San  Luis  Obispo  Road  Improvement 

No.  12 1,600.00 


Total   $2,100.00 

In  lieu  of  the  long-term  capital  loss  of  $395.85  claimed  from  the  sale 
of  Trustees  Standard  Oil  Shares  "B"  for  $820.80,  there  is  determined 
a  long-term  capital  gain  of  $143.21  from  such  sale,  resulting  in  an  ad- 
justnient  of  $539.06. 

These  adjustments  result  in  the  addition  to  income  of  the  amount 
of  $2,639.06. 

Computation  of  Tax 

Taxable  Year  Ended  December  31, 1938 

Net  income  adjusted $32,517.07 

Less:  Personal  exemption $  2,500.00 

Credit  for  dependents 633.33       3,133.33 


Balance  (surtax  net  income)  $29,383.74 

Less:  Interest  on  U.S.  obligations $       12.90 

Earned  income  credit 300.00         312.90 


Net  income  subject  to  normal  tax $29,070.84 

Normal  tax  at  4%  on  $29,070.84 $  1,162.83 

Surtax  on  $29,384.74 2,882.91 


Total  income  tax $  4,045.74 

Less :  Income  tax  paid  at  source 20.00 


Correct  income  tax  liability $  4,025.74 

Income  tax  assessed : 

Original,  account  No.  203934 2,762.09 

Deficiency  of  income  tax $  1,263.65 
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Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1939 

Net  income  as  disclosed  by  return $32,806.73 

Additional  income  and  unallowable  deductions : 

(a)  Dividends  received  $      195.00 

(b)  Interest  received  256.17 

(c)  Trust  income  3,350.33 

(d)  Long-term  capital  losses  2,956.65       6,758.15 


Total   $39,564.88 

Additional  deduction : 

(e)  Interest  paid  249.74 


Net  income  adjusted $39,315.14 

Explanation  of  Adjustments 

(a)   The  following  dividends  received  are  added  to  income : 

American  Agnation  Company $  25.00 

Union  Oil  Company  of  California 20.00 

Manhattan  Company 25.00 

Chrysler  Corporation 125.00 


Total $195.00 

(b)   The  following  interest  received  is  added  to  income : 

Indiana  Service  Corporation $125.00 

Interstate  Power  Company 75.00 

Foreman  and  Clark 4.17 

Mortgage  Guarantee  Co 8.94 

New  England  Gas  &  Electric  Co 43.06 


Total  $256.17 

(c)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 
No.  2 ' '  taxable  to  you  has  been  adjusted  as  follows : 

Amount  re-    Amount  deter-  Addition 

ported  in      mined  taxable  to  income 

your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $21,560.46         $21,219.03  $(341.43) 

"Chandler  Trust  No.  2" 8,726.32  12,418.08         3,691.76 


Total  $30,286.78        $33,637.11        $3,350.33 


i 


vs.  May  Chandler  Goodan,  et  al.  147 

(d)  The  following  long-term  capital  losses  claimed  in  your  return 
are  disallowed  for  lack  of  substantiation  of  the  basis  of  the  securities 
sold: 

Foreman  &  Clark  bonds $1,450.00 

Girls  Collegiate  School  First 

Mortgage  bonds  197.50 

Mortgage  fJuarantee  Certificate 209.82 

New  England  Gas  &  Electric  Co.  bonds     833.40 


Total   $2,690.72 

The  long-term  capital  loss  of  $506.25  claimed  in  your  return  on 
account  of  worthlessness  of  Discount  Corp.  of  Califoi-nia  (3  units) 
acquired  by  you  in  1932,  is  disallowed  because  the  stock  did  not  become 
worthless  during  the  taxable  year  and  no  loss  was  sustained  with  re- 
spect thereto  during  the  taxable  year,  and  for  the  further  reason  that 
the  basis  of  the  stock  has  not  been  substantiated. 

In  lieu  of  the  short-term  capital  loss  of  $2,591.30  claimed  from  the 
sale  of  100  shares  of  State  Street  Investment  Corporation  stock  (not 
taken  into  deductions  claimed  in  determining  net  income  for  this  tax- 
able year),  gains  and  losses  from  said  sale  are  determined  as  follows, 
the  loss  of  $240.32  being  applied  against  the  additions  to  income  men- 
tioned under  this  adjustment : 

Gain  (loss)  taken 
No.  of        Date  Sale  Gain         into  account 

shares    acquired  Cost  price         (loss)   Percentage  Amount 

25        9/21/34 $1,592.25  $1,652.18     $  59.93  50        $  29.97 

14        1/  4/37 1,465.80       925.22     (540.58)         50         (270.29) 

Net  long-term  capital  loss  from  sale  of  39  shares $(240.32) 

61      10/  1/37 $5,612.00  $4,031.30  (1,580.70)       100      (1,580.70) 

These  adjustments  result  in  the  addition  to  income  of  the  net  amount 

of  $2,956.65. 

(e)  An  additional  deduction  for  interest  is  allowed  in  the  amount 
of  $249.74. 


148  Commissioner  of  Intertml  Revenue 

Computation  of  Tax 

Taxable  Year  Ended  December  31, 1939 

Net  income  adjusted $39,315.14 

Less:  Personal  exemption  $  2,500.00 

Credit  for  dependents 800.00      3,300.00 

Balance  (surtax  net  income)  $36,015.14 

Less:  Earned  income  credit 360.00 

Net  income  subject  to  normal  tax $35,655.14 

Normal  tax  at  4%  on  $35,655.14 $  1,426.20 

Surtax  on  $36,015.14 4,223.18 

Total  income  tax $  5,649.38 

Less :  Income  tax  paid  at  source 24.85 

Correct  income  tax  liability $  5,624.53 

Income  tax  assessed : 

Original,  account  No.  203029 4,047.30 

Deficiency  of  income  tax $  1,577.23 

Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1940 

Net  income  as  disclosed  by  return $39,978.93 

Additional  income  and  unallowable  deductions : 

(a)  Interest  received  $        97.63 

(b)  Tnxst  income  3,690.41 

(c)  Short-term  capital  gain 236.33 

(d)  Long-term  capital  gain  667.97       4,692.34 

Total   $44,671.27 

Additional  deduction : 

(e)  Interest  paid 97.92 

Net  income  adjusted $44,573.35    ^ 
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Explanation  of  Adjustments 

(a)  The  following  interest  received  is  added  to  income : 

Interstate  Power  Companj'- $36.66 

Indiana  Service  Corporation 60.97 

Total  $97.63 

(b)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 
No.  2 ' '  taxable  to  you  has  been  adjusted  as  follows : 

Amount  re-    Amount  deter-      Addition 
ported  in     mined  taxable      to  income 
your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $23,314.74        $22,977.42         $(337.32) 

"Chandler  Trust  No.  2" 9,385.93  13,413.66         4,027.73 

Total $32,700.67        $36,391.08        $3,690.41 

(c)  The  net  short-term  capital  gain  reported  in  your  return  is  in- 
creased $236.33,  as  follows : 

Short-term  Short-term 

capital         capital  Addition 

gain  (loss)  gain  (loss)  to  income 

Item  reported      corrected  (reduction) 

1.  Illinois  Iowa  Power  Co $    716.81  $     0.00  $(716.81) 

2.  Interstate  Power  Co (94.66)  (35.08)  59.58 

3.  Indiana  Service  Corp (134.93)  (16.18)  118.75 

4.  Portland  Gas  &  Coke  Co 163.38  203.66  40.28 

5.  State  Street  Investment  Corp... (2,591.30)  (1,580.70)  1,010.60 

6.  Dunningcolor  Corp 0.00  44.80  44.80 

7.  Pure  Oil  Co 0.00  (320.87)  (320.87) 

Net  addition $236.33 

1.  In  lieu  of  the  short-term  capital  gain  of  $716.81  reported  from 
the  sale  of  100  shares  of  Illinois  Iowa  Power  Co.  stock,  a  long-term 
capital  gain  from  the  sale  thereof  has  been  determined  in  the  amount 
of  $599.45,  as  follows : 

Gain  taken  into 
No.  of      Date  Date  Sale  account 

shares   acquired       sold         Cost        price         Gain    Percent.    Amt. 

50     12/16/38  ll/27/40..$964.40  $1,408.67  $444.27     662^     $296.18 
50     12/16/38  11/28/40..  964.40     1,419.30     454.90     662/3       303.27 

Total   $1,928.80  $2,827.97  $899.17  $599.45 

2  The  cost  of  $3,000.00  of  bonds  of  Interstate  Power  Co.  has  been 
determined  as  $1,943.83,  in  lieu  of  $2,003.41  claimed  in  your  return,  a 
difference  of  $59.58. 
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3.  The  cost  of  $5,000.00  of  bonds  of  Indiana  Service  Corp.  has  been 
determined  as  $3,169.25,  in  lien  of  $3,288.00  claimed  in  your  return,  a 
difference  of  $118.75. 

4.  The  cost  of  $2,000.00  of  bonds  of  Portland  Gas  &  Coke  Co.  has 
been  determined  as  $1,608.42,  in  lieu  of  $1,648.70  claimed  in  j'our  re- 
turn, a  difference  of  $40.28. 

5.  As  a  result  of  the  sale  in  the  preceding  year  of  100  shares  of  State 
Street  Investment  Corporation  stock  there  is  added  to  the  net  short- 
term  capital  loss  carry-over  from  that  year  the  amount  of  $1,580.70 
as  shown  under  adjustment  (d)  for  the  preceding  year. 

6.  You  failed  to  include  in  the  net  short-term  capital  loss  carry- 
over a  gain  of  $44.80  from  the  sale  on  June  5,  1939  of  300  shares  of 
Dunningcolor  Corporation  stock  for  $344.88,  acquired  May  18,  1939, 
for  $300.00. 

7.  You  failed  to  include  in  the  net  short-term  capital  loss  carry-over 
a  loss  of  $320.87  from  the  sale  on  March  3,  1939,  of  100  shares  of  Pure 
Oil  Company  stock  for  $921.93,  acquired  October  13, 1937,  for  $1,242.80. 

(d)  The  addition  to  income  of  $667.97  results  from  the  following 
adjustments : 

1.  Illinois  Iowa  Power  Co $599.45 

2.  Loss,  Central  Investment  Co. 

bonds,  disallowed  50.00 

3.  Adjustment  of  loss,  Celanese 

Corp.  of  America 18.52 

Total   $667.97 

1.  See  adjustment  (c)  1.  for  this  year. 

2.  The  loss  of  $50.00  claimed  from  the  sale  of  $2,000.00  of  bonds  of 
Central  Investment  Company  acquired  by  3'ou  in  1932  is  disallowed 
for  lack  of  substantiation  of  the  basis  of  the  securities  sold. 

3.  Due  to  an  overstatement  of  $37.04  in  the  cost  claimed  of  50  shares 
of  Celanese  Corp.  of  America  stock  a  long-term  capital  gain  of  $7.00  is 
determined  from  the  sale,  in  lieu  of  the  long-term  capital  loss  of  $11.52 
claimed  in  your  return,  a  difference  of  $18.52. 

(e)  An  additional  deduction  for  interest  is  allowed  in  the  amount 
of  $97.92. 
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Computation  of  Alternative  Tax 

Taxable  Year  Ended  December  31, 1940 

Net  income  adjusted $44,573.35 

Minus :  Net  long-term  capital  gain 298.93 

Ordinary  net  income $44,274.42 

Less:  Personal  exemption  $  2,000.00 

Credit  for  dependents 800.00       2,800.00 

Balance  (surtax  net  income)  $41,474.42 

Less :  Earned  income  credit 422.50 

Net  income  subject  to  normal  tax $41,051.92 

Normal  tax  at  4%  on  $41,051.92 $  1,642.08 

Surtax  on  $41,474.42 8,470.79 

Partial  tax  $10,112.87 

Plus :  30%  of  net  long-term  capital  gain 89.68 

Alternative  tax $10,202.55 

Computation  of  Tax 

Taxable  Year  Ended  December  31, 1940 

Net  income  adjusted $44,573.35 

Less:  Personal  exemption  $  2,000.00 

Credit  for  dependents 800.00       2,800.00 

Balance  (surtax  net  income)  $41,773.35 

Less:  Earned  income  credit 422.50 

Net  income  subject  to  normal  tax $41,350.85 

Normal  tax  at  4%  on  $41,350.85 $  1,654.03 

Surtax  on  $41,773.35 8,578.41 

Total   $10,232.44 

Alternative  tax $10,202.55 

Defense  tax  (10%  of  $10,202.55) 1,020.25 

Total  income  tax $11,222.80 

Less:  Income  tax  paid  at  source 32.81 

Correct  income  tax  liability $11,189.99 

Income  tax  assessed : 

Original,  account  No.  203488 9,256.84 

Deficiency  of  income  tax $  1,933.15 
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Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1941 

Net  income  as  disclosed  by  return $46,6-41.06 

Additional  income  and  unallowable  deductions : 

(a)  Dividends  received  $  1,769.45 

(b)  Short-term  capital  gain 97.92 

(c)  Lone-term  capital  gain 559.74 

(d)  Trust  income  1,702.23      4,129.34 

Net  income  adjusted $50,770.40 

Explanation  of  Adjustments 

(a)  You  faUed  to  report  a  dividend  received  from  Chandis  Securi- 
ties Companv  in  the  amount  of  $1,769.45. 

(b)  The  short-term  capital  gain  from  the  sale  of  St.  Louis  Public 
Service  bonds  is  increased  $97.92  due  to  an  overstatement  of  cost  in 
that  amount. 

(e)  The  long-term  capital  loss  of  $123.00  claimed  in  your  return 
from  the  sale  of  bonds  of  Central  Investment  Company  is  disallowed 
for  lack  of  substantiation  of  the  basis  of  the  securities  sold. 

In  lieu  of  the  long-term  capital  gain  of  $1,946.40  reported  from  the 
sale  of  300  shares  of  Illinois  Iowa  Power  preferred  stock,  there  is  deter- 
mined long-term  capital  gain  of  $2,018.98  from  such  sale  (an  addition 
of  $72.58) ,  as  foUows : 

Gain  (loss)  taken 
No.  of        Date  Sale  Gain         into  account 

shares    acquired  Cost  price         (loss)  Percentage  Amount 

50  2/  2/39 $1,130.86  $1,552.79  $421.93  50  $  210.97 

50  5/  9/39 898.30     1,552.79  654.49  66%  436.33 

50  5/  9/39 898.30     1.533.70  635.40  66%  423.61 

50  6/  6/39 1,030.42     i;533.70  503.28  66%  335.52 

100  8/17/39 2,161.08     3,079.90  918.82  66%  612.55 

Total   $2,018.98 

In  lieu  of  the  long-temi  capital  gain  of  $98.56  reported  from  the 
sale  of  500  shares  of  Eichfield  Oil  Co.  stock,  there  is  determined  long- 
term  capital  gain  of  $462.72  from  such  sale  (an  addition  of  $364.16), 
as  f  oUows : 
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No.  of        Date 
shares     acquired 


Cost 


Gain  (loss)  taken 
Sale  Gain         into  account 

price         (loss)  Percentage  Amount 


63        3/20/37 $  752.06 

2        6/  5/37 19.62 

35      12/17/38 320.58 

100        1/  4/39 933.06 


200        Total $2,025.32  $2,250.45     $225.13  50  $112.57 

100        1/  4/39 933.06     1,174.97       241.91  50  120  95 

200        2/  2/39 1,891.55     2,349.95       458.40  50  229.20 

Total $462.72 

These  adjustments  result  in  the  addition  to  income  of  $559.74. 
(d)   Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 
No.  2 ' "  taxable  to  you  has  been  adjusted  as  follows : 

Amount  re-    Amount  deter-      Addition 

ported  in     mined  taxable      to  income 

your  return  to  you  (reduction) 


'Chandler  Trust  No.  1" $23,311.10 

'Chandler  Trust  No.  2" 10,527.69 


$22,977.17 
12,563.85 


$(333.93) 
2,036.16 


Total  $33,838.79         $35,541.02        $1,702.23 

Computation  of  Alternative  Tax 

Taxable  Year  Ended  December  31, 1941 

Net  income  adjusted $50,770.40 

Minus :  Net  long-term  capital  gain 2,046.70 


Ordinary  net  income $48,723.70 

Less:  Personal  exemption  $  1,500.00 

Credit  for  dependents 800.00      2,300.00 


Balance  (surtax  net  income)  $46,423.70 

Less:  Earned  income  credit 542.50 


Net  income  subject  to  normal  tax $45,881.20 

Normal  tax  at  4%  on  $45,881.20 $  1,835.25 

Surtax  on  $46,423.70 17,413.04 


Partial  tax  $19,248.29 

Plus :  30%  of  net  long-term  capital  gain 614.01 


Alternative  tax  $19,862.30 
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Computation  of  Tax 

Taxable  Year  Ended  December  31, 1941 

Net  income  adjusted $50,770.40 

Less:  Personal  exemption  $  1,500.00 

Credit  for  dependents 800.00      2,300.00 

Balance  (surtax  net  income) $48,470.40 

Less:  Earned  income  credit 542.50 

Net  income  subject  to  normal  tax $47,927.90 

Normal  tax  at  4%  on  $47,927.90 $  1,917.12 

Surtax  on  $48,470.40 18,538.72 

Total   $20,455.84 

Alternative  tax $19,862.30 

Total  income  tax $19,862.30 

Less :  Income  tax  paid  at  source 23.27 

Correct  income  tax  liability $19,839.03 

Income  tax  assessed : 

Original,  account  No.  312448 17,587.95 

Deficiency  of  income  tax $  2,251.08 

Received  and  filed  Sept.  27,  1943,  T.C.U.S. 


[Title  of  Tax  Court  and  Cause.] 
Docket  No.  3038. 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  Ms 
attorney,  J.  P.  Wenchel,  Chief  Counsel,  Bureau  of 
Internal  Revenue,  for  answer  to  the  petition  of  the 
above-named  taxpayer,  admits  and  denies  as  follows : 

I.  and  II. 

Admits  the  allegations  contained  in  paragraphs 
I  and  II  of  the  petition. 
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III. 

Admits  that  the  taxes  in  controversy  are  income 
taxes  for  the  calendar  years  1938  to  1941,  inclusive, 
but  denies  that  the  total  of  the  proposed  deficiencies, 
aggregating  $7,025.11,  is  in  controversy, 

IV. 

(1)  to  (5),  inclusive.  Denies  that  the  respondent 
erred  as  alleged  in  subparagraphs  (1)  to  (5),  in- 
clusive, of  paragraph  IV  of  the  petition. 

V. 

(1)  and  (2)  Admits  the  allegations  contained  in 
subparagraphs  (1)  and  (2)  of  paragraph  V  of  the 
petition. 

(3)  Admits  that  petitioner,  in  his  income  tax 
return  for  1938,  reported  $8,118.57  as  income  from 
Trust  No.  2.  Admits  that  respondent  determined 
that  the  amount  reportable  from  said  source  was 
$11,446.46,  and  accordingly  increased  taxable  net  in- 
come reported  by  petitioner  by  $3,327.89.  Denies 
that  respondent's  determination  was  erroneous,  and 
denies  the  remaining  allegations  contained  in  sub- 
paragraph (3)  of  paragraph  V  of  the  petition. 

(4)  Admits  that  petitioner,  in  his  income  tax  re- 
turn for  1939,  reported  $8,726.32  as  income  from 
Trust  No.  2.  Admits  that  respondent  determined 
that  the  amomit  reportable  from  said  source  was 
$12,418.08,   and  accordingly  increased  taxable  net 
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income  reported  by  petitioner  by  $3,691.76.  Denies 
that  respondent's  determination  was  erroneous,  and 
denies  the  remaining  allegations  contained  in  sub- 
paragraph (4)  of  paragraph  V  of  the  petition. 

(5)  Admits  that  petitioner,  in  his  income  tax 
return  for  1940,  reported  $9,385.93  as  income  from 
Trust  No.  2.  Admits  that  respondent  determined 
that  the  amount  reportable  from  said  source  was 
$13,413.66,  and  accordingly  increased  taxable  net  in- 
come reported  by  petitioner  by  $4,027.73.  Denies 
that  respondent's  determination  was  erroneous,  and 
denies  the  remaining  allegations  contained  in  sub- 
paragraph (5)  of  paragraph  V  of  the  petition. 

(6)  Admits  that  petitioner,  in  his  income  tax 
return  for  1941,  reported  $10,527.69  as  income  from 
Trust  No.  2.  Admits  that  respondent  determined 
that  the  amoimt  reportable  from  said  source  was 
$12,563.85,  and  accordingly  increased  taxable  net 
income  reported  by  petitioner  by  $2,036.16.  Denies 
that  respondent's  determination  was  erroneous,  and 
denies  the  remaining  allegations  contained  in  sub- 
paragraph (6)  of  paragraph  V  of  the  petition. 

(7)  Denies  the  allegations  contained  in  sub- 
paragraph (7)  of  paragraph  V  of  the  petition. 

VI. 

Denies  each  and  every  allegation  contained  in  the 
petition  not  hereinbefore  specifically  admitted  or 
denied. 
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Wherefore,  it  is  prayed  that  the  determination  of 
the  Commissioner  be  approved. 

/s/  J.  P.  WENCHEL, 

Chief  Counsel,  Bureau  of  In- 
ternal Revenue. 

Of  Counsel: 

B.  H.  NEBLETT, 
Division  Counsel. 

HAROLD  D.  THOMAS, 

Special  Attorney, 

Bureau  of  Internal  Revenue. 

Received  and  filed  Nov.  17,  1943  T.  C.  U.  S. 


The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  3038 

PHILIP  CHANDLER, 

Petitioner, 
vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  Opinion  of  this  Court  promul- 
gated May  23,  1949,  it  is 
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Ordered  and  Decided:  That  there  are  deficiencies 
in  income  tax  for  the  calendar  years  1939,  1940  and 
1941  ill  the  respective  amounts  of  $407.21 ;  $300.00 ; 
and  $1,209.86;  and  that  there  is  an  overpayment  in 
income  tax  for  the  calendar  year  1938  in  the  amount 
of  $13.79,  which  overpayment  was  made  within  three 
years  before  the  execution  of  an  agreement  or  the 
filing  of  a  petition. 

[Seal]         /s/  WILLIAM  W.  ARNOLD, 
Judge. 

Entered  Nov.  30,  1949. 
Served  Dec.  1,  1949. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  3038 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  Review, 

vs. 

PHILIP  CHANDLER, 

Respondent  on  Review. 

PETITION  FOR  REVIEW 

To  the  Honorable  Judges  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit : 

The  Commissioner  of  Internal  Revenue  hereby 
petitions  the  United  States  Court  of  Appeals  for  the 
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Ninth  Circuit  to  review  the  decision  entered  by  The 
Tax  Court  of  the  United  States  on  November  30, 
1949,  "That  there  are  deficiencies  in  income  tax  for 
the  calendar  years  1939,  1940  and  1941  in  the  re- 
spective amounts  of  $407.21 ;  $300.00 ;  and  $1,209.86 ; 
and  that  there  is  an  overpayment  in  income  tax  for 
the  calendar  year  1938  in  the  amount  of  $13.79"  in 
respect  of  the  Federal  income  tax  liability  of  Philip 
Chandler,  the  above-named  respondent  on  review. 
This  petition  for  review  is  filed  pursuant  to  the  pro- 
visions of  Sections  1141  and  1142  of  the  Internal 
Revenue  Code. 

The  respondent  on  review,  Philip  Chandler,  is  a 
resident  of  Los  Angeles,  California,  and  filed  his 
Federal  income  tax  returns  for  the  years  1938,  1939, 
1940  and  1941  with  the  Collector  of  Internal  Reve- 
nue for  the  Sixth  District  of  California,  whose  office 
is  in  Los  Angeles,  California,  and  within  the  juris- 
diction of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  wherein  this  review  is  sought. 

Nature  of  Controversy 

The  issue  presented  to  and  passed  upon  by  The 
Tax  Court  of  the  United  States  and  which  was  de- 
cided contrary  to  the  Commissioner's  determination 
is  whether  certain  taxable  stock  dividends  which 
w^ere  received  by  Chandler  Trust  No.  2,  of  which 
trust  the  respondent  on  review  was  one  of  the  life 
tenant  trustors,  are  taxable  to  the  life  tenant  trus- 
tors of  the  trust,  as  determined  by  the  Commis- 
sioner, or,  as  claimed  by  the  taxpayer,  to  the  trust 


160  Commissioner  of  Internal  Revenue 

itself.  The  Tax  Court  held,  contrary  to  the  Commis- 
sioner's determination,  that  Sections  22(a),  166,  and 
167  of  the  Revenue  Act  of  1938  and  the  Internal 
Revenue  Code  are  inapplicable  and  that  the  stock 
dividends  in  question  are  taxable  to  the  trust  rather 
than  to  the  life  tenant  beneficiaries  and  trustors. 
The  Commissioner's  determination  in  this  and  re- 
lated cases  was  thus  disapproved  in  so  far  as  it  re- 
flected the  Commissioner's  inclusion  of  an  allocate 
portion  of  the  taxable  stock  dividends  in  the  taxable 
income  of  each  of  the  life  tenant  trustors  for  the 
years  here  involved. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Attor- 
neys for  the  Petitioner  on  Review. 

Received  and  filed  Feb.  17,  1950  T.C.U.S. 


[Title  of  Court  of  Appeals  and  Cause.] 
T.  C.  Docket  No.  3038 

STATEMENT  OF  POINTS 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, petitioner  on  re^dew  in  the  above-entitled 
cause,  by  and  through  his  attorneys,  Theron  L.  Cau- 
dle, Assistant  Attorney  General,  and  Charles  Oli- 
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pliant,  Chief  Coimsel,  Bureau  of  Internal  Revenue, 
and  hereby  states  that  he  intends  to  rely  upon  the 
following  points  in  this  proceeding: 

The  Tax  Court  of  the  United  States  erred : 

1.  In  ordering  and  deciding  that  there  are  defici- 
encies in  income  tax  for  the  calendar  years  1939, 
1940  and  1941  in  the  respective  amounts  of 
$407.21,  $300.00,  and  $1,209.86;  and  that  there  is  an 
overpayment  in  income  tax  for  the  calendar  year 
1938  in  the  amount  of  $13.79. 

2.  In  failing  and  refusing  to  sustain  the  deficien- 
cies in  tax  determined  by  the  Commissioner,  as 
modified  by  the  stipulation  of  the  parties,  on  the 
basis  that  the  stock  dividends  received  by  the 
Chandler  Trust  No.  2  were  taxable  to  the  life  ten- 
ant trustors. 

3.  In  holding  that  the  Chandler  Trust  No.  2  was, 
for  Federal  income  tax  purposes,  a  valid  trust  under 
the  laws  of  California. 

4.  In  failing  and  refusing  to  hold  and  decide  that 
the  Chandler  Trust  No.  2  was,  by  virtue  of  the 
rights  of  amendment  or  modification  reserved  by  the 
trustors,  not  a  valid  trust  for  Federal  income  tax 
purposes  and  that,  accordingly,  the  taxable  stock 
dividends  received  by  the  trust  during  the  taxable 
years  w^ere  taxable  to  the  life  tenant  trustors  under 
Sections  22(a)  and/or  Sections  166  and  167  of  the 
Revenue  Act  of  1938  and  the  Internal  Revenue 
Code,  rather  than  in  the  trust  itself. 
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5.  In  holding  that  Sections  22(a),  166,  and  167  of 
the  Revenue  Act  of  1938  and  the  Internal  Revenue 
Code  are  inapplicable. 

6.  In  denying  the  Commisioner's  motion  to  recon- 
sider and  set  aside  the  Court's  findings  of  fact  and 
opinion. 

7.  In  that  its  opinion  and  decision  are  contrary  to 
the  facts  as  stipulated  by  the  parties. 

8.  In  that  its  opinion  and  its  decision  are  contrary 
to  law  and  the  Commissioner's  regulations. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Attor- 
neys for  Petitioner  on  Review. 

Statement  of  Service  attached. 

Received  and  filed  May  4,  1950,  T.C.U.S. 
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The  Tax  Court  of  the  United  States 

Docket  No.  3039 

CONSTANCE  CHANDLER  CROWE, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above  named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  (LA:IT:90D:PB)  dated  June  30,  1943, 
and  as  a  basis  of  this  proceeding  alleges  as  follows : 

I. 

Petitioner  is  an  individual  residing  at  1150  South 
Arroyo  Drive,  Pasadena,  California.  Returns  for 
the  period  here  involved  were  filed  with  the  Collec- 
tor for  the  Sixth  District  of  California. 

II. 

The  notice  of  deficiency,  a  copy  of  which  is  at- 
tached hereto,  marked  "Exhibit  A"  and  made  a 
part  hereof,  was  mailed  to  the  petitioner  on  June 
30,  1943. 

ni. 

The  taxes  in  controversy  are  income  taxes  for  the 


164  Commissio7ier  of  Internal  Revenue 

calendar  years   1938   to   1941,   inclusive,   totaling 
$9496.92. 

IV. 

The  determination  of  the  taxes  set  forth  in  said 
notice  of  deficiency  is  based  upon  the  following  er- 
rors : 

(1)  Respondent  erred  iii  determining  deficiencies 
in  income  tax  for  the  years  1938  to  1941,  inclusive, 
in  the  total  sum  of  $9496.92. 

(2)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1938  the  sum  of 
$3327.88. 

(3)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1938  the  sum  of 
$7209.79,  representing  partnership  income  belonging 
to  petitioner's  husband,  Earl  E.  Crowe. 

(4)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1939  the  sum  of 
$4028.18. 

(5)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1939  the  sum  of 
$4200.25,  representing  partnership  income  belong- 
ing to  petitioner's  husband,  Earl  E.  Crowe. 

(6)  Respondent  erred  in  increasing  petitioner's 
net  taxal)le  income  for  the  year  1940  by  the  sum  of 
$4027.73. 

(7)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1940  the  sum  of 
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$3124.19,  representing  partnership  income  belonging 
to  petitioner's  husband,  Earl  E.  Crowe. 

(8)  Respondent  erred  in  increasing  petitioner's 
net  taxable  income  for  the  year  1941  by  the  sum  of 
$2036.16. 

(9)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1941  the  sum  of 
$1419.36,  representing  partnership  income  belonging 
to  petitioner's  husband.  Earl  E.  Crowe. 

V. 

The  facts  upon  which  petitioner  relies  as  the  basis 
of  this  proceeding  are  as  follows: 

(1)  Petitioner  is  a  resident  of  the  County  of  Los 
Angeles,  State  of  California,  and  as  such  filed  her 
income  tax  returns  for  each  of  the  years  herein  in- 
volved with  the  Collector  of  Internal  Revenue  for 
the  Sixth  Collection  District  of  California. 

(2)  Petitioner  during  the  years  herein  involved 
was  a  beneficiary  under  that  certain  trust  desig- 
nated Trust  No.  2,  wherein  Marian  Otis  Chandler, 
May  C.  Goodan,  Constance  Chandler  (Constance 
Chandler  Crowe),  Ruth  C.  Williamson,  Norman 
Chandler,  Harrison  G.  O.  Chandler,  Helen  C.  Gar- 
land, and  Philip  Chandler  are  designated  "present 
trustees." 

(3)  Petitioner,  as  beneficiary,  during  the  year 
1938  received  as  her  fuU  and  complete  share  of  the 
distributive  net  income  of  said  Trust  No.  2  the  sum 
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of  $8118,58,  which  she  reported  in  her  income  tax 
return.  Notwithstanding  this  fact  respondent  erro- 
neously and  illegally  determined  that  petitioner's 
distributive  share  of  the  net  income  of  said  trust 
for  the  year  1938  was  the  sum  of  $11,446.46,  thereby 
erroneously  and  illegally  overstating  petitioner's 
net  taxable  income  by  the  sum  of  $3327.88.  No  part 
of  this  last  mentioned  sum  was  either  actually  or 
constructively  received  by  petitioner  and  no  part 
thereof  constituted  taxable  income. 

(4)  Petitioner's  husband,  Earl  E.  Crowe,  was 
during  the  year  1938  a  member  of  the  partnership 
of  Dobbs,  Crowe  and  Company.  Petitioner  is  in- 
formed and  believes  and  therefore  alleges  that  Earl 
E.  Crowe's  distributive  share  of  the  partnership 
profits  for  the  year  1938  was  the  sum  of  $18,024.46 
and  that  only  20%  thereof,  or  $3604.89,  represented 
commimity  earnings.  Notwithstanding  this  fact,  re- 
spondent erroneously  and  illegally  determined  that 
the  entire  distributive  share  of  said  partnership 
earnings  belonging  to  Earl  E.  Crowe  was  commu- 
nity earnings,  thereby  erroneously  and  illegally  over- 
stating petitioner's  net  taxable  income  by  the  sum 
of  $7209.79. 

(5)  Petitioner,  as  beneficiary,  during  the  year 
1939  received  as  her  full  and  complete  share  of  the 
distributive  net  income  of  said  Trust  No.  2  the  sum 
of  $8389.89,  which  she  reported  in  her  income  tax 
return.  Notwithstanding  this  fact  respondent  er- 
roneously and  illegally  determined  that  petitioner's 
distributive  share  of  the  net  income  of  said  trust  for 
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the  year  1939  was  the  sum  of  $12,418.07,  thereby  er- 
roneously and  illegally  overstating  petitioner's  net 
taxable  income  by  the  sum  of  $4028.18.  No  part  of 
this  last  mentioned  sum  was  either  actually  or  con- 
structively received  by  petitioner  and  no  part  there- 
of constituted  taxable  income. 

(6)  Petitioner's  husband,  Earl  E.  Crowe,  was 
during  the  year  1939  a  member  of  the  said  partner- 
ship of  Dobbs,  Crowe  and  Company.  Petitioner  is 
informed  and  believes  and  therefore  alleges  that 
Earl  E.  Crowe's  distributive  share  of  the  partner- 
ship profits  for  the  year  1939  was  the  sum  of  $10,- 
500.62  and  that  only  20%  thereof,  or  $2100.12,  repre- 
sented community  earnings.  Notwithstanding  this 
fact,  respondent  erroneously  and  illegally  deter- 
mined that  the  entire  distributive  share  of  said  part- 
nership earnings  belonging  to  Earl  E.  Crowe  was 
community  earnings,  thereby  erroneously  and  ille- 
gally overstating  petitioner's  net  taxable  income  by 
the  sum  of  $4200.25. 

(7)  Petitioner,  as  beneficiary,  during  the  year 
1940  received  as  her  full  and  complete  share  of  the 
distributive  net  income  of  said  Trust  No.  2  the  sum 
of  $9385.93,  which  she  reported  in  her  income  tax  re- 
turn. Notwithstanding  this  fact  respondent  errone- 
ously and  illegally  determined  that  petitioner's  dis- 
tributive share  of  the  net  income  of  said  trust  for 
the  year  1940  was  the  sum  of  $13,413.66,  thereby  er- 
roneously and  illegally  overstating  petitioner's  net 
taxable  income  by  the  sum  of  $4027.73.  No  part  of 
this  last  mentioned  sum  was  either  actually  or  con- 
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structively  received  by  petitioner  and  no  part  there- 
of constituted  taxable  income. 

(8)  Petitioner's  husband,  Earl  E.  Crowe,  was 
during  the  year  1940  a  member  of  the  said  partner- 
ship of  Dobbs,  Crowe  and  Company.  Petitioner  is 
informed  and  believes  and  therefore  alleges  that 
Earl  E.  Crowe's  distributive  share  of  the  partner- 
ship profits  for  the  year  1940  was  the  sum  of 
$7810.49  and  that  only  20%  thereof,  or  $1562.10, 
represented  community  earnings.  Notwithstanding 
this  fact,  respondent  erroneously  and  illegally  de- 
termined that  the  entire  distributive  share  of  said 
partnership  earnmgs  belonging  to  Earl  E.  Crowe 
was  community  earnings,  thereby  erroneously  and  il- 
legally overstating  petitioner's  net  taxable  income 
by  the  sum  of  $3124.19. 

(9)  Petitioner,  as  beneficiary,  during  the  year 
1941  received  as  her  full  and  complete  share  of  the 
distributive  net  income  of  said  Trust  No.  2  the  sum 
of  $10,527,69,  which  she  reported  in  her  income  tax 
return.  Notwithstanding  this  fact  respondent  er- 
roneously and  illegally  determined  that  petitioner's 
distributive  share  of  the  net  income  of  said  trust  for 
the  year  1941  was  the  sum  of  $12,563.85,  thereby  er- 
roneously and  illegally  overstating  petitioner's  net 
taxable  income  by  the  sum  of  $2036.16.  No  part  of 
this  last  mentioned  sum  was  either  actually  or  con- 
structively received  by  petitioner  and  no  part  there- 
of constituted  taxable  income. 

(10)  Petitioner's  husband.  Earl  E.  Crowe,  was 
during  the  year  1941  a  member  of  the  said  partner- 
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ship  of  Dobbs,  Crowe  and  Company.  Petitioner  is 
informed  and  believes  and  therefore  alleges  that 
Earl  E.  Crowe's  distributive  share  of  the  partner- 
ship profits  for  the  year  1941  was  the  simi  of 
$2740.09  and  that  only  20%  thereof,  or  $548.02,  rep- 
resented community  earnings.  Notwithstanding  this 
fact,  respondent  erroneously  and  illegally  deter- 
mined that  the  entire  distributive  share  of  said  part- 
nership earnings  belonging  to  Earl  E.  Crowe  was 
community  earnings,  thereby  erroneously  and  ille- 
gally overstating  petitioner's  net  taxable  income  by 
the  sum  of  $1419.36. 

(11)  Respondent,  under  date  of  June  30,  1943,  is- 
sued a  notice  of  deficiency  determining  that  said 
Trust  No.  2  was  an  association  taxable  as  a  corpora- 
tion. Under  date  of  June  30,  1943,  respondent  issued 
a  notice  of  deficiency  determining  that  Trust  No.  1, 
wherein  Harry  Chandler,  Norman  Chandler,  and 
Marian  Otis  Chandler  are  designated  '*  present  trus- 
tees," and  petitioner  and  others  are  designated 
"beneficiaries,"  was  an  association  taxable  as  a 
corporation.  Petitioner  is  informed  and  believes  and 
therefore  alleges  that  the  trustees  of  each  of  the 
aforementioned  trusts  have  filed  or  will  file  a  peti- 
tion to  The  United  States  Tax  Court  for  a  redeter- 
mination of  the  deficiencies  set  forth  in  said 
notices;  and  that  the  actions  of  the  respondent  in 
determining  said  trusts  to  be  associations  taxable  as 
corporations  and  in  determining  the  deficiencies 
herein  involved  are  inconsistent,  erroneous,  and  il- 
legal. 

Wherefore,  petitioner  prays  that  The  Tax  Court 
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of  the  United  States  hear  this  petition  and  redeter- 
mine the  aforesaid  deficiencies  in  accordance  with 
the  rights  of  the  petitioner  in  the  premises  and 
grant  any  and  all  refmids  that  may  be  due  as  a  re- 
sult of  such  redetermination. 

Dated  September  20,  1943. 

/s/  A.  CALDER  MACKAY 

/s/  ARTHUR  McGregor 

/s/  HOWARD  W.  REYNOLDS 
Counsel  for  Petitioner. 

State  of  California 
County  of  Los  Angeles — ss. 

Constance  Chandler  Crowe,  being  duly  sworn,  de- 
poses and  says  that  she  is  the  petitioner  above 
named;  that  she  has  read  the  foregoing  petition,  or 
had  the  same  read  to  her,  and  is  familiar  with  the 
statements  contained  therein,  and  that  the  state- 
ments contained  therein  are  true,  except  those  stated 
to  be  upon  information  and  belief,  and  that  those 
she  believes  to  be  true. 

/s/  CONSTANCE  CHANDLER 
CROWE. 

Subscribed  and  sworn  to  before  me  this  23d  day 
of  September,  1943, 

[Seal]  /s/  MARY  E.  WHITTHORNE, 

Notary  Public  in  and  for  said 
County  and  State. 
My  Commission  Expires  November  26,  1945. 
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EXHIBIT  A 
Form  1279 

Treasury  Department 

Internal  Revenue  Service 

417  South  Hill  Street 
Los  Angeles  13,  California 

June  30,  1943 

Office  of 

Internal  Revenue  Agent  in  Charge 

Los  Angeles  Division 

LA:IT:90D:PB 

Mrs.  Constance  Chandler  Crowe, 
1150  South  Arroyo  Drive, 
Pasadena,  California. 

Madam : 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  years  ended  De- 
cember 31,  1938  to  1941,  inclusive,  discloses  a  de- 
ficiency of  $9,496.92  as  shown  in  the  statement 
attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
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file  a  petition  with  Tlie  Tax  Court  of  the  United 
States,  at  its  principal  address,  Washington,  D.  C, 
for  a  redetermination  of  the  deficiency  or  deficien- 
cies. 

Should  you  not  desire  to  file  a  petition,  you  are  re- 
quested to  execute  the  enclosed  form  and  forward  it 
to  the  Internal  Revenue  Agent  in  Charge,  Los  An- 
geles, California,  for  the  attention  of  LA  :Conf .  The 
signing  and  filing  of  this  form  will  expedite  the  clos- 
ing of  your  return (s)  by  permitting  an  early  assess- 
ment of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  inter- 
est period  terminates  30  days  after  filing  the  form, 
or  on  the  date  assessment  is  made,  whichever  is  ear- 
lier. 

Respectfully, 

GUY  T.  HELVERING, 

Commissioner, 

By  GEORGE  D.  MARTIN, 

Internal  Revenue  Agent  in 
Charge. 

Enclosures :  ' 

Statement 
Form  of  waiver. 
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Statement 
LA  :IT  :90D  :PB 

Mrs.  Constance  Chandler  Crowe, 
1150  South  Arroyo  Drive, 
Pasadena,  California. 

Tax  Liability  for  the  Taxable  Years  Ended 

December  31,  1938,  to  1941,  Inclusive 

Income  Tax 

Year  Liability  Assessed  Deficiency 

1938 $  5,779.69  $  3,323.03  $2,456.66 

1939 6,845.67  4,778.92  2,066.75 

1940 12,016.33  8,909.44  3,106.89 

1941 14,362.71  12,496.09  1,866.62 

Total $39,004.40  $29,507.48  $9,496.92 

This  determination  of  your  income  tax  liability  has  been  made  upon 
the  basis  of  information  on  file  in  this  office. 

A  copy  of  this  letter  and  statement  has  been  mailed  to  your  repre- 
sentative, Mr.  J.  H.  Pulliam,  Pacific  Mutual  Building,  Los  Angeles, 
California,  in  accordance  with  the  authority  contained  in  the  power  of 
attorney  executed  by  you. 

Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1938 

Net  income  as  disclosed  by  return $29,214.06 

Additional  income : 

(a)  Interest  received  $       68.06 

(b)  Partnership  income 7,209.79 

(c)  Trust  income 3,003.67     10,281.52 

Net  income  adjusted $39,495.58 

Explanation  of  Adjustments 

(a)  You  failed  to  report  interest  received  on  Illinois  Commercial 
Telephone  Company  bond  in  the  amount  of  $68.06. 

(b)  Your  community  share  of  your  husband's  distributive  share 
of  income  of  the  partnership  Dobbs,  Crowe  and  Company  has  been  de- 
termined as  $9,012.23,  in  lieu  of  $1,802.44  reported  in  your  retiirn,  an 
increase  of  $7,209.79.  One-half,  instead  of  one-tenth,  of  your  husband's 
distributive  share  is  taxable  to  you. 
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(c)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 
No.  2 ' '  taxable  to  you  has  been  adjusted  as  follows : 

Amount  re-    Amount  deter-  Addition 

ported  in     mined  taxable  to  income 

your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $17,951.65        $17,627.44  $(324.21) 

"Chandler  Trust  No.  2" 8,118.58  11,446.46  3,327.88 

Total $26,070.23        $29,073.90  $3,003.67 


Computation  of  Tax 

Taxable  Year  Ended  December  31, 1938 

Net  income  adjusted  $39,495.58 

Less:  Personal  exemption  $  2,500.00 

Credit  for  dependent 400.00      2,900.00 

Balance  (surtax  net  income)  $36,595.58 

Less:  Earned  income  credit 300.00 

Net  income  subject  to  normal  tax $36,295.58 

Normal  tax  at  4%  on  $36,295.58 $  1,451.82 

Surtax  on  $36,595.58 4,345.07 

Total  income  tax $  5,796.89 

Less :  Income  tax  paid  at  source 17.20 

Correct  income  tax  liability , $  5,779.69 

Income  tax  assessed : 

Original,  account  No.  206297 3,323.03 

Deficiency  of  income  tax $  2,456.66 

Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31,  1939 

Net  income  as  disclosed  by  return $35,466.10 

Additional  income : 

(a)  Interest  received  $       76.44 

(b)  Partnership  income 4,200.25 

(c)  Trust  income 3,686.75       7,963.44 

Net  income  adjusted $43,429.54 
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Explanation  of  Adjustments 

(a)  Interest  on  savings  accounts  was  received  in  the  amount  of 
$534.71,  in  lieu  of  $458.27  reported  in  your  return. 

(b)  Your  community  share  of  your  husband's  distributive  share  of 
income  of  the  partnership  Dobbs,  Crowe  and  Company  has  hcon  deter- 
mined as  $5,250.31,  in  lieu  of  $1,050.06  reported  in  your  return,  an  in- 
crease of  $4,200.25.  One-half,  instead  of  one-tenth,  of  your  husband's 
distributive  share  is  taxable  to  you. 

(c)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 
No.  2 ' '  taxable  to  you  has  been  adjusted  as  follows : 

Amount  re-    Amount  deter-      Addition 

ported  in     mined  taxable       to  income 

your  return  to  you  (reduction) 

" Chandler  Trust  No.  1 " $21,560.46         $21,219.03        $(34143) 

"Chandler  Tru.st  No.  2" 8,389.89  12,418.07         4,028.18 

Total  $29,950.35        $33,637.10        $3,686.75 

Computation  of  Tax 

Taxable  Year  Ended  December  31, 1939 

Net  income  adjusted $43,429.54 

Less:  Personal  exemption  $  2,500.00 

Credit  for  dependent 400.00       2,900.00 

Balance  (surtax  net  income)  $40,529.54 

Less:  Earned  income  credit 300.00 

Net  income  subject  to  normal  tax $40,229.54 

Normal  tax  at  4%  on  $40,229.54 $  1,609.18 

Surtax  on  $40,529.54 5,247.09 

Total  income  tax $  6,856.27 

Less :  Income  tax  paid  at  source 10.60 

Correct  income  tax  liability $  6,845.67 

Income  tax  assessed : 

Original,  account  No.  202524 4,778.92 

Deficiency  of  income  tax $  2,066.75 


176  Commissioner  of  Internal  Revenue 

Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1940 

Net  income  as  disclosed  by  return $38,530.91 

Additional  income : 

(a)  Dividends  received  $     225.00 

(b)  Interest  received  63.66 

(c)  Partnership  income 3,124.19 

(d)  Trust  income  3,690.41       7,103.26 

Net  income  adjusted $45,634.17 

Explanation  of  Adjustments 

(a)  You  failed  to  report  dividends  received  from  Arden  Farms 
Company  in  the  amount  of  $225.00. 

(b)  The  following  interest  received  on  bonds  was  not  reported  in 
your  return : 

Utah  Power  and  Light  Co $13.33 

Libbv,  McNeil  and  Libbv 50.33 


Total  $63.66 

(c)  Your  community  share  of  your  husband's  distributive  share  of 
income  of  the  partnership  Dobbs,  Crowe  and  Company  has  been  deter- 
mined as  $3,905.24,  in  lieu  of  $781.05  reported  in  j'our  return,  an  in- 
crease of  $3,124.19.  One-half,  instead  of  one-tenth,  of  your  husband's 
distributive  share  is  taxable  to  you. 

(d)  Income  from  "Chandler  Trust  No.  1''  and  ''Chandler  Trust 
No.  2 ' '  taxable  to  you  has  been  adjusted  as  follows  : 

Amount  re-    Amount  deter-      Addition 

ported  in      mined  taxable      to  income 

your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $23,314.74        $22,977.42        $(337.32) 

"Chandler  Trust  No.  2" 9,385.93  13,413.66         4,027.73 


Total  $32,700.67         $36,391.08        $3,690.41 
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Computation  of  Alternative  Tax 

Taxable  Year  Ended  December  31, 1940 

Net  income  adjusted $45,634.17 

Plus:  Net  long-term  capital  loss 997.79 

Ordinary  net  income $46,631.96 

Less:  Personal  exemption  $  2,000.00 

Credit  for  dependent 400.00       2,400.00 

Balance  (surtax  net  income)  $44,231.96 

Less:  Earned  income  credit 300.00 

Net  income  subject  to  normal  tax $43,931.96 

Normal  tax  at  4%  on  $43,931.96 $  1,757.28 

Surtax  on  $44,231.96 9,472.78 

Partial  tax  $11,230.06 

Minus :  30%  of  net  long-term  capital  loss 299.33 

Alternative  tax $10,930.73 

Computation  of  Tax 

Taxable  Year  Ended  December  31, 1940 

Net  income  adjusted $45,634.17 

Less:  Personal  exemption  $  2,000.00 

Credit  for  dependent 400.00      2,400.00 

Balance  (surtax  net  income)  $43,234.17 

Less :  Earned  income  credit 300.00 

Net  income  subject  to  normal  tax $42,934.17 

Normal  tax  at  4%  on  $42,934.17 $  1,717.36 

Surtax  on  $43,234.17 9,104.30 

Total   $10,821.66 

Alternative  tax $10,930.73 

Defense  tax  (10%  of  $10,930.73) 1,093.07 

Total  income  tax - $12,023.80 

Less :  Income  tax  paid  at  source 7.47 

Correct  income  tax  liability $12,016.33 

Income  tax  assessed : 

Original,  account  No.  204872 _ 8,909.44 

Deficiencv  of  income  tax $  3,106.89 
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Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1941 

Net  income  as  disclosed  by  return $33,205.58 

Additional  income : 

(a)  Partnership  income $  1,419.36 

(b)  Trust  income  1,702.24       3,121.60 

Net  income  adjusted $36,327.18 

Explanation  of  Adjustments 

(a)  Your  husband's  distributive  share  of  income  of  the  partner- 
ship Dobbs,  Crowe  and  Company  has  been  increased  $646.65  from 
$2,740.09  to  $3,386.74.  Your  community  share  of  said  amount  of 
$3,386.74  has  been  determined  as  $1,693.37,  and  since  you  reported 
$274.01  income  from  this  source  in  your  return,  an  addition  of  $1,419.36 
is  made.  One-half,  instead  of  one-tenth,  of  your  husband 's  distributive 
share  is  taxable  to  you. 

The  determined  amount  of  $1,693.37  consists  of : 

Ordinary  income  $1,814.76 

Net  short-term  capital  gain 201.94 

Net  long-term  capital  loss (323.33) 


Total   $1,693.37 

(b)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 
No.  2 ' '  taxable  to  you  has  been  adjusted  as  follows : 

Amount  re-   Amount  deter-      Addition 

ported  in     mined  taxable      to  income 

your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $23,311.10        $22,977.18        $(333.92) 

"Chandler  Trust  No.  2" 10,527.69  12,563.85         2,036.16 


Total $33,838.79        $35,541.03       $1,702.24 
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Computation  of  Alternative  Tax 

Taxable  Year  Ended  December  31, 1941 

Net  income  adjusted $36,327.18 

Plus:  Net  long-term  capital  loss 7,394.35 

Ordinary  net  income $43,721.53 

Less:  Personal  exemption  $  1,500.00 

Credit  for  dependent 400.00       1,900.00 

Balance  (surtax  net  income) $41,821.53 

Less:  Earned  income  credit 300.00 

Net  income  subject  to  normal  tax .$41,521.53 

Normal  tax  at  4%  on  $41,521.53 $  1,660.86 

Surtax  on  $41,821.53 14,925.41 

Partial  tax  $16,586.27 

Minus :  30%  of  net  long-term  capital  loss 2,218.30 

Alternative  tax $14,367.97 


Computation  of  Tax 

Taxable  Year  Ended  December  31, 1941 

Net  income  adjusted $36,327.18 

Less :  Personal  exemption  $  1,500.00 

Credit  for  dependent 400.00       1,900.00 

Balance  (surtax  net  income)  $34,427.18 

Less :  Earned  income  credit 300.00 

Net  income  subject  to  normal  tax $34,127.18 

Normal  tax  at  4%  on  $34,127.18 .$  1,365.08 

Surtax  on  $34,427.18 11,113.59 

Total    $12,478.67 

Alternative  tax $14,367.97 

Totalincome  tax  $14,367.97 

Less :  Income  tax  paid  at  source 5.26 

Correct  income  tax  liability $14,362.71 

Income  tax  assessed : 

Original,  account  No.  312274 12,496.09 

Deficiency  of  income  tax $  1,866.62 

Received  and  filed  Sept.  27,  1943,  T.C.U.S. 
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[Title  of  Tax  Court  and  Cause.] 

Docket  No.  3039 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  J.  P.  Wenchel,  Chief  Counsel,  Bureau  of 
Internal  Revenue,  for  answer  to  the  petition  of  the 
above-named  taxpayer,  admits  and  denies  as  fol- 
lows: 

I.  and  II. 

Admits  the  allegations  contained  in  paragraphs 
I  and  II  of  the  petition. 

III. 

Admits  that  the  taxes  in  controversy  are  income 
taxes  for  the  calendar  years  1938  to  1941,  inclusive, 
but  denies  that  the  total  of  the  proposed  deficiencies, 
aggregating  $9,496.92,  is  in  controversy. 

IV. 

(1)  to  (9),  inclusive.  Denies  the  allegations  con- 
tained in  subparagraphs  (1)  to  (9),  inclusive,  of 
paragraph  IV  of  the  petition. 

V. 

(1)  and  (2)  Admits  the  allegations  contained  in 
subparagraphs  (1)  and  (2),  of  paragraph  V  of  the 
petition. 

(3)     Admits  that  the  petitioner,  in  her  income  tax 
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return  for  1938,  reported  $8,118.58  as  income  from 
Trust  No.  2.  Admits  that  respondent  determined 
that  the  income  reportable  by  petitioner  from  said 
source  was  $11,446.46,  and  accordingly  increased  net 
taxable  income  reported  by  petitioner  by  $3,327.88. 
Denies  that  respondent's  determination  is  erroneous, 
and  denies  the  remaining  allegations  contained  in 
subparagraph  (3)  of  paragraph  V  of  the  petition. 

(4)  Admits  that  petitioner's  husband  was,  during 
the  year  1938,  a  member  of  the  partnership  of 
Dobbs,  Crowe  and  Company.  Admits  that  respond- 
ent added  to  petitioner's  net  taxable  income  the 
sum  of  $7,209.79  by  reason  of  increasing  the  amount 
reported  as  her  share  of  her  husband's  distributive 
share  of  income  of  said  partnership.  Denies  that 
said  increase  was  erroneous  and  illegal  and  denies 
the  remaining  allegations  in  subparagraph  (4)  of 
paragraph  V  of  the  petition. 

(5)  Admits  that  the  petitioner,  in  her  income  tax 
return  for  1939,  reported  $8,389.89  as  income  from 
Trust  No.  2.  Admits  that  respondent  determined 
that  the  income  reportable  by  petitioner  from  said 
source  was  $12,418.07,  and  accordingly  increased  net 
taxable  income  reported  by  petitioner  by  $4,028.18. 
Denies  that  respondent's  determination  is  errone- 
ous, and  denies  the  remaining  allegations  contained 
in  subparagraph  (5)  of  paragraph  V  of  the  peti- 
tion. 

(6)  Admits  that  petitioner's  husband  was,  during 
the   year   1939,   a   member   of   the   partnership   of 
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Dobbs,  Crowe  and.  Company.  Admits  that  respond- 
ent added  to  petitioner's  net  taxable  income  the  smii 
of  $4,200.25  by  reason  of  increasing  the  amount  re- 
ported as  her  share  of  her  husband's  distributive 
share  of  income  of  said  partnership.  Denies  that 
said  increase  was  erroneous  and  illegal  and  denies 
the  remaining  allegations  contained  in  subpara- 
graph (6)  of  paragraph  Y  of  the  petition. 

(7)  Admits  that  the  petitioner,  in  her  income  tax 
return  for  1940,  reported  $9,385.93  as  income  from 
Trust  No.  2.  Admits  that  respondent  determ.ined 
that  the  income  reportable  by  petitioner  from  said 
source  was  $13,413.66,  and  accordingly  increased  net 
taxable  income  reported  by  petitioner  by  $4,027.73. 
Denies  that  respondent's  determination  is  errone- 
ous, and  denies  the  remaining  allegations  contained 
in  subparagraph  (7)  of  paragraph  Y  of  the  peti- 
tion. 

(8)  Admits  that  petitioner's  husband  was,  during 
the  year  1940,  a  member  of  the  partnership  of 
Dobbs,  Crowe  and  Company.  Admits  that  respond- 
ent added  to  petitioner 's  net  taxable  income  the  sum 
of  $3,124.19  by  reason  of  increasing  the  amount  re- 
ported as  her  share  of  her  husband's  distributive 
share  of  income  of  said  partnership.  Denies  that 
said  increase  was  erroneous  and  illegal  and  denies 
the  remaining  allegations  contained  in  subpara- 
graph (8)  of  paragraph  Y  of  the  petition. 

(9)  Admits  that  the  petitioner,  in  her  income  tax 
return  for  1941,  reported  $10,527.69  as  income  from 
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Trust  No.  2.  Admits  that  respondent  determined 
that  the  income  reportable  by  petitioner  from  said 
source  was  $12,563.85,  and  accordingly  increased 
net  taxable  income  reported  by  petitioner  by  $2,- 
036.16.  Denies  that  respondent's  determination  is  er- 
roneous, and  denies  the  remaining  allegations  con- 
tained in  subparagraph  (9)  of  paragraph  V  of  the 
petition. 

(10)  Admits  that  petitioner's  husband  was,  dur- 
ing the  year  1941,  a  member  of  the  partnership  of 
Dobbs,  Crowe  and  Company.  Admits  that  respond- 
ent added  to  petitioner's  net  taxable  income  the  sum 
of  $1,419.36  by  reason  of  increasing  the  amount  re- 
ported as  her  share  of  her  husband's  distributive 
share  of  income  of  said  partnership.  Denies  that 
said  increase  was  erroneous  and  illegal  and  denies 
the  remaining  allegations  contained  in  subpara- 
graph (10)  of  paragraph  V  of  the  petition. 

(11)  Denies  the  allegations  contained  in  subpara- 
graph (11)  of  paragraph  V  of  the  petition. 

VI 

Denies  each  and  every  allegation  contained  in  the 
petition  not  hereinbefore  specifically  admitted  or 
denied. 

Wherefore,  it  is  prayed  that  the  determination 
of  the  Commissioner  be  approved. 

/s/  J.  P.  WENCHEL, 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 


184  C ommissioner  of  Internal  Revenue 

Of  Counsel: 

B.  H.  NEBLETT, 

Division  Counsel. 

HAROLD  D.  THOMAS, 
Special  Attorney, 
Bureau  of  Internal  Revenue. 

Received  and  filed  Nov.  17,  1943  T.C.U.S. 


The  Tax  Court  of  the  United  States,  Washington 
Docket  No.  3039 

CONSTANCE  CHANDLER  CROWE, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  Opinion  of  this  Court,  promul- 
gated May  23,  1949,  it  is 

Ordered  and  decided:  That  there  are  deficiencies 
in  income  tax  for  the  calendar  years  1938,  1939, 
1940  and  1941,  in  the  respective  amounts  of  $1,- 
577.88,  $938.28,  $1,286.73,  and  $700.51. 

[Seal]         /s/  WILLIAM  W.  ARNOLD, 
Judge. 

Entered  May  24,  1949. 

Served  May  25,  1949. 
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In  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

T.  C.  Docket  No.  3039 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  Review. 

vs. 

CONSTANCE  CHANDLER  CROWE, 

Respondent  on  Review. 

PETITION  FOR  REVIEW 

To  the  Honorable  Judges  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit : 

The  Commissioner  of  Internal  Revenue  hereby 
petitions  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  to  review  the  decision  entered  by 
The  Tax  Court  of  the  United  States  on  November 
30,  1949,  "That  there  are  deficiencies  in  income  tax 
for  the  calendar  years  1938,  1939,  1940  and  1941  in 
the  respective  amounts  of  $1,577.88;  $938.28;  $1,- 
286.73,  and  $700.51"  in  respect  of  the  Federal  in- 
come tax  liability  of  Constance  Chandler  Crowe,  the 
above-named  respondent  on  review.  This  petition 
for  review  is  filed  pursuant  to  the  provisions  of 
Sections  1141  and  1142  of  the  Internal  Revenue 
Code. 

The  respondent  on  review,  Constance  Chandler 
Crowe,  is  a  resident  of  Pasadena,  California,  and 
filed  her  Federal  income  tax  returns  for  the  years 
1938,  1939,  1940  and  1941  with  the  Collector  of  In- 
ternal Revenue  for  the  Sixth  District  of  California, 
whose  office  is  in  Los  Angeles,  California,  and  with- 
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in  the  jurisdiction  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  wherein  this  review 
is  sought. 

Nature  of  Controversy 

The  issue  presented  to  and  passed  upon  by  The 
Tax  Court  of  the  United  States  and  which  was  de- 
cided contrary  to  the  Commissioner's  determination 
is  whether  certain  taxable  stock  dividends  which 
were  received  by  Chandler  Trust  No.  2,  of  which 
trust  the  respondent  on  review  was  one  of  the  life 
tenant  trustors,  are  taxable  to  the  life  tenant  trus- 
tors of  the  trust,  as  determined  by  the  Commissioner, 
or,  as  claimed  by  the  taxpayer,  to  the  trust  itself. 
The  Tax  Court  held,  contrary  to  the  Commissioner's 
determination,  that  Sections  22(a),  166,  and  167  of 
the  Revenue  Act  of  1938  and  the  Internal  Revenue 
Code  are  inapplicable  and  that  the  stock  dividends 
in  question  are  taxable  to  the  trust  rather  than  to 
the  life  tenant  beneficiaries  and  trustors.  The  Com- 
misioner's  determination  in  this  and  related  cases 
was  thus  disapproved  in  so  far  as  it  reflected  the 
Commissioner's  inclusion  of  an  allocate  portion  of 
the  taxable  stock  dividends  in  the  taxable  income  of 
each  of  the  life  tenant  trustors  for  the  years  here  in- 
volved. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Attor- 
neys for  the  Petitioner  on  Review. 

Received  and  filed  Feb.  17,  1950  U.S.C.A. 
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[Title  of  Court  of  Appeals  and  Cause.] 

T.  C.  Docket  No.  3039 

STATEMENT  OF  POINTS 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, petitioner  on  review  in  the  above-entitled  cause, 
bv  and  through  his  attorneys,  Theron  L.  Caudle,  As- 
sistant Attorney  General,  and  Charles  Oliphant, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  and 
hereby  states  that  he  intends  to  rely  upon  the  fol- 
lowing points  in  this  proceeding : 

The  Tax  Court  of  the  United  States  erred : 

1.  In  ordering  and  deciding  that  there  are  defici- 
encies in  income  tax  for  the  calendar  years  1938, 
1939,  1940  and  1941  in  the  respective  amounts  of 
$1,577.88,  $938.28,  $1,286.73,  and  $700.51. 

2.  In  failing  and  refusing  to  sustain  the  deficien- 
cies in  tax  determined  by  the  Commissioner,  as 
modified  by  the  stipulation  of  the  parties,  on  the 
basis  that  the  sto-ck  dividends  received  by  the 
Chandler  Trust  No.  2  were  taxable  to  the  life  tenant 
trustors. 

3.  In  holding  that  the  Chandler  Trust  No.  2  was, 
for  Federal  income  tax  purposes,  a  valid  trust  under 
the  laws  of  California. 

4.  In  failing  and  refusing  to  hold  and  decide  that 
the  Chandler  Trust  No.  2  was,  by  virtue  of  the 
rights  of  amendment  or  modification  reserved  by  the 
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trustors,  not  a  valid  trust  for  Federal  income  tax 
purposes  and  that,  accordingly,  the  taxable  stock 
dividends  received  by  the  trust  during  the  taxable 
years  were  taxable  to  the  life  tenant  trustors  under 
Sections  22(a)  and/or  Sections  166  and  167  of  the 
Revenue  Act  of  1938  and  the  Internal  Revenue 
Code,  rather  than  to  the  trust  itself. 

5.  In  holding  that  Sections  22(a),  166,  and  167  of 
the  Revenue  Act  of  1938  and  the  Internal  Revenue 
Code  are  inapplicable. 

6.  In  denying  the  Commissioner's  motion  to  re- 
consider and  set  aside  the  Court's  findings  of  fact 
and  opinion. 

7.  In  that  its  opinion  and  decision  are  contrary 
to  the  facts  as  stipulated  by  the  parties. 

8.  In  that  its  opinion  and  its  decision  are  contrary 
to  law  and  the  Commissioner's  regulations. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT, 
Chief   Counsel,  Bureau  of  Internal  Revenue,  At- 
torneys for  Petitioner  on  Review. 

Statement  of  service  attached. 

Received  and  filed  May  4,  1950  U.S.C.A. 


vs.  May  Chandler  Goodan,  et  al.  189 

The  Tax  Court  of  the  United  States 
Docket  No.  3040 

HELEN  CHANDLER  GARLAND, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above  named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  (LA:IT:90D:PB)  dated  June  30,  1943, 
and  as  a  basis  of  this  proceeding  alleges  as  follows : 


Petitioner  is  an  individual  residing  at  1999  Oak 
Knoll  Avenue,  San  Marino,  California.  The  returns 
for  the  period  here  involved  were  filed  with  the  Col- 
lector for  the  Sixth  District  of  California. 

II. 

The  notice  of  deficiency,  a  copy  of  which  is  at- 
tached hereto,  marked  "Exhibit  A"  and  made  a  part 
hereof,  was  mailed  to  the  petitioner  on  June  30, 
1943. 

III. 

The  taxes  in  controversy  are  income  taxes  for  the 
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calendar  years   1938   to   1941,   inclusive,   totaling 
$5186.62. 

IV. 

The  determination  of  the  taxes  set  forth  in  said 
notice  of  deficiency  is  based  upon  the  following 
errors : 

(1)  Respondent  erred  in  determining  deficiencies 
in  income  tax  for  the  years  1938  to  1941,  inclusive, 
in  the  total  sum  of  $5186.62. 

(2)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1938  the  sum  of 
$5299.74. 

(3)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1939  the  sum  of 
$4188.00. 

(4)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1940  the  sum  of 
$5195.60. 

(5)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1941  the  sum  of 
$1727.23. 

V. 

I^he  facts  upon  which  petitioner  relies  as  the 
basis  of  this  proceeding  are  as  follows : 

(1)  Petitioner  is  a  resident  of  the  County  of  Los 
Angeles,  State  of  California,  and  as  such  filed  her 
income  tax  returns  for  each  of  the  years  herein  in- 
volved with  the  Collector  of  Internal  Revenue  for 
the  Sixth  Collection  District  of  California. 
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(2)  Petitioner  during  tlie  years  herein  involved 
was  a  beneficiary  under  that  certain  trust  desig- 
nated Trust  No.  2,  wherein  Marian  Otis  Chandler, 
May  C.  Goodan,  Constance  Chandler  (Constance 
Chandler  Crowe),  Ruth  C.  Williamson,  Norman 
Chandler,  Harrison  G.  O.  Chandler,  Helen  C.  Gar- 
land, and  Philip  Chandler  are  designated  ''present 
trustees, ' ' 

(3)  Petitioner,   as  beneficiary,   during  the  year 

1938  received  as  her  full  and  complete  share  of  the 
distributive  net  income  of  said  Trust  No.  2  the  sum 
of  $8118.59,  which  she  reported  in  her  income  tax 
return.  Notwithstanding  this  fact  respondent  er- 
roneously and  illegally  determined  that  petitioner's 
distributive  share  of  the  net  income  of  said  trust  for 
the  year  1938  was  the  sum  of  $11,446.46,  thereby  er- 
roneously and  illegally  overstating  petitioner's  net 
taxable  income  by  the  sum  of  $3327.87.  No  part  of 
this  last  mentioned  sum  was  either  actually  or  con- 
structively received  by  petitioner  and  no  part  there- 
of constituted  taxable  income. 

(4)  Petitioner,   as  beneficiary,   during  the  year 

1939  received  as  her  full  and  complete  share  of  the 
distributive  net  income  of  said  Trust  No.  2  the  sum 
of  $8389.89,  which  she  reported  in  her  income  tax 
return.  Notwithstanding  this  fact  respondent  er- 
roneously and  illegally  determined  that  petitioner's 
distributive  share  of  the  net  income  of  said  trust  for 
the  year  1939  was  the  sum  of  $12,418.07,  thereby  er- 
roneously and  illegally  overstating  petitioner's  net 
taxable  income  by  the  sum  of  $4028.18.  No  part  of 
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this  last  mentioned  sum  was  either  actually  or  con- 
structively received  by  petitioner  and  no  part  there- 
of constituted  taxable  income. 

(5)  Petitioner,  as  beneficiary,   during  the  year 

1940  received  as  her  full  and  complete  share  of  the 
distributive  net  income  of  said  Trust  No.  2  the  sum 
of  $9385.93,  which  she  reported  in  her  income  tax  re- 
turn. Notwithstanding  this  fact  respondent  errone- 
ously and  illegally  determined  that  petitioner's  dis- 
tributive share  of  the  net  income  of  said  trust  for 
the  year  1940  was  the  sum  of  $13,413.67,  thereby 
erroneously  and  illegally  overstating  petitioner's  net 
taxable  income  by  the  sum  of  $4027.74.  No  part  of 
this  last  mentioned  sum  was  either  actually  or  con- 
structively received  by  petitioner  and  no  part  there- 
of constituted  taxable  income. 

(6)  Petitioner,  as  beneficiary,   during  the   year 

1941  received  as  her  full  and  complete  share  of  the 
distributive  net  income  of  said  Trust  No.  2  the  sum 
of  $10,527.69,  which  she  reported  in  her  income  tax 
return.  Notwithstanding  this  fact  respondent  er- 
roneously and  illegally  determined  that  petitioner's 
distributive  share  of  the  net  income  of  said  trust  for 
the  year  1941  was  the  sum  of  $12,563.85,  thereby  er- 
roneously and  illegally  overstating  petitioner's  net 
taxable  income  by  the  sum  of  $2036.16.  No  part  of 
this  last  mentioned  sum  was  either  actually  or  con- 
constructively  received  by  petitioner  and  no  part 
thereof  constituted  taxable  income. 

(7)  Respondent,  under  date  of  June  30,  1943,  is- 
sued a  notice  of  deficiency  determining  that  said 
Trust  No.  2  was  an  association  taxable  as  a  cor- 
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poration.  Under  date  of  June  30,  1943,  respondent 
issued  a  notice  of  deficiency  determining  that  Trust 
No.  1,  wherein  Harry  Chandler,  Norman  Chandler, 
and  Marian  Otis  Chandler  are  designated  ''present 
trustees"  and  petitioner  and  others  are  designated 
"beneficiaries",  was  an  association  taxable  as  a  cor- 
poration. Petitioner  is  informed  and  believes  and 
therefore  alleges  that  the  trustees  of  each  of  the 
aforementioned  trusts  have  filed  or  will  file  a  petition 
to  The  United  States  Tax  Court  for  a  redetermina- 
tion of  the  deficiencies  set  forth  in  said  notices,  and 
that  the  actions  of  the  respondent  in  determining 
said  trusts  to  be  associations  taxable  as  corporations 
and  in  determining  the  deficiencies  herein  involved 
are  inconsistent,  erroneous,  and  illegal. 

Wherefore,  petitioner  prays  that  The  Tax  Court 
of  the  United  States  hear  this  petition  and  redeter- 
mine the  aforesaid  deficiencies  in  accordance  with 
the  rights  of  the  petitioner  in  the  premises  and 
grant  any  and  all  refunds  that  may  be  due  as  a  re- 
sult of  such  redetermination. 

Dated  September  20,  1943. 

/s/  A.  CALDER  MACKAY, 

/s/  ARTHUR  McGregor, 

/s/  HOWARD  W.  REYNOLDS, 

Counsel  for  Petitioner. 
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State  of  California 
County  of  Los  Angeles — ss. 

Helen  Chandler  Garland,  being  duly  sworn,  de- 
poses and  says  that  she  is  the  petitioner  above 
named;  that  she  has  read  the  foregoing  petition,  or 
had  the  same  read  to  her,  and  is  familiar  with  the 
statements  contained  therein,  and  that  the  state- 
ments contained  therein  are  true,  except  those  stated 
to  be  upon  information  and  belief,  and  that  those  she 
believes  to  be  true. 

/s/  HELEN  CHANDLER  GARLAND. 

Subscribed  and  sworn  to  before  me  this  23rd  day 
of  September,  1943. 

[Seal]    /s/  MARY  E.  WHITTHORNE, 

Notary  Public  in  and  for  said 
County  and  State. 

My  Commission  Expires  November  26,  1945. 
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EXHIBIT  A 

Treasury  Department 

Internal  Revenue  Service 

417  South  Hill  Street 
Los  Angeles  13,  California 

June  30,  1943 

Office  of 

Internal  Revenue  Agent  in  Charge 

Los  Angeles  Division 

LA:IT:90D:PB 

Mrs.  Helen  Chandler  Garland, 
1999  Oak  Knoll  Avenue, 
San  Marino,  California 

Madam : 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  years  ended  De- 
cember 31,  1938  to  1941  inclusive  discloses  a  defici- 
ency of  $5,186.62  as  shown  in  the  statement  at- 
tached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the  de- 
ficiency or  deficiencies  mentioned. 

Within  90  days  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
file  a  petition  with  The  Tax  Court  of  the  United 
States,  at  its  principal  address,  Washington,  D.  C, 
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for  a  redetermination  of  the  deficiency  or  deficien- 
cies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Eevenue  Agent  in  Charge,  Los  An- 
geles, Calif ornai,  for  the  attention  of  LA :  Conf .  The 
signing  and  filing  of  this  form  will  expedite  the  clos- 
ing of  your  return  (s)  by  permitting  an  early  assess- 
ment of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  filing  the 
form,  or  on  the  date  assessment  is  made,  whichever 
is  earlier. 

EespectfuUy, 

GUY  T.  HELVERING, 

Commissioner, 

By  /s/  GEORGE  D.  MARTIN, 

Internal  Revenue  Agent  in  Charge. 

Enclosures : 
Statement 
Form  of  waiver. 
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Statement 
LA  :IT  :90D  :PB 

Mrs.  Helen  Chandler  Crarland, 
1999  Oak  Knoll  Avenue, 
San  Marino,  California. 

Tax  Liability  for  the  Taxable  Years  Ended 

December  31,  1938  to  1941,  Inclusive 

Income  Tax 

Year  Liability  Assessed  Deficiency 

1938 $  3,777.82  $  2,639.64  $1,138.18 

1939 5,436.87  4,408.19  1,028.68 

1940 8,818.54  6,734.17  2,084.37 

1941 13,648.67  12,713.28  935.39 

Total $31,681.90  $26,495.28  $5,186.62 

This  determination  of  your  income  tax  liability  has  been  made  upon 
the  basis  of  information  on  file  in  this  office. 

Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1938 

Net  income  as  disclosed  by  return $26,312.10 

Additional  income  and  unallowable  deductions : 

(a)  Dividends  received  $      130.00 

(b)  Interest  received  217.00 

(c)  Trust  income 3,003.65 

(d)  Long-term  capital  losses 1,949.09       5,299.74 

Net  income  adjusted $31,611.84 

Explanation  of  Adjustments 

(a)  Dividends  were  received  from  Security-First  National  Bank  in 
the  amount  of  $650.00,  instead  of  $520.00  reported  in  your  return. 

(b)  Interest  received  as  follows  is  added  to  income : 

Cities  Service  Company $  46.58 

Nevada  California  Electric  Co 18.61 

Central  Investment  Corp 116.25 

Mortgage  Guarantee  Co 35.56 

Total  $217.00 

(c)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 
No.  2 ' '  taxable  to  you  has  been  adjusted  as  follows : 
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Amount  re-    Amount  deter-      Addition 

ported  in     mined  taxable  to  income 

your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $17,951.66        $17,627.44  $(324.22) 

"Chandler  Trust  No.  2" 8,118.59  11,446.46         3,327.87 


Total  $26,070.25        $29,073.90       $3,003.65 

(d)  The  following  long-term  capital  losses  claimed  in  your  return 
are  disallowed  for  lack  of  substantiation  of  basis  of  the  securities  sold : 

Central  Investment  Company $    549.96 

Mortgage  Guarantee  Cert 385.80 

Nevada  California  Electric  Co 436.49 


Total $1,372.25 

In  lieu  of  the  long-term  capital  loss  of  $158.41  claimed  from  the  sale 
of  327  shares  of  Massachusetts  Investors  Trust  stock  for  $6,273.26, 
there  is  determined  no  gain  or  loss  from  the  sale  of  127  of  such  shares 
for  $2,436.40  and  a  long-term  capital  gain  of  $468.43  from  the  sale  of 
200  of  such  shares  for  $3,836.86,  resulting  in  an  adjustment  of  $626.84. 

Due  to  a  mathematical  error  in  your  return  the  long-term  capital 
loss  claimed  from  the  sale  of  Southern  California  Edison  company  stock 
is  understated  $50.00. 

These  adjustments  result  in  the  addition  to  income  of  the  net  amount 
of  $1,949.09. 

Computation  of  Tax 

Taxable  Year  Ended  December  31, 1938 

Net  income  adjusted $31,611.84 

Less:  Personal  exemption  $  2,500.00 

Credit  for  dependents 800.00       3,300.00 

Balance  (surtax  net  income)  $28,311.84 

Less :  Interest  on  U.S.  obligations 56.25 

Earned  income  credit 300.00  356.25 

Net  income  subject  to  normal  tax $27,955.59 

Normal  tax  at  4%  on  $27,955.59 $  1,118.22 

Surtax  on  $28,311.84 2,679.25 

Total  income  tax $  3,797.47 

Less:  Income  tax  paid  at  source 19.65 

Correct  income  tax  liability $  3,777.82 

Income  tax  assessed : 

Original,  account  No.  834696 $  2,613.64  . 

Deficiency,  March  1941,  account  No.  510087....         26.00  i 

Total 2,639.64 

Deficiency  of  income  tax $  1,138.18 
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Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1939 

Net  income  as  disclosed  by  return $34,384.24 

Additional  income  and  unallowable  deductions : 

(a)  Dividends  received  $      257.50 

(b)  Trust  income  3,686.75 

(c)  Long-term  capital  loss 243.75       4,188.00 


Net  income  adjusted $38,572.24 


Explanation  of  Adjustments 

(a)   The  following  dividends  received  are  added  to  income  reported : 

Magma  Copper  Company $125.00 

National  Malleable  and  Steel 

Castings  Co 100.00 

Richfield  Oil 32.50 


Total  $257.50 

(b)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 
No.  2 ' '  taxable  to  you  has  been  adjusted  as  follows : 

Amount  re-    Amount  deter-      Addition 

ported  in     mined  taxable      to  income 

your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $21,560.46        $21,219.03         $(341.43) 

"Chandler  Trust  No.  2" 8,389.89  12,418.07         4,028.18 


Total  $29,950.35        $33,637.10       $3,686.75 

(c)  The  long-term  capital  loss  of  $243.75  claimed  from  the  sale  of 
$5,000.00  Central  Investment  Corporation  bonds  is  disallowed  for  lack 
of  substantiation  of  the  basis. 
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Computation  of  Tax 

Taxable  Year  Ended  December  31, 1939 

Net  income  adjusted $38,572.24 

Less :  Personal  exemption  $  2,500.00 

Credit  for  dependents 800.00       3,300.00 

Balance  (surtax  net  income)    $35,272.24 

Less :  Interest  on  U.S.  obligations 133.13 

Earned  income  credit 300.00         433.13 

Net  income  subject  to  normal  tax $34,839.11 

Normal  tax  at  4%  on  $34,839.11 $  1,393.56 

Surtax  on  $35,272.24 4,067.17 

Total  income  tax $  5,460.73 

Less :  Income  tax  paid  at  source 23.86 

Correct  income  tax  liability $  5,436.87 

Income  tax  assessed : 

Original,  account  No.  202572 4,408.19 

Deficiency  of  income  tax $  1,028.68 

Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1940 

Net  income  as  disclosed  by  return $33,469.05 

Additional  income  and  unallowable  deductions : 

(a)  Dividends  received  $       34.50 

(b)  Trust  income  3,690.42 

(c)  Short-term  capital  gain 811.46 

(d)  Taxes  disallowed 659.22      5,195.60 

Total   $38,664.65 

Additional  deduction : 

(e)  Interest  paid 74.31 

Net  income  adjusted $38,590.34 
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Explanation  of  Adjustments 

(a)  You  failed  to  report  dividends  of  $34.50  received  from  Stand- 
ard Oil  Company  (New  Jersey). 

(b)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 
No.  2 ' '  taxable  to  you  has  been  adjusted  as  follows : 

Amount  re-    Amount  deter-      Addition 

ported  in     mined  taxable      to  income 

your  return  to  you  (reduction) 

" Chandler  Trust  No.  1 " $23,314.74        $22,977.42         $(337.32) 

"Chandler  Trust  No.  2" 9,385.93  13,413.67         4,027.74 

Total  $32,700.67        $36,391.09       $3,690.42 

(c)  You  failed  to  report  a  net  short-term  capital  gain  of  $811.46 
consisting  of  the  following  gains  from  the  sales  of  capital  assets  held 
not  more  than  18  months : 

Stock  Sale  price       Cost         Gain 

500  shares  Northrup  Aircraft,  Ine $3,499.80  $2,727.27  $772.53 

2  shares  Massachusetts  Investors  Trust..        38.93  0.00       38.93 

Total  $3,538.73  $2,727.27  $811.46 

(d)  The  deduction  claimed  for  taxes  on  real  estate  at  2960  Wilshire 
Boulevard  is  disallowed  to  the  extent  of  $511.43,  representing  taxes 
which  had  become  a  lien  against  the  property  prior  to  your  purchase 
thereof  as  your  separately  owned  property  on  December  20,  1939,  held 
to  constitute  an  additional  cost  of  the  property. 

The  deduction  claimed  for  taxes  on  real  estate  at  1999  Oak  Knoll 
Avenue  is  disallowed  to  the  extent  of  $150.33,  representing  your  half 
of  taxes  which  had  become  a  lien  against  the  property  prior  to  the  pur- 
chase thereof  by  you  and  your  husband  as  joint  tenants  on  December  14, 
1939,  held  to  constitute  an  additional  cost  of  the  property. 

An  additional  deduction  of  $2.54  is  allowed  as  your  half  of  the  taxes 
on  Oak  Knoll  Avenue  property  paid  in  December,  1940. 

(e)  An  additional  deduction  of  $74.31  is  allowed  for  interest  paid. 
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Computation  of  Alternative  Tax 

Taxable  Year  Ended  December  31, 1940 

Net  income  adjusted $38,590.34 

Plus:  Net  long-term  capital  loss 1,669.71 

Ordinary  net  income $40,260.05 

Less :  Personal  exemption  $  2,000.00 

Credit  for  dependents 800.00      2,800.00 

Balance  (surtax  net  income)  $37,460.05 

Less:  Earned  income  credit 300.00 

Net  income  subject  to  normal  tax $37,160.05 

Normal  tax  at  4%  on  $37,160.05 $  1,486.40 

Surtax  on  $37,460.05 7,041.82 

Partial  tax  $  8,528.22 

Minus :  30%  of  net  long-term  capital  loss 500.91 

Alternative  tax $  8,027.31 


Computation  of  Tax 

Taxable  Year  Ended  December  31, 1940 

Net  income  adjusted $38,590.34 

Less:  Personal  exemption  $  2,000.00 

Credit  for  dependents 800.00      2,800.00 

Balance  (surtax  net  income)  $35,790.34 

Less :  Earned  income  credit 300.00 

Net  income  subject  to  normal  tax $35,490.34 

Normal  tax  at  4%  on  $35,490.34 $  1,419.61 

Surtax  on  $35,790.34 6,490.81 

Total  normal  tax  and  surtax $  7,910.42 

Alternative  tax $  8,027.31 

Defense  tax  (10%  of  $8,027.31) 802.73 

Total  income  tax $  8,830.04 

Less:  Income  tax  paid  at  source 11.50 

Correct  income  tax  liability $  8,818.54  | 

Income  tax  assessed :  ^r,oA  -,rr 

Original,  account  No.  203445 6,734.17 

Deficiency  of  income  tax $  2,084.37 
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Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1941 

Net  income  as  disclosed  by  return $37,204.39 

Additional  income : 

(a)  Dividends  received  $       25.00 

(b)  Trust  income  1,702.23       1,727.23 


Net  income  adjusted $38,931.62 

Explanation  of  Adjustments 

(a)  You  failed  to  report  dividends  of  $25.00  received  from  National 
Malleable  Steel  and  Casting  Company. 

(b)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 
No.  2 ' '  taxable  to  you  has  been  adjusted  as  follows : 

Amount  re-    Amount  deter-      Addition 
ported  in     mined  taxable      to  income 
your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $23,311.10        $22,977.17        $(333.93) 

"Chandler  Trust  No.  2" 10,527.69  12,563.85         2,036.16 


Total  $33,838.79        $35,541.02       $1,702.23 

Computation  of  Tax 

Taxable  Year  Ended  December  31, 1941 

Net  income  adjusted $38,931.62 

Less :  Personal  exemption  $  1,500.00 

Credit  for  dependents 800.00      2,300.00 

Balance  (surtax  net  income)  ^^^'Qon  on 

Less:  Earned  income  credit — -        300.00 

Net  income  subject  to  normal  tax $36,331.62 

Normal  tax  at  4%  on  $36,331.62 $  1.453.26 

Surtax  on  $36,631.62 12,215.81 

Total  income  tax ZIZZ..$13,669.07 

Less:  Income  tax  paid  at  source ^^-^^ 

Correct  income  tax  liability $13,648.67 

Income  tax  assessed :  i  o  ti  o  oq 

Original,  account  No.  312313 lIJ16.J,b 

Deficiency  of  income  tax $     935.39 

Received  and  filed  Sept.  27,  1943,  T.C.U.S. 
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[Title  of  Tax  Court  and  Cause.] 

Docket  No.  3040 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  J.  P.  Wenehel,  Chief  Counsel,  Bureau 
of  Internal  Revenue,  for  answer  to  the  petition  of 
the  above-named  taxpayer,  admits  and  denies  as 
follows : 

I.  and  II. 

Admits  the  allegations  contained  in  paragraphs 
I  and  II  of  the  petition. 

III. 

Admits  that  the  taxes  in  controversy  are  income 
taxes  for  the  calendar  years  1938  to  1941,  inclusive, 
but  denies  that  the  total  of  the  proposed  deficiencies, 
aggregating  $5,186.62,  is  in  controversy. 

IV. 

(1)  to  (5),  inclusive.  Denies  that  the  respondent 
erred  as  alleged  in  subparagraphs  (1)  to  (5),  in- 
clusive, of  paragraph  IV  of  the  p»etition. 

V. 

(1)  and  (2)  Admits  the  allegations  contained  in 
subparagraphs  (1)  and  (2)  of  paragraph  V  of  the 
petition. 
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(3)  Admits  that  petitioner,  in  her  income  tax  re- 
turn for  1938,  reported  $8,118.59  as  income  from 
Trust  No.  2.  Admits  that  respondent  determined 
that  the  amount  reportable  from  said  source  was 
$11,446.46,  and  accordingly  increased  taxable  net 
income  reported  by  petitioner  by  $3,327.87.  Denies 
that  respondent's  determination  was  erroneous,  and 
denies  the  remaining  allegations  contained  in  sub- 
paragraph (3)  of  paragraph  V  of  the  petition, 

(4)  Admits  that  petitioner,  in  her  income  tax 
return  for  1939,  reported  $8,389.89  as  income  from 
Trust  No.  2.  Admits  that  respondent  determined 
that  the  amount  reportable  from  said  source  was 
$12,418.07,  and  accordingly  increased  taxable  net 
income  reported  by  petitioner  by  $4,028.18.  Denies 
that  respondent's  determination  was  erroneous,  and 
denies  the  remaining  allegations  contained  in  sub- 
paragraph (4)  of  paragraph  V  of  the  petition. 

(5)  Admits  that  petitioner,  in  her  income  tax 
return  for  1940,  reported  $9,385.93  as  income  from 
Trust  No.  2.  Admits  that  respondent  determined 
that  the  amount  reportable  from  said  source  was 
$13,413.67,  and  accordingly  increased  taxable  net 
income  reported  by  petitioner  by  $4,027.74.  Denies 
that  respondent's  determination  was  erroneous,  and 
denies  the  remaining  allegations  contained  in  sub- 
paragraph (5)  of  paragraph  V  of  the  petition. 

(6)  Admits  that  petitioner,  in  her  income  tax 
return  for  1941,  reported  $10,527.69  as  income  from 
Trust  No.  2.    Admits  that  respondent  determined 
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that  the  amount  reportable  from  said  source  was 
$12,563.85,  and  accordingly  increased  taxable  net 
income  reported  by  petitioner  by  $2,036.16.  Denies 
that  respondent's  determination  was  erroneous,  and 
denies  the  remaining  allegations  contained  in  sub- 
paragraph (6)  of  paragraph  V  of  the  petition. 

(7)  Denies  the  allegations  contained  in  subpara- 
graph (7)  of  paragraph  V  of  the  petition. 

VI. 

Denies  each  and  every  allegation  contained  in  the 
petition  not  hereinbefore  specifically  admitted  or 
denied. 

Wherefore,  it  is  prayed  that  the  determination  of 
the  Commissioner  be  approved. 

/s/  J.  P.  WENCHEL, 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 

Of  Counsel: 

B.  H.  NEBLETT, 

Division  Counsel. 
HAROLD  D.  THOMAS, 

Special  Attorney,  Bureau  of 
Internal  Revenue. 

Received  and  filed  Nov.  17,  1943  T.C.U.S. 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  3040 

HELEN  CHANDLER  GARLAND, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  Opinion  of  this  Court,  promul- 
gated May  23,  1949,  it  is 

Ordered  and  Decided :  That  there  are  deficiencies 
in  income  tax  for  the  calendar  years  1938,  1939, 
1940  and  1941  in  the  respective  amounts  of  $133.03, 
$59.22,  $582.38,  and  $16.20. 

[Seal]  WILLIAM  W.  ARNOLD, 

Judge. 

Entered  May  24,  1949. 
Served  May  25,  1949. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

Docket  No.  3040 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  Review, 

vs. 

HELEN  CHANDLER  GARLAND, 

Respondent  on  Review. 

PETITION  FOR  REVIEW 

To  the  Honorable  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit : 

The  Commissioner  of  Internal  Revenue  hereby 
petitions  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  to  review  the  decision  entered  by 
The  Tax  Court  of  the  United  States  on  November 
30,  1949,  "That  there  are  deficiencies  in  income  tax 
for  the  calendar  years  1938,  1939,  1940  and  1941 
in  the  respective  amounts  of  $133.03;  $59.22; 
$582.38,  and  $16.20"  in  respect  of  the  Federal  in- 
come tax  liability  of  Helen  Chandler  Garland,  the 
above-named  respondent  on  review.  This  petition 
for  review  is  filed  pursuant  to  the  jjrovisions  of 
Sections  1141  and  1142  of  the  Internal  Revenue 
Code. 

The  respondent  on  review,  Helen  Chandler  Gar- 
land, is  a  resident  of  San  Marino,  California,  and 
filed  her  Federal  income  tax  returns  for  the  years 
1938,  1939,  1940  and  1941  with  the  Collector  of  In- 
ternal Revenue  for  the  Sixth  District  of  California, 
whose  office  is  in  Los  Angeles,  California,  and  within 


vs.  May  Chandler  Goodan,  et  al.  209 

the  jurisdiction  of  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  wherein  this  review  is 
sought. 

Nature   of   Controversy 

The  issue  presented  to  and  passed  uj^on  by  The 
Tax  Court  of  the  United  States  and  which  was  de- 
cided contrary  to  the  Commissioner's  determination 
is  whether  certain  taxable  stock  dividends  which 
were  received  by  Chandler  Trust  No.  2,  of  which 
trust  the  respondent  on  review  was  one  of  the  life 
tenant  trustors,  are  taxable  to  the  life  tenant 
trustors  of  the  trust,  as  determined  by  the  Com- 
missioner, or,  as  claimed  by  the  taxpayer,  to  the 
trust  itself.  The  Tax  Court  held,  contrary  to  the 
Commissioner's  determination,  that  Sections  22(a), 
166,  and  167  of  the  Revenue  Act  of  1938  and  the 
Internal  Revenue  Code  are  inapplicable  and  that 
the  stock  dividends  in  question  are  taxable  to  the 
trust  rather  than  to  the  life  tenant  beneficiaries  and 
trustors.  The  Commissioner's  determination  in  this 
and  related  cases  was  thus  disapproved  in  so  far 
as  it  reflected  the  Commissioner's  inclusion  of  an 
allocated  portion  of  the  taxable  stock  dividends  in 
the  taxable  income  of  each  of  the  life  tenant 
trustors  for  the  years  here  involved. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Attor- 
neys for  the  Petitioner  on  Review. 

Received  and  filed  Feb.  17,  1950  U.S.C.A. 
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[Title  of  Court  of  Appeals  and  Cause.] 
Docket  No.  3040 

STATEMENT  OF  POINTS 

Comes  Now  the  Commissioner  of  Internal  Rev- 
enue, petitioner  on  review  in  the  above-entitled 
cause,  by  and  through  his  attorneys,  Theron  L. 
Caudle,  Assistant  Attorney  General,  and  Charles 
Oliphant,  Chief  Counsel,  Bureau  of  Internal 
Revenue,  and  hereby  states  that  he  intends  to  rely 
upon  the  following  points  in  this  proceeding: 

The  Tax  Court  of  the  United  States  erred: 

1.  In  ordering  and  deciding  that  there  are  de- 
ficiencies in  income  tax  for  the  calendar  years  1938, 
1939,  1940  and  1941  in  the  respective  amounts  of 
$133.03,  $59.22,  $582.38,  and  $16.20. 

2.  In  failing  and  refusing  to  sustain  the  defi- 
ciencies in  tax  determined  by  the  Commissioner,  as 
modified  by  the  stipulation  of  the  parties,  on  the 
basis  that  the  stock  dividends  received  by  the  Chan- 
dler Trust  No.  2  were  taxable  to  the  life  tenant 
trustors. 

3.  In  holding  that  the  Chandler  Trust  No.  2  was, 
for  Federal  income  tax  purposes,  a  valid  trust  under 
the  laws  of  California. 

4.  In  failing  and  refusing  to  hold  and  decide 
that  the  Chandler  Trust  No.  2  was,  by  virtue  of 
the  rights  of  amendment  or  modification  reserved 
by  the  trustors,  not  a  valid  trust  for  Federal  income 
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tax  purposes  and  that,  accordingly,  the  taxable 
stock  dividends  received  by  the  trust  during  the 
taxable  years  were  taxable  to  the  life  tenant  trustors 
under  Sections  22(a)  and/or  Sections  166  and  167 
of  the  Revenue  Act  of  1938  and  the  Internal 
Revenue  Code,  rather  than  to  the  trust  itself. 

5.  In  holding  that  Sections  22(a),  166,  and  167 
of  the  Revenue  Act  of  1938  and  the  Internal  Reve- 
nue Code  are  inapplicable. 

6.  In  denying  the  Commissioner's  motion  to  re- 
consider and  set  aside  the  Court's  findings  of  fact 
and  opinion. 

7.  In  that  its  opinion  and  decision  are  contrary 
to  the  facts  as  stipulated  by  the  parties. 

8.  In  that  its  opinion  and  its  decision  are  con- 
trary to  law  and  the  Commissioner's  regulations. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Attor- 
neys for  Petitioner  on  Review. 

Statement  of  service  attached. 

Received  and  filed  May  4,  1950  U.S.C.A. 
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The  Tax  Court  of  the  United  States 

Docket  No.  3041 

RUTH  C.  WILLIAMSON, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above  named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  (LA:IT:90D:PB)  dated  June  30,  1943, 
and  as  a  basis  of  this  proceeding  alleges  as  follows : 

I. 

Petitioner  is  an  individual  residing  at  1025  Arden 
Road,  Pasadena,  California.  The  returns  for  the 
period  here  involved  were  filed  with  the  Collector 
for  the  Sixth  District  of  California. 

II. 

The  notice  of  deficiency,  a  copy  of  which  is  at- 
tached hereto,  marked  "Exhibit  A"  and  made  a 
part  hereof,  was  mailed  to  the  petitioner  on  June 
30,  1943. 

III. 

The  taxes  in  controversy  are  income  taxes  for  the 
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calendar    years   1938    to    1941,    inclusive,    totaling 
$6,025.33. 

IV. 

The  determination  of  the  taxes  set  forth  in  said 
notice  of  deficiency  is  based  npon  the  following 
errors : 

(1)  Respondent  erred  in  determining  deficiencies 
in  income  tax  for  the  years  1938  to  1941,  inckisive, 
in  the  total  sum  of  $6,025.33. 

(2)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1938  the  sum  of 

$3,327.87. 

(3)  Respondent  erred  in  adding  to  petitioner's 
net  taxable  income  for  the  year  1939  the  sum  of 
$4,028.18. 

(4)  Respondent,  in  determining  petitioner's  net 
taxable  income  for  the  year  1939,  erred  in  failing  to 
allow  as  a  deduction  the  sum  of  $2,517.50,  represent- 
ing a  loss  sustained  on  stock  which  became  worth- 
less. 

(5)  Respondent  erred  in  increasing  petitioner's 
net  taxable  income  for  the  year  1940  by  the  sum  of 
$4,027.74. 

(6)  Respondent  erred  in  increasing  petitioner's 
net  taxable  income  for  the  year  1941  by  the  sum  of 
$2,036.16. 
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Y. 

The  facts  upon  which  petitioner  relies  as  the  basis 
of  this  proceeding  are  as  follows : 

(1)  Petitioner  is  a  resident  of  the  County  of 
Los  Angeles,  State  of  California,  and  as  such  filed 
her  income  tax  returns  for  each  of  the  years  herein 
involved  with  the  Collector  of  Internal  Revenue  for 
the  Sixth  Collection  District  of  California. 

(2)  Petitioner  during  the  years  herein  involved 
was  a  beneficiary  under  that  certain  trust  desig- 
nated Trust  No.  2,  wherein  Marian  Otis  Chandler, 
May  C.  Goodan,  Constance  Chandler  (Constance 
Chandler  Crowe),  Ruth  C.  Williamson,  Norman 
Chandler,  Harrison  G.  O.  Chandler,  Helen  C.  Gar- 
land, and  Philip  Chandler  are  designated  "present 
trustees." 

(3)  Petitioner,  as  beneficiary,  during  the  year 
1938  received  as  her  full  and  complete  share  of  the 
distributive  net  income  of  said  Trust  No.  2  the  sum 
of  $8,118.59,  which  she  reported  in  her  income  tax 
return.  Notwithstanding  this  fact  respondent  er- 
roneously and  illegally  determined  that  petitioner's 
distributive  share  of  the  net  income  of  said  trust 
for  the  year  1938  was  the  smn  of  $11,446.46,  thereby 
erroneously  and  illegally  overstating  petitioner's  net 
taxable  income  by  the  sum  of  $3,327.87.  No  part  of 
this  last  mentioned  sum  was  either  actually  or  con- 
structively received  by  petitioner  and  no  part 
thereof  constituted  taxable  income. 
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(4)  Petitioner,  as  beneficiary,  during  the  year 
1939  received  as  her  full  and  comiDlete  share  of  the 
distributive  net  income  of  said  Trust  No.  2  the  sum 
of  $8,389,89,  which  she  reported  in  her  income  tax 
return.  Notwithstanding  this  fact  respondent  erron- 
eously and  illegally  determined  that  petitioner's  dis- 
tributive share  of  the  net  income  of  said  trust  for 
the  year  1939  was  the  smn  of  $12,418.07,  thereby 
erroneously  and  illegally  overstating  petitioner's  net 
taxable  income  by  the  sum  of  $4,028.18.  No  part  of 
this  last  mentioned  sum  was  either  actually  or  con- 
structively received  by  petitioner  and  no  part 
thereof  constituted  taxable  income. 

(5)  Petitioner  and  her  husband,  Frederick  W. 
Williamson,  during  the  year  1937  purchased  50 
shares  of  preferred  stock  and  35  shares  of  conmion 
capital  stock  of  Coronado  Fisheries,  Inc.,  for  which 
they  paid  $5,035.00.  Petitioner  is  informed  and  be- 
lieves and  therefore   states  that   during  the   year 

1939  the  said  stock  became  worthless ;  notwithstand- 
ing the  foregoing,  respondent  erroneously  and 
illegally  failed  to  allow  as  a  deduction  one-half  of 
the  purchase  price  of  said  stock,  or  the  sum  of 
$2,517.50. 

(6)  Petitioner,  as  beneficiary,  during  the  year 

1940  received  as  her  full  and  complete  share  of  the 
distributive  net  income  of  said  Trust  No.  2  the  sum 
of  $9,385.93,  which  she  reported  in  her  income  tax 
return.  Notwithstanding  this  fact  respondent  er- 
roneously and  illegally  determined  that  petitioner's 
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distributive  share  of  the  net  income  of  said  trust 
for  the  year  1940  was  the  sum  of  $13,413.67,  thereby 
erroneously  and  illegally  overstating  petitioner's 
net  taxable  income  by  the  sum  of  $4,027.74.  No  part 
of  this  last  mentioned  sum  was  either  actually  or 
constructively  received  by  petitioner  and  no  part 
thereof  constituted  taxable  income. 

(7)  Petitioner,  as  beneficiary,  during  the  year 
1941  received  as  her  full  and  complete  share  of  the 
distributive  net  income  of  said  Trust  No.  2  the  sum 
of  $10,527.69,  which  she  reported  in  her  income  tax 
return.  Notwithstanding  this  fact  respondent  er- 
roneously and  illegally  determined  that  petitioner's 
distributive  share  of  the  net  income  of  said  trust 
for  the  year  1941  was  the  sum  of  $12,563.85,  thereby 
erroneously  and  illegally  overstating  petitioner 's  net 
taxable  income  by  the  sum  of  $2,036.16.  No  part  of 
this  last  mentioned  sum  was  either  actually  or  con- 
structively received  by  petitioner  and  no  part 
thereof  constituted  taxable  income. 

(8)  Respondent,  under  date  of  June  30,  1943, 
issued  a  notice  of  deficiency  determining  that  said 
Trust  No.  2  was  an  association  taxable  as  a  cor- 
poration. Under  date  of  June  30,  1943,  respondent 
issued  a  notice  of  deficiency  determining  that  Trust 
No.  1,  wherein  Harry  Chandler,  Norman  Chandler, 
and  Marian  Otis  Chandler  are  designated  "present 
trustees"  and  petitioner  and  others  are  designated 
"beneficiaries,"  was  an  association  taxable  as  a  cor- 
poration.   Petitioner  is  informed  and  believes  and 


vs.  May  Chandler  Goodan,  et  al.  217 

therefore  alleges  that  the  trustees  of  each  of  the 
aforementioned  trusts  have  filed  or  will  file  a  peti- 
tion to  The  United  States  Tax  Court  for  a  rede- 
termination of  the  deficiencies  set  forth  in  said 
notices,  and  that  the  actions  of  the  respondent  in 
determining  said  trusts  to  be  associations  taxable 
as  corporations  and  in  determining  the  deficiencies 
herein  involved  are  inconsistent,  erroneous,  and 
illegal. 

Wherefore,  petitioner  prays  that  The  Tax  Court 
of  the  United  States  hear  this  petition  and  redeter- 
mine the  aforesaid  deficiencies  in  accordance  with 
the  rights  of  the  petitioner  in  the  premises  and 
grant  any  and  all  refunds  that  may  be  due  as  a 
result  of  such  redetermination. 

Dated  September  20,  1943. 

/s/  A.  CALDER  MACKAY, 

/s/  ARTHUR  McGregor, 

/s/  HOWARD  W.  REYNOLDS, 
Counsel  for  Petitioner. 
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State  of  California, 
County  of  Los  Angeles — ss. 

Ruth  C.  Williamson,  being  duly  sworn,  deposes 
and  says  that  she  is  the  petitioner  above  named; 
that  she  has  read  the  foregoing  petition,  or  had  the 
same  read  to  her,  and  is  familiar  with  the  state- 
ments contained  therein,  and  that  the  statements 
contained  therein  are  true,  except  those  stated  to  be 
upon  information  and  belief,  and  that  those  she 
believes  to  be  true. 

/s/  RUTH  C.  WILLIAMSON. 

Subscribed  and  sworn  to  before  me  this  23rd  day 
of  September,  1943, 

[Seal]        /s/  MARY  E.  WHITTHORKE, 
Notary  Public  in  and  for  said  County  and  State. 

My  Commission  expires  November  26,  1945. 
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EXHIBIT  A 

Form  1279 

Treasury  Department 

Internal  Revenue  Service 

417  South  Hill  Street 
Los  Angeles  13,  California 

June  30,  1943 

Office  of  Internal  Revenue  Agent  in  Charge 
Los  Angeles  Division 

LA:IT:90D:PB 

Mrs.  Ruth  C.  Williamson, 
1025  Arden  Road, 
Pasadena,  California. 

Madam : 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  years  ended  De- 
cember 31,  1938  to  1941,  inclusive,  discloses  a  de- 
ficiency of  $6,025.33,  as  shown  in  the  statement 
attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
file  a  petition  with  the  Tax  Court  of  the  United 
States,  at  its  principal  address,  Washington,  D.  C, 
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for   a   redetermination   of   the   deficiency   or   defi- 
ciencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Los 
Angeles,  California,  for  the  attention  of  LA:Conf. 
The  signing  and  filing  of  this  form  will  expedite  the 
closing  of  your  return (s)  by  permitting  an  early 
assessment  of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  filing  the 
form,  or  on  the  date  assessment  is  made,  whichever 
is  earlier. 

Respectfully, 

GUY  T.  HELVERING, 

Commissioner. 

By  /s/  GEORGE  D.  MARTIN, 

Internal  Revenue  Agent  in 
Charge. 
PB:ft  '; 

Enclosures : 
Statement 
Form  of  Waiver. 
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Statement 
LA  :IT  :90D  :PB 

Mrs.  Ruth  C.  Williamson, 
1025  Arden  Road, 
Pasadena,  California. 

Tax  Liability  for  the  Taxable  Years  Ended 
December  31, 1938,  to  1941,  Inclusive 

Income  Tax 

Year  Liability  Assessed  Deficiency 

1938  $  7,357.64  $  6,419.97  $    937.67 

1939 8S45  60  6,186.68  2,658.92 

1940 15^453.78  13,716.28  1,737.50 

i94i;;;; 34,893.18        34,201.94  691.24 

Total $66,550.20  $60,524.87  $6,025.33 

This  determination  of  your  income  tax  liability  has  been  made  upon 
the  basis  of  information  on  file  in  this  office. 

If  you  do  not  acquiesce  in  all  of  the  adjustments  making  up  the  de- 
ficiency indicated,  but  desire  to  stop  the  accumulation  of  interest  on  that 
part  of  the  deficiency  resulting  from  adjustments  to  which  you  agree, 
please  fill  out  the  enclosed  form  of  waiver,  inserting  therein  the  amount 
of  the  deficiency  vou  desire  to  have  assessed  at  once.  The  execution  of 
the  form  for  the  agreed  portion  of  the  deficiency  will  not  deprive  you  of 
your  right  to  petition  The  Tax  Court  of  the  United  States  for  a  rede- 
termination of  the  deficiency. 

A  copy  of  this  letter  and  statement  has  been  mailed  to  your  repre- 
sentative, Mr.  A.  Calder  Mackay,  523  West  Sixth  Street,  Los  Angeles, 
California,  in  accordance  with  the  authority  contained  in  the  power  of 
attorney  executed  by  you. 

Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1938 

Net  income  as  disclosed  by  return $43,253.21 

Additional  income :  ia"  ro 

(a)  Dividends  received  $  noQfifi 

(b)  Trust  income  - '^^^1%      3  539  63 

(c)  Rents  received ■  ^^^-^^      3,b6^.b6 

Total   $46,785.84 

Additional  deductions :  183  82 

( d)  Taxes ■ ' 

Net  income  adjusted $46,602.02 
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Explanation  of  Adjustments  J 

(a)  You  failed  to  include  in  dividends  $75.00  received  on  Texas  - 
Gulf  Sulphur  Company  stock  and  $75.62  on  Safeway  Stores  common 
stock,  a  total  of  $150.62,  and  you  overstated  the  amount  of  dividends 
from  Honolulu  Oil  Company  in  the  amount  of  $3.10,  a  net  understate- 
ment of  $147.52. 

(b)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 
No.  2 ' '  taxable  to  you  has  been  adjusted  as  follows : 

Amount  re-    Amount  deter-      Addition 
ported  in     mined  taxable      to  income 
your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $17,951.66        $17,627.45         ($324.21) 

"Chandler  Trust  No.  2" 8,118.59  11,446.46         3,327.87 

Total  $26,070.25        $29,073.91       $3,003.66 

(c)  Three-fourths,  instead  of  one-half,  of  the  $1,525.82  net  rental 
from  Wilshire  Boulevard  property  is  taxable  to  you. 

(d)  Three-fourths,  instead  of  one-half,  of  the  $735.27  taxes  on  Wil- 
shire Boulevard  property  is  deductible  by  you. 


Computation  of  Tax 

Taxable  Year  Ended  December  31, 1938 

Net  income  adjusted $46,602.02 

Less :  Personal  exemption  $  2,500.00 

Credit  for  dependents 1,600.00      4,100.00 

Balance  (surtax  net  income)  $42,502.02 

Less :  Earned  income  credit 1,398.04 

Net  income  subject  to  normal  tax $41,103.98 

Normal  tax  at  4%  on  $41,103.98 $  1,644.16 

Surtax  on  $42,502.02 5,720.48 

Total  income  tax $  7,364.64 

Less :  Income  tax  paid  at  source 7.00 

Correct  income  tax  liability $  7,357.64 

Income  tax  assessed : 

Original,  account  No.  206729 6,419.97 

Deficiency  of  income  tax $     937.67 
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Adjixstments  to  Net  Income 

Taxable  Year  Ended  December  31, 1939 

Net  income  as  disclosed  by  return $42,420.32 

Additional  income  and  unallowable  deductions : 

(a)  Dividends  received  $      125.00 

(b)  Interest  received 333.33 

(c)  Trust  income 3.686.75 

(d)  Rents  received  481.68 

(e)  Long-term  capital  gain 3,144.00 

(f )  Bad  debts  disallowed 1,640.16       9,410.92 

Total   ~ $51,831.24 

Additional  deduction : 

(g)  Taxes  268.77 

Net  income  adjusted $51,562.47 

Explanation  of  Adjustments 

(a)  You  failed  to  include  in  dividends  $25.00  received  on  Texas 
Gulf  Sulphur  Company  stock  and  $139.75  on  Safeway  Stores  common 
stock,  a  total  of  $164.75,  and  you  overstated  the  amount  of  dividend 
from  Honolulu  Oil  Company  in  the  amount  of  $39.75,  a  net  understate- 
ment of  $125.00. 

(b)  Interest  received  on  Los  Angeles  Traction  Company  bonds  has 
been  determined  in  the  amount  of  $o00.00,  in  lieu  of  $166.67  reported 
in  your  return. 

(c)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 
No.  2 ' '  taxable  to  you  has  been  adjusted  as  follows : 

Amount  re-   Amount  deter-      Addition 
ported  in     mined  taxable      to  income 
your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $21,560.46        $21,219.03         ($341.43) 

"Chandler  Trust  No.  2" 8,389.89  12,418.07         4,028.18 

Total  $29,950.35         $33,637.10       $3,686.75 

(d)  Three-fourths,  instead  of  one-half,  of  the  $1,926.74  net  rental 
from  Wilshire  Boulevard  property  is  taxable  to  you. 

(e)  The  long-term  capital  loss  of  $1,205.06  claimed  from  the  sale 
of  400  shares  of  Signal  Oil  &  Gas  Company  stock  is  adjusted  to  a  long- 
term  capital  gain  of  $1,938.94  due  to  a  decrease  of  $6,288.00  in  the  basis 
of  the  stock  sold. 

(f)  The  deduction  claimed  for  bad  debts  includes  an  amount  of 
$1,640.16  which  is  not  an  allowable  deduction  under  section  23  (k)  of 
the  Internal  Revenue  Code. 

(g)  Three-fourths,  instead  of  one-half,  of  the  $760.15  taxes  on  Wil- 
shire  Boulevard  property  is  deductible  by  you.  and  the  entire  amount, 
instead  of  one-half,  of  the  $157.46  taxes  on  Ambrose  Street  property  is 
deductible  by  you. 
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Computation  of  Alternative  Tax 

Taxable  Year  Ended  December  31, 1939 

Net  income  adjusted $51,562.47 

Minus :  Net  long-term  capital  gain 2,038.92 

Ordinary  net  income $49,523.55 

Less:  Personal  exemption  $  2,500.00 

Credit  for  dependents 1,600.00      4,100.00 

Balance  (.surtax  net  income)  $45,423.55 

Less :  Earned  income  credit 1,009.45 

Net  income  subject  to  normal  tax $44,414.10 

Normal  tax  at  4%  on  $44,414.10 $  1,776.56 

Surtax  on  $45,423.55 6,464.36 

Partial  tax $  8,240.92 

Plus :  30%  of  net  long-term  capital  gain 611.68 

Alternative  tax  $  8,852.60 


Computation  of  Tax 

Taxable  Year  Ended  December  31, 1939 

Net  income  adjusted $51,562.47 

Less:  Personal  exemption  $  2,500.00 

Credit  for  dependents 1,600.00      4,100.00 

Balance  (surtax  net  income)  $47,462.47 

Less:  Earned  income  credit 1,009.45 

Net  income  subject  to  normal  tax $46,453.02 

Normal  tax  at  4%  on  $46,453.02 $  1,858.12 

Surtax  on  $47,462.47 7,014.87 

Total   $  8,872.9S 

Alternative  tax $  8,852. 6C 

Total  income  tax $  8,852.6C 

Less:  Income  tax  paid  at  source 7.0C 

Correct  income  tax  liability - $  8,845.6( 

Income  tax  assessed : 

Original,  account  No.  203568 6,186.6i 

Deficiency  of  income  tax $  2,658.92 
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Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1940 

Net  income  as  disclosed  by  return $51,335.90 

Additional  income : 

(a)  Dividends  $       62.50 

(b)  Trust  income  3,690.42       3,752.92 

Total   $55,088.82 

Additional  deduction : 

(c)  Taxes  163.03 

Net  income  adjusted $54,925.79 

Explanation  of  Adjustments 

(a)  Three-fourths,  instead  of  one-half,  of  $250.00  dividends  re- 
ceived from  Texas  Gulf  Sulphur  Company  is  taxable  to  you. 

(b)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 
No.  2 ' '  taxable  to  you  has  been  adjusted  as  follows : 

Amount  re-    Amount  deter-      Addition 

ported  in     mined  taxable      to  income 

your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $23,314.74        $22,977.42         ($337.32) 

"Chandler  Trust  No.  2" 9,385.93  13,413.67         4,027.74 

Total  $32,700.67        $36,391.09        $3,690.42 

(c)  Three-fourths,  instead  of  one-half,  of  the  $652.13  taxes  on  Wil- 
shire  Boulevard  property  is  deductible  by  you. 

Computation  of  Alternative  Tax 

Taxable  Year  Ended  December  31, 1940 

Net  income  adjusted $54,925.79 

Minus :  Net  long-term  capital  gain 1,850.46 

Ordinary  net  income $53,075.33 

Less:  Personal  exemption  $  2,000.00 

Credit  for  dependents 1,600.00       3,600.00 

Balance  (surtax  net  income)  $49,475.33 

Less:  Earned  income  credit 1,225.78 

Net  income  subject  to  normal  tax $48,249.55 

Normal  tax  at  4%  on  $48,249.55 $  1,929.98 

Surtax  on  $49,475.33 11,570.13 

Partial  tax ^ ^ $13,500.11 

Plus :  30%  of  net  long-term  capital  gam 555.14 

Alternative  tax $14,055.25 
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Computation  of  Tax 

Taxable  Year  Ended  December  31, 1940 

Net  income  adjusted $54,925.79 

Less:  Personal  exemption  $  2.000.00 

Credit  for  dependents 1,600.00      3,600.00 


Balance  (siirtax  net  income)  $51,325.79 

Less:  Earned  income  credit 1,225.78 


Net  income  subject  to  normal  tax $50,100.01 

Normal  tax  at  4%  on  $50,100.01 $  2,004.00 

Surtax  on  $51,325.79 12,363.35 


Total  normal  tax  and  surtax $14,367.35 

Alternative  tax  $14,055.25 

Defense  tax  (10%  of  $14,055.25) 1,405.53 


Total  income  tax _ $15,460.78 

Less :  Income  tax  paid  at  source 7.00 


Correct  income  tax  liability $15,453.78 

Income  tax  assessed : 

Original,  account  No.  204720 13,716.28 

Deficiencv  of  income  tax $  1,737.50 
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Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31, 1941 

Net  income  as  disclosed  by  return $72,229.47 

Additional  income : 

(a)  Long-term  capital  gain $     786.00 

(b)  Trust  income  1,702.23       2,488.23 


Net  income  adjusted $74,717.70 

Explanation  of  Adjustments 

(a)  The  long-term  capital  loss  of  $307.50  claimed  from  the  sale  of 
100  shares  of  Signal  Oil  &  Gas  Company  stock  is  adjusted  to  a  long-term 
capital  gain  of  $478.50  due  to  a  decrease  of  $1,572.00  on  the  basis  of 
the  stock  sold. 

(b)  Income  from  "Chandler  Trust  No.  1"  and  "Chandler  Trust 
No.  2 ' '  taxable  to  you  has  been  adjusted  as  follows : 

Amount  re-    Amount  deter-      Addition 
ported  in     mined  taxable      to  income 
your  return  to  you  (reduction) 

"Chandler  Trust  No.  1" $23,311.10        $22,977.17         ($333.93) 

"Chandler  Trust  No.  2" 10,527.69  12,563.85         2,036.16 


Total  $33,838.79        $35,541.02       $1,702.23 

Computation  of  Alternative  Tax 

Taxable  Year  Ended  December  31, 1941 

Net  income  adjusted $74,717.70 

Plus :  Net  long-term  capital  loss 2,213.39 


Ordinary  net  income $76,931.09 

Less:  Personal  exemption  $  1,500.00 

Credit  for  dependents 1,600.00      4,100.00 


Balance  (surtax  net  income)  $72,831.09 

Less:  Earned  income  credit 1,400.00 


Net  income  subject  to  normal  tax $71,431.09 

Normal  tax  at  4%  on  $71,431.09 $  2,857.24 

Surtax  on  $72,831.09 32,706.96 


Partial  tax $35,564.20 

Minus:  30%  of  net  long-term  capital  loss 664.02 


Alternative  tax $34,900.18 
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Computation  of  Tax 

Taxable  Year  Ended  December  31, 1941 

Net  income  adjusted $74,717.70 

Less :  Personal  exemption  $  1,500.00 

Credit  for  dependents 1,600.00      3,100.00 

Balance  (surtax  net  income)  ^'^^^^({m 

Less:  Earned  income  credit 1,4UU.UU 

Net  income  subject  to  normal  tax $70,217.70 

Normal  tax  at  4%  on  $70,217.70 ^  J'SSHl 

Surtax  on  $71,617.70 31,966.80 

Total $34,775.51 

Alternative  tax SloOOlS 

Total  income  tax ^^^'^O??,^ 

Less:  Income  tax  paid  at  source '"^ 

Correct  income  tax  liability $34,893.18 

Income  tax  assessed :  o  i  om  qa 

Original,  account  No.  336636 ^4,201.94 

Deficiency  of  income  tax $     691.24= 

Received  and  filed  Sept.  27,  1943,  T.C.U.S. 


[Title  Tax  Court  and  Cause.] 

Docket  No.  3041 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  J.  P-  Wenchel,  Chief  Counsel,  Bureau  of 
Internal  Revenue,  for  answer  to  the  petition  of  the 
above-named  taxpayer,  admits  and  denies  as  fol- 
lows: 
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I.  and  II. 

Admits  the  allegations  contained  in  paragraphs  I 
and  II  of  the  petition. 

III. 

Admits  that  the  taxes  in  controversy  are  income 
taxes  for  the  calendar  years  1938  to  1941,  inclusive, 
but  denies  that  the  total  of  the  proposed  deficien- 
cies, aggregating  $6,025.33,  is  in  controversy. 

IV. 

(1)  to  (6),  inclusive.  Denies  that  the  respondent 
erred  as  alleged  in  subparagraphs  (1)  to  (6),  inclu- 
sive, of  paragraph  IV  of  the  petition. 

V. 

(1)  and  (2),  Admits  the  allegations  contained  in 
subparagraphs  (1)  and  (2)  of  paragraph  V  of  the 
petition. 

(3).  Admits  that  petitioner,  in  her  income  tax 
return  for  1938,  reported  $8,118.59  as  income  from 
Trust  No.  2.  Admits  that  respondent  determined 
that  the  amount  reportable  from  said  source  was 
$11,446.46,  and  accordingly  increased  taxable  net 
income  reported  by  petitioner  by  $3,327.87.  Denies 
that  respondent's  determination  was  erroneous,  and 
denies  the  remaining  allegations  contained  in  sub- 
paragraph (3)  of  paragraph  V  of  the  petition. 

(4).    Admits  that  petitioner,  in  her  income  tax 
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return  for  1939,  reported  $8,389.89  as  income  from 
Trust  No.  2.  Admits  that  respondent  determined 
that  the  amount  reportable  from  said  source  was 
$12,418.07,  and  accordingly  increased  taxable  net 
income  re^jorted  by  petitioner  by  $4,028.18.  Denies 
that  respondent's  determination  was  erroneous,  and 
denies  the  remaining  allegations  contained  in  sub- 
paragraph (4)  of  paragraph  V  of  the  petition. 

(5).  Denies  the  allegations  contained  in  subpara- 
graph (5)  of  paragraph  Y  of  the  petition. 

(6).  Admits  that  petitioner,  in  her  income  tax 
return  for  1940,  reported  $9,385.93  as  income  from 
Trust  No.  2.  Admits  that  respondent  determined 
that  the  amomit  reportable  from  said  source  was 
$13,413.67,  and  accordingly  increased  taxable  net 
income  reported  by  petitioner  by  $4,027.74.  Denies 
that  respondent's  determination  was  erroneous,  and 
denies  the  remaining  allegations  contained  in  sub- 
jjaragraph  (6)  of  paragraph  V  of  the  petition. 

(7).  Admits  that  petitioner,  in  her  income  tax 
return  for  1941,  reported  $10,527.69  as  income  from 
Trust  No.  2.  Admits  that  respondent  determined 
that  the  amount  reportable  from  said  source  was 
$12,563.85,  and  accordingly  increased  taxable  net 
income  reported  by  petitioner  by  $2,036.16.  Denies 
that  respondent's  determination  was  erroneous,  and 
denies  the  remaining  allegations  contained  in  sub- 
paragraph (7)  of  paragraph  V  of  the  petition. 

(8).  Denies  the  allegations  contained  in  sub- 
paragraph (8)  of  paragraph  V  of  the  petition. 


vs.  May  Chandler  Goodan,  et  al.  231 

VI. 

Denies  each  and  every  allegation  contained  in  the 
petition  not  hereinbefore  specifically  admitted  or 
denied. 

Wherefore,  it  is  prayed  that  the  determination  of 
the  Commissioner  be  approved. 

/s/  J.  P.  WENCHEL, 

Chief  Counsel,  Bureau  of  In- 
ternal Revenue. 

Of  Counsel: 

B.  H.  NEBLETT, 

Division  Counsel. 

HAROLD  D.  THOMAS, 

Special  Attorney,  Bureau  of 
Internal  Revenue. 

Received  and  filed  November  17, 1943,  T.C.U.S. 
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The  Tax  Court  of  the  United  States,  Washington 

Docket  No.  3041 

RUTH  C.  WILLIAMSON, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  Opinion  of  this  Court,  promul- 
gated May  23,  1949,  it  is 

Ordered  and  Decided :  That  there  are  deficiencies 
in  income  tax  for  the  calendar  years  1938,  1939,  and 
1941  in  the  respective  amounts  of  $96.65,  $1,583.92, 
and  $234.79;  and  that  there  is  an  overpayment  in 
income  tax  for  the  calendar  year  1940  in  the  amount 
of  $48.66,  which  overpayment  was  made  within  three 
years  before  the  filing  of  the  petition. 

/s/  WILLIAM  W.  ARNOLD, 

Judge. 

Entered  May  24,  1949. 
Served  May  25,  1949. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

Docket  No.  3041 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  Review, 

vs. 

RUTH  C.  WILLIAMSON, 

Respondent  on  Review, 

PETITION  FOR  REVIEW 

To  the  Honorable  Judges  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit : 

The  Commissioner  of  Internal  Revenue  hereby 
petitions  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  the  decision  entered  by  The 
Tax  Court  of  the  United  States  on  November  30, 
1949,  "That  there  are  deficiencies  in  income  tax  for 
the  calendar  years  1938,  1939,  and  1941  in  the  re- 
spective amounts  of  $96.65,  $1,583.92,  and  $234.79, 
and  that  there  is  an  overpayment  in  income  tax  for 
the  calendar  year  1940  in  the  amount  of  $48.66"  in 
respect  of  the  Federal  income  tax  liability  of  Ruth 
C.  Williamson,  the  above-named  respondent  on  re- 
view. This  petition  for  review  is  filed  pursuant  to 
the  provisions  of  Sections  1141  and  1142  of  the  In- 
ternal Revenue  Code. 

The  respondent  on  review,  Ruth  C.  Williamson,  is 
a  resident  of  Pasadena,  California,  and  filed  her 
Federal  income  tax  returns  for  the  years  1938,  1939, 
1940  and  1941  with  the  Collector  of  Internal  Rev- 
enue for  the  Sixth  District  of  California,  whose 
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oJBice  is  in  Los  Angeles,  California,  and  within  the 
jurisdiction  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  wherein  this  review  is  sought. 

Nature  of  Controversy 
The  issue  presented  to  and  passed  upon  by  The 
Tax  Court  of  the  United  States  and  which  was  de- 
cided contrary  to  the  Commissioner's  determination 
is  whether  certain  taxable  stock  dividends  which 
were  received  by  Chandler  Trust  No.  2,  of  which 
trust  the  respondent  on  review  was  one  of  the  life 
tenant  trustors,  are  taxable  to  the  life  tenant  trus- 
tors of  the  trust,  as  determined  by  the  Commis- 
sioner, or,  as  claimed  by  the  taxpayer,  to  the  trust 
itself.  The  Tax  Court  held,  contrary  to  the  Com- 
missioner's determination,  that  Sectinos  22(a),  166, 
and  167  of  the  Revenue  Act  of  1938  and  the  Internal 
Revenue  Code  are  inapplicable  and  that  the  stock 
dividends  in  question  are  taxable  to  the  trust  rather 
than  to  the  life  tenant  beneficiaries  and  trustors. 
The  Commissioner's  determination  in  this  and  re- 
lated cases  was  thus  disapproved  in  so  far  as  it  re- 
flected the  Commissioner's  inclusion  of  an  allocate 
portion  of  the  taxable  stock  dividends  in  the  taxable 
income  of  each  of  the  life  tenant  trustors  for  the 
years  here  involved. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 
/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Attor- 
neys for  the  Petitioner  on  Review. 

Received  and  filed  February  17,  1950,  U.S.C.A. 
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[Title  of  Court  of  Appeals  and  Cause.] 

Docket  No.  3041 

STATEMENT  OF  POINTS 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, petitioner  on  review  in  the  above-entitled  cause, 
by  and  through  his  attorneys,  Theron  L.  Caudle, 
Assistant  Attorney  General,  and  Charles  Oliphant, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  and 
hereby  states  that  he  intends  to  rely  upon  the  foUow- 
mg  points  in  this  proceedings : 

The  Tax  Court  of  the  United  States  erred : 

1.  In  ordering  and  deciding  that  there  are  defi- 
ciencies in  income  tax  for  the  calendar  years  1938, 
1939,  and  1941  in  the  respective  amounts  of  $96.65, 
$1,583.92,  and  $234.70;  and  that  there  is  an  over- 
payment in  income  tax  for  the  calendar  year  1940 
in  the  amount  of  $48.66. 

2.  In  failing  and  refusing  to  sustain  the  defi- 
ciencies in  tax  determined  by  the  Commissioner,  as 
modified  by  the  stipulation  of  the  parties,  on  the 
basis  that  the  stock  dividends  received  by  the  Chand- 
ler Trust  No.  2  were  taxable  to  the  life  tenant 
trustors. 

3.  In  holding  that  the  Chandler  Trust  No.  2  was, 
for  Federal  income  tax  purposes,  a  valid  trust  under 
the  laws  of  California. 

4.  In  failing  and  refusing  to  hold  and  decide  that 
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the  Chandler  Trust  No.  2  was,  by  virtue  of  the 
rights  of  amendment  or  modification  reserved  by  the 
trustors,  not  a  valid  trust  for  Federal  income  tax 
purposes  and  that,  accordingly,  the  taxable  stock 
dividends  received  by  the  trust  during  the  taxable 
years  were  taxable  to  the  life  tenant  trustors  under 
Sections  22(a)  and/or  Sections  166  and  167  of  the 
Revenue  Act  of  1938  and  the  Internal  Revenue 
Code,  rather  than  to  the  trust  itself, 

5.  In  holding  that  Sections  22(a),  166,  and  167 
of  the  Revenue  Act  of  1938  and  the  Internal  Rev- 
enue Code  are  inaijplicable. 

6.  In  denying  the  Commissioner's  motion  to  re- 
consider and  set  aside  the  Court's  findings  of  fact 
and  opinion. 

7.  In  that  its  opinion  and  decision  are  contrary 
to  the  facts  as  stipulated  by  the  parties. 

8.  In  that  its  opinion  and  its  decision  are  con- 
trary to  law  and  the  Commissioner's  regulations. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Attor- 
neys for  Petitioner  on  Review. 

Statement  of  service  attached. 

Received  and  filed  May  4, 1950,  U.S.C.A. 
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[Title  of  Tax  Court  and  Cause.] 

Docket  Nos.  3033,  3036,  3037,  3038,  3039,  3040  and 
3041. 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States  do  hereby  certify  that  the  fore- 
ing  documents  1  to  152,  inclusive,  constitute  and  are 
all  of  the  original  papers  and  proceedings  on  file  in 
my  office  as  the  original  and  complete  record  in  the 
above  proceedings,  and  in  which  the  respondents  in 
The  Tax  Court  proceedings  have  initiated  appeals  as 
above  numbered  and  entitled,  together  with  a  true 
copy  of  the  docket  entries  in  said  Tax  Court  pro- 
ceedings, as  the  same  appear  in  the  official  docket 
book  in  my  office. 

[Seal]         /s/  VICTOR  S.  MERSCH, 
Clerk. 
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[Endorsed]:  No.  12550.  United  States  Court 
of  Appeals  for  the  Ninth  Circuit.  Commissioner  of 
Internal  Revenue,  Petitioner,  vs.  May  Chandler 
Goodan,  et  al..  Respondent.  Commissioner  of  Inter- 
nal Revenue,  Petitioner,  vs.  Marian  Otis  Chandler, 
Respondent.  Commissioner  of  Internal  Revenue, 
Petitioner,  vs.  Norman  Chandler,  Respondent. 
Commissioner  of  Internal  Revenue,  Petitioner,  vs. 
Philip  Chandler,  Respondent.  Commissioner  of  In- 
ternal Revenue,  Petitioner,  vs.  Constance  Chandler 
Crowe,  Respondent,  Commissioner  of  Internal  Reve- 
nue, Petitioner;  vs.  Helen  Chandler  Garland,  Re- 
spondent. Commissioner  of  Internal  Revenue,  Pe- 
titioner, vs.  Ruth  C.  Williamson,  Respondent. 
Transcript  of  Record.  Petitions  to  Review  Decisions 
of  the  Tax  Court  of  the  United  States. 

Filed:  May  19,  1950. 

/s/  PAUL  P.  O'BRIEN, 

Clerk. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12550 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner, 

vs. 

MAY  CHANDLER  GOODAN,  MARIAN  OTIS 
CHANDLER,  NORMAN  CHANDLER, 
PHILIP  CHANDLER,  CONSTANCE 
CHANDLER  CROWE,  HELEN  CHAN- 
DLER GARLAND,  and  RUTH  C.  WILLIAM- 
SON, 

Respondents. 

DESIGNATION  FOR  PRINTING 

The  following  portions  of  the  record  are  desig- 
nated to  be  printed : 

The  petitions  for  redetermination  in  Tax  Court 
Docket  Nos.  3033  and  3036  to  3041. 

The  answers  in  Tax  Court  Docket  Nos.  3033  and 
3036  to  3041. 

The  opinion  in  Tax  Court  Docket  Nos.  3033  and 
3036  to  3041. 

The  decisions  in  Tax  Court  Docket  Nos.  3033  and 
3036  to  3041. 

The   motion   to   vacate   decisions   in   Tax    Court 
Docket  Nos.  3033  and  3036  to  3041. 
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The  order  vacating  decisions  in  Tax  Court  Docket 
Nos.  3033  and  3036  to  3041. 

The  order  denying  respondent's  motion  to  recon- 
sider and  set  aside  in  Tax  Court  Docket  Nos.  3033 
and  3036  to  3041. 

The  petitions  for  review  and  proofs  of  service  in 
Tax  Court  Docket  Nos.  3033  and  3036  to  3041. 

The  statement  of  points  in  Tax  Court  Docket  Nos. 
3033  and  3036  to  3041. 

The  stipulation  of  facts  and  exhibits  lA,  2B  and 
3C  attached  thereto  in  Tax  Court  Docket  Nos.  3033 
and  3036  to  3041. 

/s/  THERON  LAMAR  CAUDLE, 
Assistant  Attorney  General, 
Counsel  for  Petitioner. 

Dated  May  ..,1950. 
[Endorsed] :    Filed  May  29, 1950. 
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[Title  of  Court  of  Appeals  and  Cause.] 

No.  12550 

SUBSTITUTION  OF  ATTORNEYS 

May  Chandler  Goodan,  Respondent  on  Review 
herein,  hereby  substitutes  Mackay,  McGregor,  Reyn- 
olds &  Bennion  as  her  attorneys  in  this  proceeding 
in  lieu  of  William  Galbally,  Jr. 

Dated  May  24,  1950. 

/s/  MAY  CHANDLER  GOODAN. 

I  hereby  consent  to  the  foregoing  substitution  of 
attorneys. 
Dated  May  10th,  1950. 

/s/  WILLIAM  GALBALLY,  JR. 

We  hereby  accept  the  foregoing  substitution  of 
attorneys  in  lieu  of  William  Galbally,  Jr. 

Dated  May  31,  1950. 

MACKAY,  McGregor, 

REYNOLDS  &  BENNION, 
By  /s/  A.  CALDER  MACKAY. 
[Endorsed] :    Filed  June  3,  1950. 
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[Title  of  Coiu't  of  Appeals  and  Cause.] 
^s'o.  12550 

STIPULATIOX  AXD  OEDEE 

Ee  ExMbits 

It  is  hereby  agreed  and  stipulated  by  counsel  in 
the  above-entitled  eases  that  the  original  exhibits 
may  be  excluded  from  the  printed  record  but  may 
be  referred  to  by  the  parties  in  brief  and  argument 
as  if  part  of  that  record. 

/s/  THEROX  LA^^IAR  CAUDLE, 
Assistant  Attorney  General, 
Counsel  for  Petitioner. 

By  /s/  A.  CALDER  MACKAY. 

/s/  ADAM  Y.  BENNION, 

Counsel  for  Respondents. 

So  ordered: 

/&/  WILLIAM  DEX]MAN, 
Chief  Judge. 

/s/  HOMER  T.  BONE, 

/s/  WALTER  L.  POPE, 

L'nited  States  Circuit  Judges. 

Dated  June  13, 1950. 

[Endorsed]    Filed  Jime  27,  1950. 
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Commissioner  of  Internal  Revenue,  petitioner 
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Commissioner  of  Internal  Revenue,  petitioner 

V. 

Marian  Otis  Chandler,  respondent 


Commissioner  of  Internal  Revenue,  petitioner 

V. 

Norman  Chandler,  respondent 


Commissioner  of  Internal  Revenue,  petitioner 

V. 

Philip  Chandler,  respondent 


Commissioner  of  Internal  Revenue,  petitioner 

V. 

Constance  Cpiandler  Crowe,  respondent 


Commissioner  of  Internal  Revenue,  petitioner 

V. 

Helen  Chandler  Garland,  respondent 


Commissioner  of  Internal  Revenue,  petitioner 

V. 

Ruth  C.  Williamson,  respondent 


ON  PETITIONS  FOR  REVIEW  OF  THE  DECISIONS  OF  THE  TAX 
COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  PETITIONER 


opinion  below 

The  opinion  of  tlie  Tax  Court  (R.  30-70)  is  reported 

at  12  T.  C.  817. 

jurisdiction 

These  petitions  for  review  involve  income  taxes  for 
the  calendar  years  1938, 1939, 1940  and  1941.    (R.  82-83, 

(1) 


106-107,  132-133,  158-160,  185-186,  208-209,  233-234.) 
Oil  June  30,  1943,  the  Commissioner  of  Internal  Eeve- 
niie  mailed  notices  of  deficiency  to  the  taxpayers  herein. 
(R.  8-9,  92-93,  116-117,  142-143,  171-172,  195-196,  219- 
220.)    Within  ninety  days  thereafter,  i.  e.,  on  Septem- 
ber 27, 1943,  the  taxpayers  filed  their  petitions  ^Yith  the 
Tax  Court  for  redetermination  of  the  deficiencies  under 
Section  272  of  the  Internal  Revenue  Code.    (R.  2-16,  86- 
101,  110-127,  136-154,  163-179,  189-203,  212-228.)     The 
Tax  Court  entered  its  decisions  on  May  24,  1949,  but 
inasmuch  as  the  Commissioner  filed  a  motion  to  vacate 
the  decisions  and  also  a  motion  to  reconsider  and  set 
aside  the  Tax  Court's  findings  of  fact  and  opinion,  hear- 
ing was  held  on  such  motions  on  June  13,  1949,  and  the 
decisions  were  vacated  on  August  15, 1949,  pending  fur- 
ther consideration  of  the  motions.     (R.  74.)     After 
such  consideration,  the  Tax  Court  decided  to  reenter  the 
vacated  decisions  (R.  80)  and  on  November  30,  1949, 
entered  an  order  denying  the  Commissioner's  motions 
(R.  75).     Accordingly,  the  Tax   Court   adopted  the 
deficiencies  and  overpa^^nents  which  it  had  originally 
approved.    For  individual  decisions  see  the  record  at 
pages  81,  105,  131,  157-158,  184,  207  and  232.^     The 
petitions  for  review  bv  this  Court  were  filed  Febru- 
ary  17,    1950    (R.    82-83,    106-107,    132-133,    158-160, 
185-186,  208-209,  233-234),  pursuant  to  the  provisions 
of  Section  1141  (a)  of  the  Internal  Revenue  Code,  as 
amended  by  Section  36  of  the  Act  of  June  25,  1948.' 

1  Some  of  the  decisions  printed  in  the  record  are  dated  as  entered 
May  2-4,  1949,  and  others  as  entered  November  30,  1949.  As  ex- 
plained above,  the  original  decisions  entered  May  24,  1949,  were 
vacated  and  the  identical  decisions  were  later  reentered  on  Novem- 
ber 30,  1949.  The  petitions  for  review  relate  to  the  November  30, 
1949,  decisions.  Apparently  in  some  of  the  cases,  the  earlier  de- 
cisions were  erroneously  printed  but  except  for  date  they  are 
substantially  the  same  as  the  decisions  appealed  from. 

2  The  record  erroneously  gives  (R.  107)  the  date  for  filing  the 
petition  for  review  in  the  case  of  Marian  Otis  Chandler  as  Novem- 
ber 17,  1943,  but  the  correct  filing  date  is  that  given  above. 


QUESTIONS  PRESENTED 

1.  Wliether  the  taxpayers  who  are  the  grantors, 
trustees  and  principal  beneficiaries  of  the  family  trust 
involved  here  are  subject  to  tax  under  Section  22  (a) 
of  the  Revenue  Act  of  1938  and  of  the  Internal  Revenue 
Code  on  taxable  stock  dividends  which  were  received 
by  the  trust  in  the  taxable  years  and  were  added  by 
the  trustees  to  the  corpus  of  the  trust. 

2.  Whether  such  stock  dividends  were  taxable  to 
the  taxpayers  herein  as  grantors  of  the  trust  under 
Section  167  of  the  Revenue  Act  of  1938  and  the  Internal 
Revenue  Code. 

STATUTES  AND  REGULATIONS  INVOLVED 

The  pertinent  provisions  of  the  applicable  statutes 
and  Regulations  involved  are  set  forth  in  the  Ap- 
pendix. 

STATEMENT 

The  facts  as  found  by  the  Tax  Court  (R.  31-50)  are 
as  follows: 

The  trust  involved  herein,  Chandler  Trust  No.  2, 
was  created  on  June  26,  1935,  by  a  trust  agreement 
which  was  executed  hy  the  taxpayers  and  Harri- 
son G.  O.  Chandler,  all  of  whom  are  not  only  trustors 
but  also  trustees.  At  no  time  since  its  execution  has 
the  trust  agreement  been  altered,  amended  or  modified. 
(R.  31.) 

Marian  Otis  Chandler  (one  of  the  taxpayers  here) 
is  the  mother  of  Harrison  G.  0.  Chandler  and  the  other 
six  taxpayers.  On  June  26,  1935,  she  was  68  years  of 
age,  her  children  ranged  from  42  to  28  years  of  age, 
and  her  13  grandchildren  from  18  years  to  two  months. 
All  of  these  indi\dduals  are  living  at  the  present  time, 
except  one  grandchild,  who  died  in  June,  1943.    (R.  31.) 

At  the  time  the  trust  agreement  was  executed 
Marian  Otis  Chandler  conveyed  to  the  present  trustees 


and  their  successors  16,536  shares  of  stock  of  Chandis 
Securities  Company,  hereinafter  referred  to  as 
Chandis.  Each  of  the  other  seven  trustors  conveyed 
to  the  present  trustees  and  their  successors  a  certificate 
representing  50  shares  of  stock  of  The  Times-Mirror 
Company,  hereinafter  referred  to  as  The  Times,  and 
each  also  conveyed  two  certificates  representing  2,694 
shares  of  stock  of  Cliandis.  The  certificates  of  stock 
were  endorsed  by  the  respective  trustors  on  June  27, 
1935,  and  delivered  to  The  Times  and  Chandis  for 
cancellation.  A  new  certificate  representing  350 
shares  was  issued  by  The  Times  and  a  new  certificate 
representing  35,391  shares  was  issued  by  Chandis  in 
the  names  of,  and  delivered  to,  the  trustees  on  June  27, 
1935.  From  that  date  to  the  present  time,  the  trustees 
(who  are  the  taxpayers  here)  have  kept  the  certificates. 
(R.  31-32.) 

The  trust  indenture,  after  specifically  naming  the 
taxpayers  and  Harrison  G.  O.  Chandler  as  "the 
Trustors",  as  "the  'present  Trustees'  "  and  as  "the 
'present  beneficiaries'  ",  states  the  purpose  as  fol- 
lows (R.  32-33) : 

That,  Whereas  the  Trustors  deem  it  to  be  for 
their  best  interest,  and  for  the  best  interests  of 
The  Times-Mirror  Company  and  the  Chandis 
Securities  Company,  that  there  should  be  a  con- 
tinuity and  stability  of  policy  and  management, 
and  to  that  end  that  the  interests  of  each  of  the 
Trustors  in  said  corporations,  as  evidenced  by  the 
stock  severally  held  by  them,  be  united  and  vested 
in  the  Trustees,  as  hereinafter  provided ;  and 

Whereas,  the  Trustors  deem  it  also  to  be  for 
their  best  interests  that  there  should  be  held,  con- 
served, administered  and  eventually  distributed, 
according  to  the  terms  hereof,  those  assets  which 
are  respectively  contributed  by  them  to  the  Trust 
Estate ; 


Article  I  of  the  trust  indenture  segregates  the  trust 
corpus  into  two  parts  b}'  providing  that  one  part 
(R.  33)— 

*  *  *  shall  consist  of  all  of  the  shares  of  capital 
stock  of  The  Times-Mirror  Company  delivered  to 
the  Trustees  hereunder,  and  the  other  part  shall 
consist  of  all  of  the  shares  of  the  capital  stock  of 
Chandis  Securities  Company  delivered  to  the 
Trustees  hereunder,  and  such  division  and  segre- 
gation shall  be  continued  throughout  the  term  of 
this  trust. 

Article  I  also  provides  that  the  legal  and  equitable 
title  to  the  trust  estate  is  to  be  vested  in  the  trustees 
and  that  no  interest  therein  (R.  33) — 

is,  or  at  an}^  time  shall  be,  deemed  to  be  vested  in 
any  of  the  beneficiaries  hereunder.  The  interests 
of  the  beneficiaries  shall  at  all  times  consist  only 
and  solel}^  of  the  right  to  enforce  the  due  perform- 
ance of  this  trust. 

Article  II,  which  deals  with  the  gross  income  from 
the  trust,  provides  that  gross  income  from  each  divi- 
sion of  the  trust  estate  (The  Times  stock  and  the 
Chandis  stock)  shall  be  charged  with  the  taxes,  costs, 
charges  and  expenses  applicable  to  administering,  pro- 
tecting and  distributing  that  portion  of  the  trust 
estate.  General  and  indirect  costs,  charges  and  ex- 
penses were  to  be  allocated  to  the  two  parts  as  the 
trustees  determined.     (R.  33-34.) 

Article  III,  dealing  with  the  distribution  of  the  net 
income,  provides  that  the  (R.  34) — 

entire  net  income  received  from  the  trust  estate 
and  available  in  cash  for  distribution,  shall  be 
paid  in  monthly,  quarterly,  or  other  convenient 
installments 

as  the  trustees  may  from  time  to  time  determine.    The 
net  income  from  The  Times  stock  is  to  be  distributed 


in  equal  shares  to  the  seven  individuals  who  con- 
tributed that  stock  and  the  net  income  from  the 
Chandis  stock  to  be  distributed  during  the  lives  of  the 
eight  trustors  in  proportion  to  the  stock  of  that  com- 
pany which  each  had  contributed.    (R.  34.) 

Article  III  also  provides  as  follows  (R.  34-35)  : 

There  is  hereby  expressly  reserved  to  each  of 
the  Trustors,  during  his  or  her  lifetime,  the 
absolute  power  of  appointment  and  disposition  of 
his  or  her  share  of  the  principal  and  income  of 
the  Trust  Estate  after  his  or  her  death,  the  same 
to  be  exercised  not  by  Will,  but  only  by  the  last 
written  instrument  exercising  such  power  on  file 
with  the  Trustees  at  such  Trustor's  death.  Such 
power  may  be  exercised,  l)ut  only  in  the  manner 
herein  specified,  from  time  to  time,  and  each 
exercise  thereof  may  be  similarly  revoked. 

Failing  such  appointment  and  disposition  so  on  file 
at  the  time  of  trustor's  death,  the  trust  income  to  which 
a  deceased  trustor  would  have  been  entitled  is  to  be 
distributed  to  his  or  her  spouse  for  life,  then  to  their 
issue,  if  any,  then  to  the  living  heirs  of  such  trustor, 
during  their  respective  lives  imtil  termination  of  the 
trust.  Similarly,  the  trustor's  share  of  principal  upon 
termination  of  the  trust  is  vested  in  and  distributed  to 
his  or  her  then  lining  issue  in  equal  shares,  per  stirpes, 
if  none  survived  then  to  the  living  heirs-at-law,  the 
identity  and  respective  shares  of  which  is  to  be  deter- 
mined by  California  law  in  force  at  the  time  of  the 
trustor's  death.     (R.  35.) 

Article  IV  provides  that  the  trust  (R.  35) — 

shall  cease  upon,  and  in  no  event  shall  its  duration 
extend  be3'0nd,  the  death  of  the  last  survivor  of  the 
following  named  persons,    *    *    *. 

The  21  persons  named  in  the  trust  indenture  were  the 
eight  trustors  and  13  grandchildren  referred  to  above. 
(R.  35.) 


Article  V,  entitled  "As  to  Trustees",  provides  that 
when  the  ''present  Trustees"  shall  have  been  reduced  to 
three  in  number,  the  survivors  shall  appoint  and  con- 
stitute additional  trustees  so  that  there  shall  always  be, 
except  for  temporary  vacancies,  seven  trustees  until  the 
termination  of  the  trust.  The  additional  trustees  were 
to  be  selected,  so  far  as  possible,  from  the  then  benefi- 
ciaries of  the  trust,  "giving  preference  to  those  who  may 
be  executives  of"  The  Times  and  Chandis,  "so  long  as 
shares  of  stock  of  the  respective  companies  are  held  in 
the  Trust  Estate".  Other  persons,  including  a  bank  or 
trust  company,  could  be  selected  as  additional  trustees, 
but  a  majority  of  the  trustees  who  were  at  the  same  time 
beneficiaries,  could  remove  any  or  all  of  such  other  per- 
sons. Long  continued  absence  from  the  County  of  Los 
Angeles,  or  California,  or  incapacity  or  inability  to  act 
constituted  valid  reasons  for  removal  of  any  trustee  by 
the  remaining  trustees,  whether  a  beneficiary  or  not. 
Except  in  instances  where  unanimity  or  determination 
by  trustees  who  are  also  beneficiaries  is  specifically  pro- 
vided, the  decision  of  a  majority  of  the  trustees  shall  be 
deemed  the  decision  of  all.    (R.  35-36.) 

The  trustees  are  authorized  to  choose  a  chairman  and 
a  secretary  from  their  number  and  also  one  or  more 
special  custodians  of  funds  or  property,  and  one  or  more 
for  the  collection  and  disbursement  of  funds  of  the  trust 
estate.  The  trustees  can  appoint  other  agents,  deposi- 
taries, auditors,  advisers,  brokers,  attorneys  and  con- 
sultants. They  are  required  to  adopt  rules  of  pro- 
cedure for  their  meetings,  keep  records,  fix  regular 
places  and  times  for  meetings  with  provision  for  notice 
thereof,  all  as  they  may  from  time  to  time  determine 
in  the  efficient  administration  of  the  trust  estate.  The 
books  of  account,  minutes  of  meetings  and  other  records 
of  the  trust  are  to  be  subject  to  inspection  to  such  extent 
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as  the  trustees  may  from  time  to  time  determine.  (R. 
36.) 

Article  VI,  entitled  "Powers  of  the  Trustees",  pro- 
vides as  follows  (R.  37-44) : 

The  Trustees  are  specifically  empowered  to  re- 
ceive and  collect  the  principal  and  income  of  the 
Trust  Estate,  invest  and  reinvest  the  principal 
available  therefor,  and  as  hereinabove  provided,  to 
pay,  accumulate,  use  and  apply  the  income,  and  at 
the  termination  of  the  trust,  to  distribute  the  prin- 
cipal of  the  Trust  Estate. 

To  carry  out  the  express  purposes  of  this  trust, 
and  in  aid  of  its  execution,  and  the  proper  admin- 
istration, management  and  distribution  of  the 
Trust  Estate,  the  Trustees  are  vested  with  the  fol- 
lowing additional  powers  and  discretions : 

(1)  The  shares  of  stock  [of]  The  Times  Mir- 
ror Company,  hereinabove  described,  and  the 
shares  of  stock  of  Chandis  Securities  Company, 
hereinabove  described,  shall  be  sold,  exchanged, 
or  otherwise  disposed  of  only  by  the  unanimous 
decision  of  the  present  or  succeeding  Trustees 
herein  named;  after  the  present  and  succeeding 
Trustees  herein  named  are  reduced  to  three  in 
mmiber,  by  the  unanimous  decision  of  the  Trus- 
tees who  are  then  beneficiaries  hereunder; 

(2)  Similar  unanimity  shall  be  required  for 
a  determination  of  the  Trustees  to  borrow  upon 
or  pledge,  or  in  any  manner  hypothecate  or  alien- 
ate or  transfer  or  otherwise  dispose  of  any  in- 
terest in  or  to  said  shares.  No  portion,  or  less 
than  the  entire  number  of  said  shares,  shall 
be  sold,  pledged,  or  otherwise  disposed  of,  except 
in  the  event  of  such  emergency  that  such  partial 
disposition  shall  serve  to  avert  the  loss  of  the 
whole,  or  to  protect  the  remaining  shares. 

In  aid  of  the  determination  to  be  arrived  at  by 
the  Trustees  in  the  situations  herein  contem- 
plated, it  is  the  Trustors'  desire  and  request  that 


the  powers  herein  conferred,  which  are  con- 
tingent upon  the  unanimous  decision  of  the 
Trustees,  shall  be  exercised  onl}^  to  maintain 
such  a  proportionate  interest  as  is  now  repre- 
sented in  The  Times  Mirror  Company  and 
Chandis  Securities  Company,  or  in  the  event  of 
an  emergency,  to  protect  as  much  thereof  as 
may  be  possible  under  such  circumstances ; 

(3)  It  being  the  desire  of  all  the  parties  hereto 
that  Norman  Chandler  shall  eventually  succeed 
to  the  position  of  President  and  General  Man- 
ager of  the  Times  Mirror  Company,  the  Trustees 
shall  vote  said  shares  for  such  Directors  as  will 
carry  out  this  desire.  The  unanimous  decision 
of  the  Trustees  shall  be  required  in  order  to 
vote  for  such  Directors  as  will  not  choose  Nor- 
man Chandler  as  the  President  and  General 
Manager  of  the  Times  Mirror  Company,  but 
if  it  should  be  unanimously  determined  that 
some  one  other  than  Norman  Chandler  shall  be 
President  and  General  Manager  of  The  Times 
Mirror  Company,  then  a  decision  by  a  majority 
of  the  Trustees  shall  be  sufficient  to  choose  his 
successor ; 

(4)  The  unanimous  decision  of  all  of  the 
Trustees  shall  be  requisite  to  exercise  the  follow- 
ing powers  with  reference  to  the  stock  of  The 
Times  Mirror  Company  and  Chandis  Securities 
Company,  so  long  as  it  shall  constitute  a  part 
of  the  Trust  Estate: 

(a)  To  vote  for  any  increase  of  capitaliza- 
tion of  The  Times  Mirror  Company  and/or 
Chandis  Securities  Company,  which  increase 
is  proposed  to  be  sold  to  the  stockholders,  or 
others,  and  not  issued  by  way  of  stock  divi- 
dend; 

(b)  To  vote  for  or  consent  to  the  incurring 
of  any  bonded  indebtedness  or  other  long  term 
loan  which  requires  the  approval  of  stock- 
holders, or  shall  be  submitted  to  them; 
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(c)  To  vote  for  or  consent  to  any  new  classes 
of  stock,  or  any  reclassification  of  stock  which 
might  vary  the  rights  of  stockholders  as  to 
voting  or  other  preferences; 

(d)  To  enter  into  any  voting  trust  or  other 
lawful  agreement  with  other  stockholders  for 
the  purpose  of  concentrating  or  unifying  the 
control  of  stock  of  The  Times  Mirror  Company 
and/or  Chandis  Securities  Company,  and  to 
deposit  shares  under  such  agreement ; 

(5)  The  Trustee,  if  the  shares  of  stock  of  The 
Times  Mirror  Company  and/or  Chandis  Securi- 
ties Company  should  be  sold  or  otherwise  dis- 
posed of,  or  if  there  should  be  any  liquidation, 
partial  or  otherwise,  of  the  assets  thereof,  or 
a  distribution  to  the  stockholders  thereof  of 
any  ])roceeds  of  sale  as  a  result  of  which  assets 
of  substantially  different  character  are  received 
by  the  Trustees,  then  and  in  that  event,  but  not 
otherwise,  are  vested  with  the  following  ad- 
ditional powers  and  discretions: 

(a)  To  retain  such  property  and  to  continue 
to  operate  any  business  in  connection  there- 
with for  such  time  as  the  Trustees  may  deem 
advisable  or  expedient; 

(b)  To  manage,  control,  sell,  convey,  ex- 
change, or  otherwise  dispose  of,  or  partition, 
divide,  sulvdivide,  improve  or  repair  such 
property  and  in  connection  with  its  disposal, 
to  grant  options  and  to  sell  upon  deferred 
payments ; 

(c)  To  borrow  ujDon,  mortgage,  pledge,  or 
otherwise  encumber  such  property; 

(d)  To  lease  such  property,  or  any  part 
thereof,  for  terms  extending  beyond  the  dura- 
tion of  this  trust,  and  to  grant  for  like  terms 
the  right  to  mine,  or  drill  for  and  remove  there- 
from gas,  oil  and  other  minerals; 
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(e)  Respecting  bonds,  shares  of  stock  and 
other  securities,  notes,  accounts  and  other 
choses  in  action,  to  have  and  exercise  all  the 
rights,  powers  and  privileges  of  an  owmer, 
including  (though  without  limiting  the  fore- 
going) voting,  giving  of  proxies,  payments  of 
assessments  and  other  sums  deemed  hy  the 
Trustees  to  be  expedient  for  the  protection 
thereof,  assenting  to  corporate  sales,  leases 
and  encumbrances,  participating  in  voting 
trusts  and  pooling  agreements,  selling  or  ex- 
ercising stock  subscription  or  conversion 
rights,  participating  in  foreclosures,  reorgani- 
zations, mergers  and  liquidations,  and  in  con- 
nection there"\^dth  depositing  securities  with 
protective  or  other  committees,  on  such  terms 
as  the  Trustees  may  deem  expedient;  to  sue 
upon  or  otherwise  enforce  collection  of  any 
note  or  other  obligation,  or  to  compromise  any 
claim  or  demand  based  thereon ; 

(f )  To  invest  such  principal  receipts  as  are 
in  the  form  of  cash  in  conservative  securities 
to  such  an  extent  as  the  Trustees  shall  deem 
advisable  or  expedient,  but  such  investment 
of  cash  shall  not  be  limited  to  conservative 
securities  if  the  Trustees  shall  deem  that  any 
one  or  more  of  the  following  courses  shall 
better  protect  the  Trust  Estate,  or  shall  be 
more  conservative  as  providing  for  a  greater 
diversification : 

(1)  To  purchase  property,  whether  real  or 
personal,  to  such  extent  as  the  Trustees  may 
deem  expedient  or  desirable,  as  providing 
protection  from  the  possibility  of  monetary 
disorders  or  securities  devaluations  or  defla- 
tions, or  monetary  or  other  inflation,  or  to 
avert  or  lighten  onerous  taxes  or  other  Gov- 
ernmental charges; 

(2)  To  make  such  conservative  loans  or 
advances  upon  collateral  or  upon  real  estate 
for  such  term,   either  within   or   extending 
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beyond  tlie  duration  of  this  trust  and  at  such 
rate  of  interest  as  the  Trustees  may  deem  to 
be  for  the  best  interests  of  the  Trust  Estate; 

The  enumeration  of  those  certain  powers  and 
discretions  of  the  Trustees,  as  are  set  out  in  this 
Paragraph  (5)  shall  not  be  construed  as  limit- 
ing the  general  powers  and  discretions  herein 
vested  in  the  Trustees,  it  being  the  intent  of 
the  Trustors  that  in  the  events  provided  for  in 
this  Paragraph,  the  Trustees  shall  have,  and 
they  are  hereby  vested  with,  all  of  the  powers 
and  discretions  that  an  absolute  OMTier  of  prop- 
erty has  or  may  have. 

(6)  Regardless  of  the  character  of  the  Trust 
Estate,  the  Trustes  [Trustees]  shall  have  the 
following  general  powers  and  discretions : 

(a)  To  determine  in  their  discretion  what 
is  principal  of  the  Trust  Estate,  gross  income 
or  net  distributable  income  therefrom;  except 
that  all  bonuses,  royalties  and  recoveries  from 
mines,  gas  or  oil  leases  or  wells,  all  stock 
dividends  and  proceeds  of  sale  of  stock  rights 
and  all  gain  or  loss  which  may  result  from 
the  payment,  retirement  or  sale  of  stocks, 
notes,  bonds  or  other  securities,  or  on  fore- 
closure or  other  realization  upon  mortgages 
and  trust  deeds,  shall  inure  to  or  fall  upon 
principal,  and  all  cash  dividends  (other  than 
liquidating  dividends  stated  in  writing  to  be 
such  by  the  corporation  paying  the  same,  or 
proved  to  the  satisfaction  of  the  Trustees  to 
be  such  prior  to  its  disbursement  thereof) 
shall  go  to  income  of  the  Trust  Estate.  The 
net  income  from  real  property  acquired  by 
the  Trustees  on  or  by  acceptance  of  convey- 
ance in  lieu  of  foreclosure,  shall  go  to  income 
of  the  Trust  Estate,  Brokers'  or  other  com- 
missions and  expenses  on  purchase  or  sale  of 
trust  property  shall  be  charged  against 
principal ; 
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(b)  To  hold  property  of  the  Trust  Estate 
in  their  own  names,  or  in  the  names  of  one  or 
more  of  their  number,  or  in  the  name  of  their 
nominee,  with  or  without  disclosing  such 
fiduciary  relationship ; 

(c)  To  appoint  or  employ  servants,  includ- 
ing agents,  auditors,  brokers,  attorneys  and 
other  consultants  and  advisers,  and  provide 
for  their  compensation; 

Any  Trustee  who  is  not  a  beneficiary  may 
receive  such  reasonable  compensation  for  his 
services  as  Trustee,  as  the  remaining  Trustees 
may  agree  upon  at  the  time  of  his  or  its  ap- 
pointment. Any  Trustee  may  be  compensated 
for  any  special  or  extraordinary  or  unusual 
services  if  such  compensation  shall  be  agreed 
upon  in  advance  of  the  rendition  of  such  serv- 
ices; 

(d)  The  Trustees  may  maintain  and  ad- 
minister the  Trust  Estate  undivided  and  as  a 
unit,  and  shall  not  be  required  to  make  physi- 
cal division  or  segregation  thereof,  except  if, 
when  and  to  the  extent  required  to  make  dis- 
tribution thereof,  as  in  this  trust  provided,  but 
the  Trust  Estate  shall  be  deemed  to  be  theoret- 
ically divided  into  as  man}"  units  as  there 
are  beneficiaries  and  in  j)roportion  to  their 
respective  interest  in  the  income; 

(e)  To  allot,  partition  and  distribute  the 
Trust  Estate  for  such  valuations  and  accord- 
ing to  such  method  or  procedure  as  the  Trus- 
tees may  determine  upon,  and  to  do  so  in 
kind,  or  partly  in  kind  and  partly  in  money, 
according  to  their  valuation  thereof; 

(f)  To  construe  this  agreement,  and  the 
construction  of  the  same  made  in  good  faith 
shall  be  final,  conclusive  and  binding  upon  all 
beneficiaries ; 

All  discretions  in  this  trust  conferred  upon  the 
Trustees  shall,  unless  specifically  limited,  be  ab- 
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solute  and  their  exercise  shall  be  conclusive  on  all 
persons  interested  in  this  trust  or  the  Trust  Estate. 

Article  VII,  entitled  "Liabilities  of  the  Trustees", 
specifies  that  the  trustees  assume  no  personal  liability 
in  respect  of  any  action  taken  by  them,  except  for 
gross  negligence  or  willful  misconduct.  It  also  pro- 
vides that  any  trustee  may  be  a  member,  shareholder, 
director,  officer  or  trustee  of  any  other  corporation, 
firm,  trust  or  association  with  which  the  trustees  may 
deal ;  may  become  pecuniarily  interested  in  any  matter 
or  transaction  to  which  the  trustee  may  be  a  party, 
provided  the  nature  of  such  relationship  is  fully  dis- 
closed to  the  remaining  trustees;  may  buy  from,  sell 
to,  or  deal  vdth  the  trustees  so  long  as  a  majority  of 
all  the  trustees  have  notice  of  such  interest  of  such 
trustee  in  the  transaction  and  shall  approve  thereof. 
The  trustees  shall  render  to  the  beneficiaries  an  annual 
statement  of  receipts,  disbursements  and  assets  as 
soon  after  the  close  of  the  fiscal  period  as  practicable. 
The  approval  of  such  account  by  the  adult  bene- 
ficiaries competent  to  act  constitutes  a  full  and  com- 
plete acquittance  and  discharge  of  the  trustees  as  to 
the  transactions,  receipts  and  disbursements  reflected 
therein.     (R.  44-45.) 

Article  VIII  is  entitled  "As  to  Beneficiaries".  It 
contains  provisions  restraining  each  beneficiary  from 
alienating,  anticipating,  encumbering  or  in  other 
manner  assigning  his  or  her  interest,  and  other  provi- 
sions common  to  so-called  spendthrift  trusts.  (R.  45.) 
It  also  provides  in  i3art  as  follows  (R.  45-46)  : 

If  any  beneficiary  shall,  either  directly  or  indi- 
rectly, singly  or  in  conjunction  with  other  persons, 
seek  to  establish  or  assert  any  claim  to  the  Trust 
Estate  or  to  the  income  therefrom  except  as  it 
herein  specifically  provided,  or  shall  attempt  to 
impair,  invalidate  or  set  aside  any  of  the  provi- 
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sions  hereof,  or  to  have  the  same  or  any  part  thereof 
declared  void  or  diminished,  or  to  defeat  or  change 
any  part  of  the  phin  of  administration  and  distri- 
bution, as  contemphited  hereby,  or  shall  attempt 
to  settle  or  compromise,  directly  or  indirectly, 
either  in  or  ont  of  court,  with  any  persons  seeking 
so  to  do,  or  shall  consent  or  acquiesce  in,  or  fail 
to  contest  such  proceedings,  then  and  in  that  event, 
anything  to  the  contrary  hereinabove  stated  not- 
withstanding, such  ]3erson  or  persons  shall  there- 
upon cease  to  have  any  further  interest  or  estate 
hereunder  and  the  interest  or  share  which  would 
otherwise  have  gone  to  such  person  or  persons 
shall  go  to  augment  the  share  or  shares  of  those 
who  shall  not  have  joined  in,  assisted,  consented 
to  or  acquiesced  in  such  proceedings. 

The  beneficiaries  hereunder  shall  have  no  con- 
trol or  authority  over  the  Trustees  in  any  partic- 
idar  whatsoever,  their  entire  interest  hereunder 
being  to  receive  the  income,  and  at  the  termination 
of  this  trust,  the  principal,  in  the  manner  and  to 
the  extent  determined  by  the  Trustees.  The  acts 
of  the  Trustees  and  the  powers  and  discretions 
herein  vested,  shall,  except  for  lack  of  good  faith, 
be  conclusive  upon  all  beneficiaries  hereunder. 

Article  IX  is  entitled  "General  Provisions".  It 
provides  that  persons  dealing  with  the  trustees  shall 
not  be  required  to  see  to  the  application  of  the  pur- 
chase money  or  other  consideration  passing  to  the 
trustees  and  were  not  required  to  see  that  the  terms 
of  the  trust  were  complied  with.  The  provisions  of 
the  trust  agreement  are  declared  to  be  severable,  and 
the  adjudged  invalidity  of  any  provision  was  not  to 
effect  the  remaining  provisions  of  the  trust  agreement. 
(R.  46.)  The  concluding  paragraphs  of  Article  IX 
provided  as  follows   (R.  47)  : 

This  agreement  and  each  and  every  provision 
hereof  shall  be,  and  is  hereby,  declared  to  be  ir- 
revocable and  cannot  be  terminated  by  the  parties 
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hereto,  by  the  beneficiaries  liereiiiider,  or  by  any 
court  or  other\^ise,  prior  to  the  expiration  of  its 
full  term,  as  herein  fixed; 

Provided,  ho^Yever,  that  the  Trustors,  during 
their  joint  lives,  have  reserved,  and  do  hereby 
reserve,  the  right  by  their  unanimous  agreement 
in  writing  and  filed  ^\ith  the  Trustees  to  modify, 
amend,  construe,  define  or  otherwise  vaiy  the 
terms  of  the  provisions  of  Articles  II,  III,  V,  VI, 
VII  and  IX  hereof,  but  no  such  modification  shall 
be  effective,  directly  or  indirectly,  to  change  the 
provisions  as  to  the  duration  of  this  trust  or  the 
initial  character  of  the  Trust  Estate,  as  provided 
in  Articles  I,  IV,  and  VIII,  the  provisions  of 
which  last  numbered  Articles  shall  be  in  all  re- 
spects and  in  each  and  every  provision  thereof 
be  and  remain  irrevocable. 

The  total  property  owned  by  the  trust  during  the 
taxable  years  consisted  of  (a)  a  small  amount  of  cash; 
(b)  350  shares  of  stock  of  The  Times;  (c)  35,394  shares 
of  common  stock  of  Chandis;  and  (d)  shares  of  pre- 
ferred stock  of  Chandis,  increasing  from  884  shares 
at  the  end  of  1937  to  3,541  shares  at  the  end  of  1941. 
(R.  47.) 

The  gross  cash  receipts  of  the  trust  for  the  taxable 
years  are  as  follows  (R.  48)  : 

Cross  Cash  Receipts  1938  1939  1940  1941 

Dividends  on  Times  stock ...  $26 ,  950 .  00  S32 ,  375 .  00  .S35 ,  000 .  00     $35 ,  000 .  00 
Dividends  on  Chandis  stock .     62,918.30     54,343.81     61,501.23       77,692.39 


Total $89,868.30  $86,718.81  $97,501.23  $112,692.39 

The  expenditures  of  the  trust  include  small  amounts 
paid  for  part-time  clerical  ser\dces  in  keeping  the 
trust's  books  and  records  and  amounts  paid  for  Cali- 
fornia State  income  tax.  (For  exact  amounts  see  R. 
48.) 

During  the  taxable  years  the  trust  received,  as  tax- 
able stock  dividends  on  its  Chandis  common  stock, 
the  following  number  of  shares  of  Chandis  preferred 
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stock,  whicli  had  a  fair  market  value  equal  to  its  par 

value  (R.  48)  : 

Number  of  Fair  Market 

Year                                              Preferred  Shares  Value 

1938   707  $70,000.00 

1939   707  70,700.00 

1940   707  70,700.00 

1941    530  53,000.00 

The  trust  reported  these  stock  dividends  on  its  income 
tax  returns  (R.  48)  and  paid  the  taxes  thereon  as 
follows  (R.  49)  : 

1938 $27,220.00 

1939 17,942.00 

1940 17,942.00 

1941  26,404.40 

The  above  income  taxes  were  paid  with  cash  con- 
tributed by  the  taxpayers  in  accordance  with  their 
respective  interests  in  the  trust.     (R.  49.) 

The  net  cash  income  distributable  and  distributed 
under  the  terms  of  the  trust  agreement  to  the  respec- 
tive beneficiaries  (who  were  also  trustees  and  grantors 
of  the  trust  here)  was  reported  by  the  beneficiaries  in 
their  respective  income  tax  returns  and  taxes  were 
paid  by  them  on  such  amounts  individually.  For  tlie 
sums  distributed  see  the  record  at  page  49.    (R.  49.) 

The  principal  business  of  The  Times  is,  and  since 
1881  has  been,  the  publication  of  "The  Los  Angeles 
Times",  a  newspaper  ^^'ith  daily  morning  and  Sun- 
day editions.  It  has  one  class  of  stock,  of  which 
5,760  shares  were  outstanding  during  the  taxable 
years.  At  all  times  since  1884  a  majority  of  the  stock 
of  The  Times  has  been  owned,  directly  or  indirectly, 
by  the  father  of  Marian  Otis  Chandler,  General  Harri- 
son Gray  Otis,  and  his  descendants.  (R.  49.)  Im- 
mediately prior  to  the  creation  of  the  trust  on  June 
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26,  1935,  shares  of  stock  of  The  Times  were  o^^T.ied 
as  follows  (H.  50)  : 

Name  of  Stockholders  No.  Shares 

Marian  Otis  Chandler    1,634 

Mav  C.  Goodan 50 

Ruth  C.  Williamson   50 

Helen  C.  Garland 50 

Harrison  G.  O.  Chandler  50 

Philip  Chandler   50 

Constance  Chandler 50 

Norman   Chandler    100 

Estate  of  Frances  C.  Kirki^atrick 50 

Harry  Chandler   3 

Chandis  Securities  Company 1,935 

Others    '. 1,738 

Total 5,760 

Chandis,  ^Yhich  was  a  personal  holding  company  dur- 
ing the  years  involved  herein,  was  organized  in  1916. 
On  June  25,  1935,  its  outstanding  stock  consisted  of 
38,288  shares  of  common  stock.  Of  these  iSIarian  Otis 
Chandler  owned  16,536  shares,  her  seven  li\dng  children 
and  the  estate  of  her  deceased  daughter  each  owned 
2,69-t  shares,  and  Harry  Chandler  ovmed  200  shares. 
Preferred  stock  of  Chandis  was  first  authorized  and 
issued  in  1937,  and  on  December  31,  1941,  there  were 
5,954  shares  of  such  preferred  stock  outstanding.  The 
purpose  of  Chandis  in  authorizing  and  issuing  taxable 
stock  dividends  during  the  taxable  years  was  to  enable 
it  to  obtain  dividends  paid  credits  and  at  the  same  time 
retain  a  portion  of  its  earnings  in  order  to  liquidate 
its  outstanding  obligations  and  those  of  its  wholly- 
owned  subsidiary.  Southwest  Land  Company.    (R.  50.) 

The  Tax  Court  reached  the  conclusion  (1)  that  the 
taxpayers  here  created  a  valid  trust;  (2)  that  they 
are  not  taxable  under  Section  22  (a)  of  the  applicable 
revenue  laws  on  that  part  of  trust  income  consisting 
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of  the  stock  dividends;  (3)  that  the  trust  is  not  revoc- 
able under  Section  166  of  such  laws;  and  (4)  that  the 
trust  income,  in  so  far  as  the  stock  dividends  are  con- 
cerned, was  not  being-  held  or  accumulated  for  future 
distribution  for  the  benefit  of  the  grantors  -within  the 
meaning  of  Section  167.  Consequently,  it  was  decided 
that  the  stock  dividends  (the  only  income  involved 
here)  were  not  taxable  to  the  taxpayers.    (R.  51-69.) 

Four  of  the  Tax  Court  Judges  dissented  from  this 
decision  and  joined  in  a  dissenting  opinion  in  which  it 
was  stated  in  substance  that  the  powers  retained  by  the 
taxjDayers  as  grantors  in  Article  IX  of  the  trust  inden- 
ture gave  them  such  powers  over  the  trust  corpus  that 
they  should  be  held  taxable  on  the  stock  dividends  in- 
volved here.    (R.  70.) 

STATEMENT  OF  POINTS  TO  BE  URGED 

1.  The  Tax  Court  erred  in  not  holding  that  the  tax- 
payers are  taxable  under  Section  22  (a)  of  the  Rev- 
enue Act  of  1938  and  the  Internal  Revenue  Code  on  the 
stock  dividends  received  by  the  trust  during  the  taxable 
years. 

2.  The  Tax  Court  erred  in  holding  that  the  taxpayers 
are  not  taxable  on  such  stock  dividends  under  Section 
167  of  the  Revenue  Act  of  1938  and  of  the  Internal 
Revenue  Code. 

3.  The  Tax  Court  erred  in  not  sustaining  the  deficien- 
cies determined  by  the  Commissioner  in  the  income 
taxes  due  from  each  of  the  taxpayers  here. 

SUMMARY   OF  ARGUMENT 

1.  The  Tax  Court  eri-oneously  held  that  the  trust  and 
not  its  eight  grantors  (seven  of  whom  are  taxpayers 
here)  should  be  taxed  on  the  stock  di-^ddends  which  were 
received  and  retained  by  the  trust  in  the  taxable  years 
and  which  are  admittedly  subject  to  income  tax.  Despite 
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the  trust  form,  in  substance  they  remained  the  real 
owners  of  the  corpus,  including  the  stock  dividends  in 
question,  because  of  the  large  bundle  of  rights  they  con- 
tinued to  have  therein.  Each  grantor  reserved  the  right 
to  receive  all  of  his  share  of  trust  income  for  life  and  the 
absolute  power  to  appoint  the  corpus  to  any  beneficiary, 
including  his  estate,  thus  enabling  him  to  anticipate  and 
enjoy  the  equivalent  of  the  stock  di\'idends  during  his 
life.  The  trust  was  voluntarily  created  by  eight  closely 
related  members  of  a  family  Avhich  controlled  the  two 
corporations,  the  stocks  of  which  formed  the  corpus, 
for  the  grantors'  own  "best  interests" — primarily  to 
assiu'e  the  presidency  and  general  managership  of  the 
Times-Mirror  Company  for  Norman,  one  of  the 
grantors  and  thus  insure  their  managing  control  of  that 
corporation.  The  grantors  were  also  trustees  and 
principal  beneficiaries,  indeed  the  only  beneficiaries 
with  vested  and  indefeasible  interests.  The  benefits 
the  trust  gave  to  control  the  corporations  at  all  times 
was  patently  more  important  to  the  taxpayers  than  any 
right  individually  as  minority  stockholders  to  vote  their 
stock,  which  they  surrendered.  As  trustees  taxpayers 
had  broad  powers  indicating  that  they  were  not  intended 
to  act  in  a  real  fiduciary  capacity  and  giving  them  com- 
prehensive control  over  the  corpus.  As  grantors  they 
had  power  unanimously  to  amend  the  trust  agreement  in 
many  respects  and  thereby  could  cause  tlie  distribution 
of  the  stock  dividends  in  question  to  themselves.  The 
circmnstance  that  many  of  their  powers  as  trustees  and 
the  power  to  amend  could  be  exercised  only  by  unani- 
mous action  is  not  significant  because  the  record  here 
indicates  that  their  interests  were  identical  and  that 
their  ^aews  would  he  harmonious.  Accordingly,  it  is 
clear  that  taxpayers  remained  the  substantial  owners  of 
the  property,  despite  the  imposition  of  the  trust  form. 
2.  The  stock  dividends  are  also  taxable  to  the  tax- 
payers under  Section  167  of  the  Revenue  Act  of  1938 
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and  the  Internal  Revenue  Code,  which  taxes  the  grantor 
of  a  trust  on  that  part  of  trust  income  which,  in  his  own 
discretion  or  that  of  any  person  having  no  substantial 
adverse  interest  in  the  disposition  of  such  income,  may 
be  distributed  to,  or  may  be  held  for  future  distribution 
to  the  grantor.  The  grantors'  power  unanimously  to 
amend  the  trust  and  take  the  stock  dividends  for  them- 
selves brings  the  stock  dividends  within  this  section, 
since  no  one  grantor  had  any  adverse  interest  in  the 
disposition  of  the  dividends  allocable  to  the  trust  share 
of  any  other  grantor.  The  power  of  each  grantor,  held 
and  exercisable  individually,  to  appoint  his  share  of  the 
corpus,  including  the  stock  dividends,  effective  after  his 
death,  also  makes  Section  167  applicable  since  the 
grantor  could  appoint  his  estate  or  even  a  creditor  to 
take  the  corpus,  and  thus  he  could  enjoy  the  equivalent 
of  the  dividends  during  his  lifetime. 

ARGUMENT 


The  Tax  Court  Erroneously  Held  That  the  Stock  Dividends 
Received  by  the  Trust  During  the  Taxable  Years  Could  Not 
Be  Taxed  to  the  Grantors  of  the  Trust  under  Section  22  (a) 
of  the  Revenue  Act  of  1938  and  the  Internal  Revenue  Code 

The  only  question  in  this  case  is  whether  the  stock 
dividends  which  are  admittedly  subject  to  income  tax 
and  which  were  received  by  the  trust  during  the  tax- 
able years  should  be  taxed  to  the  eight  grantors  (seven 
of  whom  are  taxpayers  here)  as  the  Commissioner 
determined,  or  to  the  trust  as  the  Tax  Court  held. 
We  submit  that  such  dividends  should  be  taxed  to  the 
gTantors  and  that,  in  holding  otherwise,  the  Tax  Court 
has  not  only  erroneously  construed  and  applied  per- 
tinent provisions  of  the  revenue  law  but  has  also  in- 
correctly interpreted  the  provisions  of  the  trust  agree- 
ment here. 
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It  is  our  first  contention  that  authority  for  taxing 
the  stock  dividends  to  the  grantors  is  found  in  the 
broad  provisions  of  Section  22  (a)  of  the  Revenue  Act 
of  1938  and  the  Internal  Revenue  Code  (Appendix, 
infra)  which  defines  gross  income  as  inchiding  gains, 
profits  and  income  "of  whatever  kind  and  in  what- 
ever form  paid".  It  is  of  course  well  established  now 
that  where  a  grantor  of  a  trust  retains  in  the  property 
such  rights  as  to  make  him  in  substance  the  owner  of 
the  property,  he  must  be  taxed  under  Section  22  (a) 
on  the  income  of  such  trust  regardless  of  whether  the 
income  is  actually  receiA^ed  by  him ;  and  it  is  our  posi- 
tion that  the  provisions  of  the  trust  here  bring  this 
case  within  Section  22  (a).  See  GajjJord  v.  Commis- 
sioner, 153  F.  2d  408,  412-413  (C.A.  9th). 

The  leading  case  on  this  point  is  Helvering  v.  Clifford, 
309  U.  S.  331,  in  which  the  grantor  of  a  trust  was  held 
taxable  under  Section  22  (a)  on  the  trust  income  paid 
to  his  wife  as  the  beneficiary  entitled  to  receive  all  of 
the  income.  The  trust  there  was  to  continue  for  a 
term  of  five  years  or  until  the  prior  death  of  the 
grantor  or  his  wife,  and  upon  termination  of  the  trust, 
the  corpus  was  to  go  to  the  grantor  or  to  his  estate  but 
any  undistributed  income  was  to  be  treated  as  the 
wife's  property.  The  grantor  was  named  trustee  Avith 
broad  powers  of  control  over  the  trust  property.  In 
holding  the  grantor  liable  for  the  tax,  the  Supreme 
Court  pointed  out  that  since  he  retained  so  many  of  the 
attributes  of  ownership,  the  creation  of  the  trust  had 
not  caused  any  substantial  change  in  his  economic 
status  and  had  left  him  for  all  practical  purposes  with 
most  of  the  control  which  he  had  possessed  as  an  in- 
dividual. Thus  the  Court  decided  that  the  grantor 
should  be  treated  as  the  owner  of  the  trust  corpus  and 
of  the  income  for  the  purposes  of  Section  22  (a).  In 
reaching  this  conclusion,  the  Coux't  reaffirmed  (p.  334) 
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the  frequently  announced  rule  (Corliss  v.  Bowers,  281 
U.  S.  376,  378;  Bnrnct  v.  WfUs,  289  U.  S.  (370,  678; 
Griffiths  V.  Commissioner,  308  U.  S.  355,  357-358; 
Harrison  v.  Scliaffner,  312  U.  S.  579)  that  lej^al  techni- 
calities or  niceties  of  the  law  of  trusts  or  conveyances 
should  not  be  allowed  to  ol)scure  the  basic  issue  in  tax 
cases,  and  pointed  out  (p.  334)  that  where  the  grantor 
is  the  trustee  and  the  beneficiaries  are  members  of 
his  family  group,  special  scrutiny  of  the  arrange- 
ment is  necessary,  for  purposes  of  determining  whether 
the  grantor  is  taxable  on  trust  income  under  Section 
22  (a). 

The  rule  of  the  Clifford  case  has  not  been  confined 
to  the  precise  facts  there  presented.  For  example,  the 
rule  has  been  frequently  applied  in  cases  where  the 
trust  was  not  for  a  short  term  but  for  a  long  or  indefinite 
term  and  also  in  cases  where  the  corpus  of  the  trust 
could  never  revert  to  the  grantor.  Thus  in  Brown  v. 
Commissioner,  131  F.  2d  640  (C.A.  3d),  certiorari 
denied,  318  U.  S.  767,  it  was  held  that  a  grantor  of  a 
long-term  trust  was  taxable  on  the  income  therefrom 
where  she  had  the  power  to  change  the  trustees  and 
had  reserved  the  power  to  change  the  shares  of  bene- 
ficial interest  except  that  she  could  never  direct  pay- 
ment to  herself.  See  also  Stockstrom  v.  Commissioner 
148  F.  2d  491  (C.A.  8th)  :  Shapero  v.  Commissioner, 
165  F.  2d  811  (C.A.  6th) ;  Klein  v.  Commissioner,  154 
F.  2d  58  (C.A.  3d),  certiorari  denied,  328  U.  S.  869; 
Stoclx Strom  v.  Commissioner,  151  F.  2d  3.53  (C.A.  8th) ; 
Foerderer  v.  Commissioner,  141  F.  2d  53  (C.A.  3d)  ; 
Hyman  v.  Nunan,  143  F.  2d  425  (C.A.  2d)  ;  Commis- 
sioner V.  Buel-,  120  F.  2d  775  (C.A.  2d)  ;  George  v. 
Commissioner,  143  F.  2d  837  (C.A.  8th),  certiorari 
denied,  323  U.  S.  778;  Funsten  v.  Commissioner,  148 
F.  2d  805  (C.A.  8th)  ;  and  Miller  v.  Commissioner,  147 
F.  2d  189  (C.A.  6th). 
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Moreover,  the  Clifford  rule  is  not  confined  in  its 
concept  of  a  family  group  to  those  members  of  the 
family  who  dwell  together  under  one  roof  but  may 
include  adults  in  the  family  lining  separately  and  it 
may  also  be  applied  to  persons  not  related  to  the 
grantor.  See  Cory  v.  Commissioner,  159  F.  2d  391,  395 
(C.A.  3d),  and  Brown  v.  Commissioner,  supra.  Fur- 
thermore, in  apphing  the  Clifford  rule,  it  is  not  neces- 
sary to  show  that  the  grantor  has  any  motive  of  tax 
evasion.  Hyman  v.  Xunan,  supra,  p.  428.  But  it  is 
significant  if  there  is  a  close  connection  between  the 
trustees  and  the  grantors  or  if  the  grantors  are  trustees 
(Gaylord  v.  Commissioner,  153  F.  2d  408,  413  (C.A. 
9th)),  particularly  if  the  grantors  transfer  stock  or 
other  property  to  the  trust  which  is  connected  with 
the  business  in  which  they  have  a  dominant  interest 
or  continue  to  exercise  control  over  such  business 
through  the  trust.  See  StocJxstrom  v.  Commissioner, 
148  F.  2d  491  (C.A.  8th);  Edison  v.  Commissioner, 
148  F.  2d  810  (C.A.  8th);  Fiinsten  v.  Commissioner, 
supra;  ByerJy  v.  Commissioner,  154  F.  2d  879  (C.A. 
6th)  ;  and  Klein  v.  Commissioner,  4  T.  C.  1195,  affirmed, 
154  F.  2d  58  (C.A.  3d). 

"UTien  the  trust  agreement  in  the  instant  case  and 
the  facts  surrounding  it  are  interpreted  in  the  light 
of  the  principles  annoimced  in  the  above  cases,  it  is 
apparent  that  the  rights  and  powers,  which  the  tax- 
payers, a  close  family  group,  retained  in  the  property 
as  grantors,  as  trustees,  and  as  principal  beneficiaries, 
constitute  such  important  incidents  of  ownership  as 
to  compel  the  conclusion  that  the  taxpayers  were  the 
substantial  owners  of  the  trust  corx)us  and  income. 
The  Tax  Court's  contrary  conclusion  is  clearly  er- 
roneous. 

Probably  the  most  important  of  all  the  incidents  of 
ownership  is  the  right  to  benefit  financially  from  the 
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property  and  this  right  the  taxpayers  had  unques- 
tionably retained  for  themselves  individually  as 
grantors.  Under  Article  III  (R.  34-35)  each  grantor 
had  the  unqualified  right  to  receive  the  net  income 
from  the  stock  ^  contributed  to  corpus  by  him  during 
his  life,  and  the  absolute  power  by  written  instrument 
filed  with  the  trustees  to  appoint  and  dispose,  to  revoke 
a  previous  appointment,  and  to  reappoint  and  dispose, 
during  his  life  of  his  share  of  principal,  including  the 
stock  dividends  here  in  question,  and  income  of  the 
trust  after  his  death.  Thus,  each  grantor  could,  with- 
out restrictions  of  any  kind,  not  only  give  his  share 
of  trust  property  to  chosen  beneficiaries  but  could  also 
appoint  the  corpus  to  his  estate  or  to  his  creditors.' 
He  is  thereby  enabled  during  his  life  to  borrow  money 
or  incur  debts  on  the  security  of  an  irrevocable  ap- 
pointment to  the  lender  or  creditor.  The  right  to  have 
the  income  for  life  and  to  control  the  disposition  of 
corpus  and  income  after  death,  rights  which  each 
grantor  possessed  independently  of  the  others,  should 
be  given  great,  if  not  controlling,  weight  in  consider- 
ing whether  the  taxpayers  remained  the  substantial 
o\^aiers  of  their  shares  of  the  trust  property,  notwith- 
standing the  superimposition  of  the  trust  form.^    See 

^  Such  income  does  not  include  the  stock  dividends  involved  here, 
because  Article  VI  (6)  (a)  of  the  instrument  provides  that  stock 
dividends  "shall  inure  to  or  fall  upon  principal"  (R.  42),  and  so 
were  retained  by  the  trust  when  received. 

■*  It  should  be  noted  that  the  absolute  power  of  appointment, 
unlimited  in  any  way,  was  reserved  by  each  taxpayer,  as  tnistor. 
Thus,  in  no  event  could  it  be  limited  by  Article  VIII  which  im- 
poses upon  the  "beneficiaries"  restrictions  against  assigning  and 
anticipating  their  interests. 

^For  estate  tax  purposes  the  power  of  appointment  alone  held 
at  death  would  make  it  necessary  for  the  value  of  the  income  after 
death  and  of  the  corpus,  including  the  stock  dividends,  to  be  in- 
cluded in  the  grantor's  estate  under  Section  811  (f)  of  the  Internal 
Revenue  Code,  and  the  reservation  of  the  income  for  life  alone 
makes  the  corpus  transferred  by  the  grantor  includible  in  the 
grantor's  gross  estate  under  Section  811   (c)  of  the  Code. 
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Gaijlord  v.  Commissioner,  supra,  p.  413.  Cf.  Commis- 
sioner V.  Buck,  120  F.  2d  775  (C.A.  2d)  ;  Sfochstrom 
v.  Commissioner,  148  F.  2d  491  (C.A.  8tli)  ;  Funsteu 
V.  Commissioner,  148  F.  2d  805,  809  (C.A.  8tli). 

Ill  Commissioner  v.  Buck,  supra,  p.  777,  the  Court 
of  Appeals  for  the  Second  Circuit  made  this  significant 
statement : 

Respondent  argues,  in  effect,  that  the  income  is 
nontaxable  to  him  liecaiise  he  has  deprived  himself 
of  certain  of  his  prior  "bundle  of  rights*',  i.e.  the 
rights  to  have  the  income  paid  directly  to  him,  to 
use  any  of  the  income  or  principal  for  his  per- 
sonal consumption  expenditures,  and  to  make  a 
testamentary  disposition  of  the  income  or  corpus. 
As  we  read"  the  recent  decisions  of  the  Supreme 
Court,  such  a  diminution  of  the  congeries  of  riglits 
and  pri^^leges  called  "ownership"  is  not  sufficient 
to  iimnunize  the  gTantor  of  a  trust  from  a  tax  on 
the  income,  in  a  case  where,  as  here  (to  revert  to 
our  enumeration  of  significant  factors),  the  bene- 
ficiaries are  members  of  the  donor's  family  and 
he  has  "income  in  excess  of  normal  needs".  In 
such  a  case,  at  any  rate,  a  potent  factor  which 
melts  off  the  grantor's  insulation  from  income  tax- 
ation is  the  donor's  power  to  dispose  of  the  in- 
come, for  that  power  "is  the  equivalent  of  owner- 
ship of  it."  Helvering  v.  Horst,  (1940)  311  U.  S. 
112,  118,    *    *    *  . 

Here  the  bundle  of  economic  benefits  from  the  property 
was  not  diminished  to  the  extent  present  in  the  Buck 
case,  for,  to  reiterate,  these  taxpayers  retained  the  in- 
come for  their  personal  use  during  their  lives,  they 
retained  the  absolute,  unrestricted  power  to  dispose  of 
income  and  corpus  after  death,  and  through  this  power 
of  appointment,  they  could  obtain  financial  benefits 
from  the  corpus  during  their  lives.  And  these  rights, 
of  course,  do  not  stand  alone.  Added  to  this  are  the 
family  relationship  of  the  taxpayers,  their  unity  of 
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interest  in  controlling  the  two  corporations,  tlieir  triple 
role  as  trustors,  trustees,  and  beneficiaries,  and  the 
other  rights  and  powers  reserved  under  the  trust  in- 
denture, now  to  be  discussed.  Taken  all  together, 
these  require  the  conclusion,  we  believe,  that  tax- 
payers remained  the  substantial  owners  of  the  corpus. 

The  eight  grantors  were  a  closely  knit  family  group, 
composed  of  a  mother,  four  adult  daughters,  and  three 
adult  sons.  Together  with  Harry  Chandler  and  the 
estate  of  a  deceased  daughter,  they  owned  Chandis,  a 
personal  holding  corporation,  completely,  and  the 
grantors,  together  with  Chandis  and  these  same  two 
other  members  of  the  family,  owned  a  controlling  in- 
terest in  the  Times-Mirror  Company  (4,022  shares  out 
of  a  total  of  5,760  shares  outstanding).     (R.  25.) 

The  eight  grantors  created  a  voluntary  association 
among  themselves  by  means  of  the  trust  with  respect 
to  the  Times  and  Chandis  stocks,  as  they  stated  in  the 
trust  indenture  (R.  33)  "for  their  best  interests." 
They  stated  also  (R.  32)  that  they  deemed  it  for  "their 
best  interest"  and  for  the  "best  interests"  of  the 
Times-Mirror  Company  and  Chandis  that  there  be  a 
continuity  and  stability  of  policy  and  management. 
Their  principal  purpose,  as  pointed  out  by  the  Tax 
Court  (R.  59),  was  to  insure  family  control  of  the 
Times  stock  so  that  Norman  Chandler,  one  of  the 
grantors,  would  be  assured  its  presidency  and  general 
managership.  Thus,  it  is  clear  that  the  grantors,  in 
creating  the  trust,  were  benefiting  their  individual 
interests  and  that,  although  they  unquestionably  gave 
up  some  managerial  rights  held  individually  over  the 
stocks  contributed  to  the  trust,  the  benefits  they  were 
to  gain  were  to  them  far  more  important  than  those 
surrendered.  Otherwise,  they  of  course  would  not  have 
joined  in  creating  the  trust.  In  this  connection  it 
should  be  noted  that  each  grantor's  voice  in  controlling 
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each  corporation  was  actually  increased  by  means  of 
the  trust.  Prior  to  its  formation  no  one  of  the  grantors 
owned  a  majority  of  the  voting  stock  in  either  cor- 
poration. (R.  25.)  The  trust  enabled  each  grantor 
to  exchange  his  right  to  vote  his  individual  shares  for 
a  voice  in  voting  a  larger  block  of  shares,  which  repre- 
sented controlling  interests  in  each  corporation. 

Another  fact  of  great  significance  is  that,  in  addition 
to  being  grantors  and  life  beneficiaries,  \Yit\i  power  to 
appoint  income  and  principal  after  death,  the  tax- 
payers were  also  trustees.  This  triple  role  quite  ap- 
parently means  that  the  taxpayers  dominated  the  trust 
completely  and  were  virtual  owners.  In  filling  the 
three  roles,  the  taxpayers  could  not  and  did  not  act 
in  the  disinterested  manner  that  three  distinct  groups 
of  persons  might  have  done,  nor  were  they  required 
or  expected  to  exercise  the  usual  fiduciary  powers  of 
trustee.  The  instrument  empowered  them  as  trustees 
to  construe  its  terms,  their  construction  to  be  binding 
on  all  beneficiaries.  They  held  the  entire  legal  and 
equitable  title  as  trustees,  the  beneficiaries  having  no 
title  whatever  and  only  the  right  to  receive  income  as 
])rovided  in  the  indenture  and  the  corpus  on  termina- 
tion of  the  trust.  Also,  individual  trustees  are  au- 
thorized to  deal  with  the  trustees  and  to  hold  any  office 
or  position  in  any  corporation  with  which  the  trustees 
may  deal.  Trustees  are  empowered  to  hold  trust  prop- 
erty in  their  own  names,  or  in  the  names  of  one  or 
more  of  their  numl)er  without  disclosing  the  fiduciary 
relationship.  Their  discretion  was  absolute,  exce]3t 
where  specifically  limited,  and  when  exercised  conclu- 
sive on  all  persons.'^    These  provisions  gave  taxpayers 


6  Sec.  2269  of  the  Civil  Code  of  California  (1949),  provides: 

§  2269.  Discretionary  potrers.  A  discretionary  power  con- 
ferred upon  a  trustee  is  presumed  not  to  be  left  to  his  arbitrary 
discretion,  but  may  be  controlled  by  the  proper  court  if  not 
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as  trustees  important  ownership  rights  and  clearly 
show  that  the  grantors  were  not  imposing  on  them- 
selves as  trustees  the  usual  fiduciary  relationship,  but 
that  they  were  simply  entering  into  a  voting  trust  ar- 
rangement for  their  own  benefit  while  at  the  same  time 
retaining  the  essential  incidents  of  ownership,  includ- 
ing the  financial  benefits  of  the  stock.  Cf .  Gaylord  v. 
Commissioner,  153  F.  2d  408,  412  (C.A.  9th)  -Edison 
V.  Commissioner,  148  F.  2d  810,  814  (C.A.  8th) ;  Stoclv- 
strom  V.  Commissioner,  148  F.  2d  491,  495  (C.A.  8th). 
Moreover,  as  trustees,  they  had  powers  to  appoint 
trustees  to  fill  vacancies  in  their  number,  to  remove 
family  trustees  for  cause,  and  to  remoA^e  non-family 
successor  trustees  at  will ;  to  choose  and  employ  agents, 
depositaries,  brokers,  attorneys,  and  others  for  the 
trust ;  to  hold  trust  property  in  their  own  names  as  a 
group  or  individually  without  disclosing  the  trust; 
unanimously  to  increase  the  capital  of,  to  issue  bonds, 
and  to  change  the  voting  and  other  preferences  of 
their  stocks  in  Chandis  and  Times-Mirror  Company. 
Article  VI  also  gave  them  numerous  other  powers,  in- 
cluding the  powers  and  discretions  of  absolute  owners 
in  the  event  the  Times  and/or  Chandis  stocks  were 
disposed  of,  or  the  companies  were  wholly  or  partially 
liquidated.  (R.  39-42.)  All  of  these  powers,  as  was 
stated  in  Stockstrom  v.  Commissioner,  supra,  p.  495, 
have  far — 

more  than  a  fiduciary  sigiiificance  or  value  in  the 
nexus  of  previous  ownership,  family  economics, 
technical  dedication  and  continued  control.  This 
may  particularly  be  true,  it  would  seem,  as  to 
powers  of  control  which  are  beyond  those  of  con- 
reasonably  exercised,  unless  an  absolute  discretion  is  clearly- 
conferred  by  the  declaration  of  trust.     [Enacted  1872.] 

Thus,  it  seems  clear  that  no  contingent  beneficiary,  contrary  to 
the  Tax  Court's  view,  could  have  undertaken  to  control  the  trustees 
through  any  court  proceeding.  Taxpayers  themselves  of  course  as 
beneficiaries  could  hardly  have  questioned  their  acts  as  trustees. 
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ventional  fiduciar.ysliip  under  traditional  chancery 
concepts,  and  even  more  so  as  to  powers  which, 
though  purporting  to  be  granted  also  to  subsequent 
trustees,  can  have  no  meaning  or  value  actually, 
except  in  the  settlor's  pre-emptive  position  of 
dedicator  of  the  property  and  the  hold  of  the 
family  relations.    *   *   * 

To  be  sure,  the  powers  held  as  trustees  could  be 
exercised  by  the  trustees  acting  as  a  group,  unanimously 
or  by  majority,  rather  than  individually.  But  in  the 
circumstances  here,  that  is  not  particularly  significant, 
for  as  already  noted  this  family  group  had  long  been 
interested  in  these  corporations  as  the  controlling 
group  and  had  long  acted  together  in  business  matters 
relating  to  them.  The  fact  that  they  voluntarily  pooled 
their  stocks  in  a  voting  trust  arrangement  indicates  that 
their  interests  were  similar  and  that  the  benefits  they 
gained  from  acquiring  a  voice  in  controlling  the  two 
corjiorations  were  far  more  important  than  the  free 
voting  rights  as  minority  stockholders  which  they 
gave  up. 

Indeed,  the  direction  to  themselves  as  trustees  to 
vote  the  stocks  to  carry  out  their  tmanimous  desire  to 
place  Norman  in  the  position  of  president  and  general 
manager  of  the  Times-Mirror  Company  (R.  38)  is 
convincing  evidence  that  their  interests  were  identical,"^ 


■^  The  Tax  Court's  easy  assumption  (R.  65)  that  Norman's  in- 
terest was  adverse  to  that  of  his  co-grantors  and  co-trustees  is  not 
borne  out  by  this  provision  or  by  any  other  evidence.  Quite  jilainly 
all  grantors  were  agreed,  and  so  stated,  that  their  best  interests 
lay  in  perpetuating  Norman  as  the  executive  in  charge  of  the 
Times-Mirror  Company.  There  is  nothing  to  suggest  that  this 
view  was  not  shared  by  all  of  them  in  the  taxable  years.  Even  if 
it  were  true  that  conflicting  interests  were  to  develop  in  later  years, 
that  could  not  affect  this  case  for  the  issue  here  is  simply  whether 
the  taxpayers'  powers  as  trustees  were  so  ciu'tailed  by  the  require- 
ment for  unanimous  or  majority  agreement  that  they  must  not  be 
weiglied,  along  with  other  facts,  in  considering  the  matter  of  sub- 
stantial ownership  in  the  taxable  years.  If  adverse  interests  de- 
veloped later,  of  which  there  is  no  proof,  that  is  irrelevant. 
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and  that  the  trust  requirement  for  unanimous  (or 
majority)  action  of  the  eight  trustees  amounted  to  no 
real  infringement  of  their  control  over  the  stocks. 
This  conclusion  is  all  the  more  required  since  the  tax- 
paj'ers,  who  had  the  burden  of  proof,  offered  no  evi- 
dence showing  or  tending  to  show  that  their  interests 
were  not  similar  in  the  taxable  years  and  that  they 
would  not  vote  harmoniously.  It  was  clear  error  for 
the  Tax  Court  to  assume  without  proof  that  the  re- 
quirement for  joint  action  by  the  trustees  curtailed 
taxpayers'  proprietary  rights  to  such  an  extent  in 
the  taxable  years  that  they  can  no  longer  be  regarded 
as  substantial  owners,  when  the  inference  required  by 
the  record  is  the  contrary  and  when  they  retained  the 
financial  benefits  from  the  property.  See  footnote  7, 
supra. 

The  Tax  Court  indicated  that  the  taxpayers  as  trus- 
tees are  "independent".  (R.  60.)  But' surely  they 
are  not  "independent"  of  themselves  as  trustors  and 
as  present  beneficiaries,  indeed  the  only  beneficiaries 
with  vested  indefeasible  interests.  They  plainly  are 
not  independent  in  the  sense  that  the  trustees  in  the 
usual  non-family  trust  are,  or  that  even  family  trustees 
who  fill  a  real  fiduciary  position  are.  The  Tax  Court 
also  stated  (R.  62)  that  the  trustees'  powers  "are 
fiduciary  powers  which  must  be  exercised  in  good  faith 
for  the  benefit  of  the  beneficiaries  and  not  for  the 
personal  benefit  or  aggrandizement  of  the  trustors". 
But  one  must  ask,  for  what  beneficiaries  ?  Apparently 
the  Tax  Court's  answer  was  for  the  contingent  bene- 
ficiaries, but  the  proper  answer  must  be,  for  the 
gTantors  as  the  beneficiaries  entitled  to  receive  trust 
income  for  life  with  power  to  appoint  the  income  and 
corpus  after  death  to  their  estates  or  other  appointees 
of  their  choice.     The  contingent  beneficiaries  had  no 
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vested  rights,  since  their  right  to  take  was  dependent 
on  each  grantor's  failing  to  exercise  his  power  to  ap- 
point. The  Tax  Court  could  not  properly  ignore  the 
grantors  as  principal  and  present  beneficiaries,  nor 
could  it  properly  conclude  that  the  grantors  could  not, 
and  did  not,  act  in  their  own  interests  when  playing 
their  roles  as  trustees.  Moreover,  as  already  pointed 
out,  supra,  many  of  the  trustees'  powers  were  of  a 
nature  indicating  that  the  trustees  were  not  intended 
really  to  be  fiduciaries,  the  exercise  of  their  discre- 
tionary powers  was  not  controllable  under  California 
law  (fn.  6,  supra),  and  as  a  practical  matter  the  trus- 
tees' acts  would  hardly  be  questioned  by  themselves 
as  beneficiaries. 

A  further  important  power  reserved  by  the  tax- 
payers as  grantors  is  by  unanimous  agreement  "to 
modify,  amend,  construe,  define  or  otherwise  vary  the 
terms  of  the  provisions  of  Articles  II,  III,  V,  VI, 
VII,  and  IX"  except  that  no  modification  is  to  be 
effective,  directly  or  indirectly,  "to  change  the  provi- 
sions as  to  the  duration  of  this  trust  or  the  initial 
character  of  the  Trust  Estate,  as  provided  in  Articles 
I,  IV,  and  VIII."  (R.  47.)  Under  this  power  the 
grantors  acting  in  unison  could  change  the  contingent 
beneficiaries  named  in  Article  III  to  receive  corpus 
and  income  in  the  event  they  did  not  exercise  their 
powers  of  appointment ;  they  could  change  the  methods 
of  appointing  and  removing  trustees  set  out  in  Article 
V ;  they  could  enlarge  or  alter  their  powers  as  trustees 
under  Article  VI;  and  they  could  further  limit  their 
liabilities  as  trustees  under  Article  VII.  Their  full 
right  to  do  these  things  seems  unquestionable  so  long 
as  they  did  not  change  the  duration  of  the  trust  or  the 
■initial  character  of  the  trust  estate.  And  we  believe 
it  plain  that,  under  the  reserved  right  to  amend  Article 
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VI,  the  grantors  could  actually  provide  that  the  stock 
dividends  here  in  question  are  income  distributable 
to  them  as  life  beneficiaries.  Cf.  Paragraph  (f )  (6) 
of  Article  VI.  (R.  42-43.)  The  power  to  take  the 
stock  dividends  of  course  is  virtually  the  same  as 
o^ATiership,  as  this  Court  recognized  in  Gaylord  v. 
Commissioner,  supra. 

The  Tax  Court  thought  (R.  63)  that  the  power  to 
amend  and  take  down  the  stock  dividends  did  not 
exist,  in  part  because  they  were  a  part  of  the  shares  of 
stock  within  the  meaning  of  Article  I  which  was  not 
subject  to  amendment.  This  view  is  not  supportable. 
The  stock  dividends  were  not  shares  "delivered  to  the 
Trustees  hereunder"  within  Article  I  (R.  33),  since 
that  reference  is  to  the  particular  shares  delivered  to 
the  trustees  on  formation  of  the  trust,  which  comprise 
the  trust  estate.  The  shares  meant  in  Article  I  are 
enumerated  just  prior  to  that  article  in  the  trust  in- 
denture (Ex.  1-A),  and  they  do  not  include  subsequent 
stock  dividends.  Obviously,  the  stock  dividends  were 
not  part  of  the  initial  trust  estate  and  to  distribute 
them  would  not  change  its  initial  character  or  terminate 
the  trust.  The  Tax  Court  also  stated  (R.  63)  that 
the  grantors'  powers  could  "be  exercised  only  to  main- 
tain such  a  proportionate  interest  as  is  now  represented 
in"  the  Times  and  Chandis  companies.  But  it  failed 
to  note  that  the  quoted  language  is  found  in  Article 
VI  (2)  (R.  37-38)  of  the  trust  instrument  and  that 
it  follows  and  apparently  relates  only  to  powers  granted 
to  the  trustees  to  borrow  upon,  pledge,  or  otherwise 
dispose  of  any  interest  in  the  "said"  Times  and  Chandis 
shares,  i.e.,  those  shares  contributed  to  the  trust  initially. 
Thus,  the  proportionate  interest  requirement  was  not 
intended  apparently  to  relate  to  any  stock  other  than 
the  initial  stock  or  to  limit  the  grantors  in  exercising 
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their  reserved  power  to  amend.®  In  any  case  even  if 
applicable  to  the  grantors'  reserved  power  to  amend, 
the  proportionate  interest  requirement  is  found  in 
Article  VI,  which  was  subject  to  the  power  to  amend. 
Since  it  could  be  eliminated  or  amended,  it  constitutes 
no  restriction  on  the  grantors'  rights  by  amendment 
to  take  down  the  stock  dividends. 

In  enumerating  the  things  which  an  individual 
grantor  could  not  do  with  respect  to  his  stock  after 
creation  of  the  trust  (R.  60-61),  the  Tax  Court  makes 
many  obvious  errors.  For  example,  a  trustor  can,  con- 
trary to  the  Tax  Court's  statement,  receive  cash  divi- 
dends on  the  Chandis  stock,  since  these  constitute 
trust  income  under  Article  VI  (6)  (a)  which  the  trustor 
is  entitled  to  receive.  The  statement  (R.  61)  that  a 
trustor  is  not  entitled  to  "sprinkle"  trust  income  dur- 
ing his  lifetime,  as  in  Commissioner  v.  Buck,  120  F. 
2d  775  (C.A.  2d),  is  inaccurate;  it  overlooks  the  fact 
that  each  trustor  here  is  entitled  to  receive  all  trust 
income  from  his  property  and,  having  received  it,  could 
sprinkle  it  as  he  wished.  Furthermore,  the  Tax  Court 
fails  to  ol3serve  that  each  trustor  reserved  the  absolute 
power  to  sprinkle  both  income  and  corpus  after  his 
death  as  he  desired,  even  to  his  own  estate.  This  case 
is  much  stronger  for  taxabilit}^  than  was  the  Buck  case 
where  Buck  only  controlled  the  sprinkling  of  the  in- 
come among  others  but  could  not  receive  it  himself. 
The  statement  that  a  trustor  had  no  right,  individually 
or  as  trustee,  to  hold  trust  assets  without  disclosing  the 
trust   (R.  61)   is  in  violation  of  Article  VI   (6)(b), 


^  In  fact,  the  taxpayers  acting  either  as  trustees  or  grantors  had 
already  changed  the  original  proportion  of  stock  ownership  in 
Chandis  before  any  stock  dividend  was  received.  (R.  48.)  The  trust 
in  1937  had  acquired  in  some  manner  884  shares  of  Chandis  pre- 
ferred stock  (R.  47),  representing  1.263  votes  (R.  63),  and  this  of 
course  destroyed  the  trust's  original  proportionate  interest  in 
Chandis. 
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ixpressly  giving  the  trustees  power  to  hold  trust  prop- 
erty in  the  names  of  one  or  more  of  their  number  with- 
)ut  disclosing  the  fiduciary  relationship.  Other  errors 
iould  be  pointed  out.  In  addition,  throughout  the 
vhole  statement,  the  Tax  Court  fails  to  allow  for  the 
ndividual  grantor's  position  as  a  member  of  a  close 
'amily  unit  having  the  same  interests  and  acting  to- 
gether in  the  taxable  years,  as  a  result  of  which  the 
grantor  actually  held  the  power  as  one  of  the  grantors 
md  trustees  to  do  most  of  the  things  mentioned  hy  the 
Cax  Court,  The  Clifford  case  and  those  following  it, 
leretofore  cited,  recognize  that  the  actualities  are  to 
govern  in  determining  the  question  of  substantial 
)wnership,  and  in  the  harmonious  family  unit  here 
here  was  little  practical  difference  in  powers  exercis- 
ible  by  the  eight  trustees  together  and  similar  powers 
exercisable  by  a  single  grantor-trustee.  This  view  is 
supported  by  the  dissenting  opinion  in  the  Tax  Court 
(R.  70),  which  obviously  and  correctly  regarded  the 
power  of  the  trustors  to  modify  Article  VI  (including 
:he  power,  as  shown  above,  to  treat  the  stock  dividends 
is  income  distributable  to  them) ,  as  an  effective  power 
in  each  trustor  to  do  so. 

Commissioner  v.  Bateman,  127  F.  2d  266  (C.A.  1st), 
svhich  the  majority  of  the  Tax  Court  thought  apposite 
here  (R.  59-60),  is  we  submit  clearly  distinguishable. 
In  that  case  the  taxpayer-grantor  created  a  trust  in 
contemplation  of  her  intended  marriage.  Ninety-five 
percent  of  the  income  was  distributable  during  the 
grantor's  lifetime,  $3,000  annually  to  the  intended 
husband  and  the  balance  to  the  grantor.  The  remain- 
ing five  percent  of  the  income  was  to  be  added  to 
corpus  over  which  (except  for  $50,000  which  was  dis- 
tributable to  the  husband  if  he  survived  the  grantor) 
the  grantor  reserved  a  general  power  of  ai^pointment 
to  take  effect  at  her  death,  \\dth  gifts  over  in  default 
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of  appointment.  The  husband  had  died  before  the 
taxable  year  there  involved.  The  Court  of  Appeals 
for  the  First  Circuit  held  that  the  grantor  was  not 
taxable  on  the  five  percent  of  income  added  to  corpus 
under  Section  22  (a)  (pp.  269-275)  but  stated  (p.  275) : 

We  reach  this  conclusion  not  ^dthout  some  mis- 
givings, in  view  of  the  uncertainty  as  to  the  proper 
implications  to  be  drawn  from  the  decisions  we 
have  reviewed. 

"We  think  that  there  is  considerable  doubt,  which  was 
shared  by  the  court  itself,  that  the  court  there  reached 
the  correct  conclusion  but  in  any  event  the  Bateman 
case  did  not  involve  the  same  factual  situation  as  does 
the  present  ease  and  consequently,  if  it  is  assumed  to 
be  correct,  it  does  not  dictate  the  same  conclusion  in 
this  case.  In  the  Bateman  case,  the  trust  corpus  was 
transferred  to  two  independent  and  disinterested  third- 
party  trustees  who  were  given  full  powers  of  manage- 
ment and  control,  including  the  right  to  vote  the  trust 
stocks,  and  power  to  select  their  successors  or  co- 
trustees. They  were  in  Massachusetts,  while  the 
grantor  lived  in  England  during  the  taxable  years. 
And  Lady  Bateman  was  not  able,  as  are  the  grantors 
here,  to  take  down  the  income  added  to  corpus  by 
amending  the  trust  instrmnent  to  make  it  income  dis- 
tributable to  her  as  income  beneficiary.  Nor  did  the 
corpus  of  the  trust  consist  of  stocks  in  corj^orations 
which  the  grantor  controlled,  as  here.  In  short,  the 
Bateman  case  presented  the  issue  of  whether  the  reser- 
vation of  the  income  for  life  with  power  to  appoint 
corpus  after  death,  without  more,  amounted  to  such 
substantial  ownershi]3  as  to  make  the  grantor  taxable 
on  the  income  under  Section  22  (a).  The  instant  case 
possesses  so  many  additional  factors,  pointing  to  sub- 
stantial ownership,  that  it  can  not  be  governed  by  the 
Bateman  decision. 
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As  the  four  dissenting  judges  pointed  out  (R.  70), 
he  present  case  is  more  analogous  to  Klein  v.  Commis- 
•ioner,  4  T.C.  1195,  affirmed  per  curiam,  154  F.  2d  58 
:C.A.  3d),  certiorari  denied,  328  U.  S.  869.  Klein  did 
lot  reserve  the  right  to  receive  the  trust  income  as 
lere.  Instead  the  income  was  to  be  accumulated  for 
wenty  years  or  until  the  death  of  Klein  or  his  wife. 
Vt  the  end  of  the  accumulation  period  if  Klein  was 
dive,  the  income  was  payable  to  his  wife  or  to  such 
)ersons  as  Klein  should  select.  Klein  also  reserved 
he  power  to  designate  the  persons  to  take  the  corpus 
ipon  termination  of  the  trust  at  his  death  or  that  of 
lis  wife.  He  was  one  of  the  two  co-trustees,  with  broad 
idministrative  powers  over  the  property.  He  had 
Dower  to  remove  his  co-trustee,  who  was  a  close  business 
issociate,  and  he  dominated  the  corporation  whose 
stock  composed  the  trust  corpus.  Thus,  that  case  has 
nanv  points  of  similarity  to  the  case  at  bar  and  the 
lecision  there  that  Klein  was  taxable  under  Section 
12  (a)  on  the  income  added  to  corpus  is  pertinent  in 
;his  case. 

It  is  submitted  that  the  Tax  Court  clearly  erred  in 
lot  finding  that  taxpayers'  bundle  of  rights  in  the 
;rust  corpus  and  income  was  so  substantial  as  to  re- 
quire the  conclusion  that  they  remained  the  real  owners 
thereof  and  are  taxable  on  the  stock  dividends  under 
Section  22  (a). 

II 

rhe  Tax  Court  Erred  in  Not  Holding  That  the  Grantors  of  the 
Trust  Here  Are  Subject  to  Tax  under  Section  167  of  the 
Revenue  Act  of  1938  and  the  Internal  Revenue  Code,  on 
the  Stock  Dividends  Received  by  the  Trust  During  the 
Taxable  Years 

The  Tax  Court  also  held  that  the  stock  dividends 
(which  are  admittedly  taxable  income  in  the  years 
received)  were  not  taxable  to  the  grantors  under  Sec- 
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tion  167  of  tlie  Revenue  Act  of  1938  and  the  Internal 
Revenue  Code,  Appendix,  infra.  (R.  66.)  That  sec- 
tion requires  the  grantor  of  a  trust  to  treat  any  part 
of  the  trust  income  as  his  own  for  income  tax  pur- 
poses where  such  part  of  the  income— 

(1)  is,  or  in  the  discretion  of  the  grantor  or 
of  any  person  not  having  a  substantial  adverse 
interest  in  the  disposition  of  such  part  of  the  in- 
come may  be,  held  or  accumulated  for  future  dis- 
tribution to  the  grantor;  or 

(2)  may,  in  the  discretion  of  the  grantor  or  of 
any  person  not  having  a  substantial  adverse  in- 
terest in  the  disposition  of  such  part  of  the  income, 
be  distributed  to  the  grantor  •   *   *   * 

We  think  it  clear  that  this  section  requires  the  taxa- 
tion of  the  stock  dividends  to  the  grantors  because  the 
stock  dividends  are  trust  income  which  may,  in  the 
discretion  of  the  grantor  or  persons  not  having  a  sub- 
stantial adverse  interest  in  the  disposition  of  the  stock 
dividends,  be  distributed  or  be  held  for  future  distri- 
bution to  the  grantor. 

] .  The  power  reserved  by  the  eight  grantors  to  amend 
the  trust  as  to  certain  articles,  including  that  provid- 
ing that  stock  dividends  inure  to  corpus,  as  already 
shown  under  point  I,  enabled  the  grantors  to  provide 
that  the  stock  dividends  are  income  with  the  result  that 
they  would  become  distributable  to  tlie  grantors  under 
Article  III.  Thus,  the  stock  dividends  may  in  their 
own  discretion  be  distributed  to  the  grantors  or  may 
be  held  for  future  distribution  to  them.  The  fact  that 
the  eight  grantors  must  unanimously  agree  to  amend 
and  make  the  dividends  distributable  to  them  has  no 
significance  at  all  for  purposes  of  Section  167,  be- 
cause the  section  in  terms  refers  only  to  persons  not 
having  a  substantial  adverse  interest  in  the  disposi- 
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tion  of  the  income.  Since  each  grantor  held  the  right 
to  receive  his  share  of  trust  income  and  had  complete 
and  exclusive  control  over  the  disposition  of  his  share 
of  the  trust  corpus,  including  the  stock  dividends, 
through  his  absolute  power  to  appoint,  no  other  grantor 
could  possibly  be  regarded  as  having  an  adverse  in- 
terest in  the  disposition  of  the  dividends,  whether 
their  status  be  corpus  or  income.  There  was  no  pos- 
sibility that  any  grantor  could  have  an  interest  in 
any  other  grantor's  share  of  corpus  as  a  contingent 
beneficiary  under  the  gifts-over  in  default  of  appoint- 
ment. (R.  35.)  No  grantor  could  qualify  as  a  living 
heir-at-law  at  the  termination  of  the  trust,  since  the 
trust  would  not  terminate  until  the  last  survivor  of 
21  named  persons,  including  all  eight  grantors,  had 
died.  (R.  35.)  Even  if  the  condition  that  only  living 
heirs-at-law  are  possible  beneficiaries  could  be  met, 
there  were  other  contingencies  (i.e.,  the  non-exercise 
of  the  power  of  disposition,  the  prior  death  of  all 
issue  of  the  grantor,  and  their  classification  as  an  heir- 
at-law  under  California  law  in  force  on  the  date  of 
the  grantor's  death),  to  be  met  before  any  grantor  could 
qualify  as  a  beneficiary  of  any  other  grantor's  corpus, 
and  such  a  remote  contingent  interest  could  not  be 
considered  as  substantial.  Cf.  Cusliing  v.  Commis- 
sioner, 38  B.T.A.  948. 

2.  The  power  to  appoint  the  corpus,  including  the 
stock  dividends,  also  requires  the  conclusion  that  the 
dividends  may  be  distributed  or  may  be  held  for  future 
distribution  to  each  grantor  in  his  discretion.  Since 
each  grantor  held  this  power  alone,  there  is  no  question 
here  as  to  whether  the  interests  of  the  other  grantors 
are  substantially  adverse.  Under  the  absolute  power 
to  appoint,  as  already  shown,  the  grantor  could  name 
his  estate  or  his  creditors  to  receive  the  corpus,  includ- 
ing the  stock  dividends,  on  termination  of  this  trust 
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after  his  death,  and  because  of  his  power  to  do  this 
he  would  be  enabled  to  realize  the  value  of  the  dividends 
during  his  lifetime. 

In  Comwissiouer  v.  Bat  em  an,  127  F.  2d  266  (C.A. 
1st),  the  court  rejected  the  view  that  income  added  to 
the  corpus  which  was  subject  to  the  grantor's  general 
power  of  appointment  effective  at  her  death  was  not 
income  which  could  be  distributed  to  the  "grantor" 
within  the  meaning  of  Section  167,  citing  Wilson  v. 
Commissioner,  42  B.T.A.  1260.  In  the  Wilson  case, 
the  Board  held  (pp.  1265-1266)  that  for  purposes  of 
Section  167  "future  distribution  to  the  grantor"  did 
not  include  a  remote  possibility  of  future  distribution 
to  the  grantor  and  did  not  include  future  distribution 
"to  his  estate".  The  Wilson  decision  was  reversed  in 
Commissioner  v.  Wilson,  125  F.  2d  307,  310-311  (C.A. 
7th),  apparently  for  the  reason  that  there  was  a 
possibility  of  future  distrilmtion  to  the  grantor  during 
his  life  but  if  this  did  not  occur  his  estate  would  get 
the  income  in  question  in  any  event.  Thus,  the  Seventh 
Circuit's  decision  to  some  extent  supports  the  view 
that  future  distribution  to  the  estate  of  a  gTantor 
will  satisfy  Section  167. 

However,  our  position  does  not  depend  on  a  possible 
reversion  to  the  grantor's  estate  dependent  on  cir- 
cumstances beyond  his  control  as  in  the  Wilson  case. 
Here  the  grantor  could,  by  appointing  his  estate  to 
receive  the  corpus,  control  its  use  for  pajTuent  of  his 
obligations,  the  benefits  from  the  creation  of  which 
he  could  enjoy  during  his  lifetime.  Thus,  we  think 
the  Bateman  opinion  erroneously  treated  that  case  as 
completely  analogous  to  the  Wilson  situation,  and  that 
in  any  event  it  failed  to  consider  the  realities  which 
exist  in  the  case  of  a  general  power  to  appoint  corpus, 
including  income  added  thereto,  to  take  effect  at  death, 
by  means  of  which  the  grantor  may  be  able  to  enjoy 
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the  equivalent  of  the  income  during  his  life.  More- 
over, if  such  income  is  not  regarded  as  taxable  under 
Section  167  merely  because  it  can  not  be  appointed  to 
the  grantor  personally  but  only  to  his  estate,  the  way 
is  open  for  a  grantor  with  a  general  power  to  escape 
tax  and  at  the  same  time  to  enjoy  the  economic  benefit 
of  the  accumulated  income  during  his  life  on  the 
strength  of  his  appointment  of  the  income  to  his  estate. 
We  think  the  terms  of  Section  167  are  not  to  be  so 
easily  avoided. 

It  is  submitted  that  the  Tax  Court  erred  in  failing 
to  hold  that  the  stock  dividends  are  taxable  to  the  tax- 
payer-grantors under  Section  167. 

CONCLUSION 

The  decision  of  the  Tax  Court  should  be  reversed. 

Respectfully  submitted, 

Theron  Lamar  Caudle, 

Assistant  Attorney  General. 
Ellis  N.  Slack, 
Helen  Goodner, 
Louise  Foster, 
Special  Assistants  to  the  Attorney  General. 

September,   1950. 
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APPENDIX 

Revenue  Act  of  1938,  c.  289,  52  Stat.  447 : 
Sec.  22.  Geoss  Income. 

(a)  General  Definition. — "Gross  income"  in- 
cludes gains,  profits,  and  income  derived  from 
salaries,  wages,  or  compensation  for  personal  serv- 
ice, of  whatever  kind  and  in  whatever  form  paid, 
or  from  professions,  vocations,  trades,  businesses, 
commerce,  or  sales,  or  dealings  in  property, 
whether  real  or  personal,  growing  out  of  the  owner- 
ship or  use  of  or  interest  in  such  property;  also 
from  interest,  rent,  dividends,  securities,  or  the 
transaction  of  any  business  carried  on  for  gain  or 
jDrofit,  or  gains  or  profits  and  income  derived  from 
any  source  whatever.  *  *  * 


( 


Sec.  167.  Income  for  Benefit  of  Geantoe. 

(a)  Where  any  part  of  the  income  of  a  trust — 

(1)  is,  or  in  the  discretion  of  the  grantor  or 
of  any  person  not  having  a  substantial  adverse 
interest  in  the  disposition  of  such  part  of  the 
income  may  be,  held  or  accumulated  for  future 
distribution  to  the  grantor;  or 

(2)  may,  in  the  discretion  of  the  grantor  or  of 
any  person  not  having  a  substantial  adverse 
interest  in  the  disposition  of  such  part  of  the 
income,  be  distributed  to  the  grantor;  or 

(3)  is,  or  in  the  discretion  of  the  grantor  or 
of  any  person  not  having  a  substantial  adverse 
interest  in  the  disposition  of  such  part  of  the 
income  may  be,  applied  to  the  payment  of  prem- 
iums upon  policies  of  insurance  on  the  life  of 
the  grantor  (except  policies  of  insurance  ir- 
revocably payable  for  the  purposes  and  in  the 
manner  specified  in  section  23  (o),  relating  to 
the  so-called  "charitable  contribution"  deduc-i 
tion)  ; 
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then  such  part  of  the  income  of  the  trust  shall  be 
included  in  computing  the  net  income  of  the 
grantor. 

(b)  As  used  in  this  section,  the  term  "in  the 
discretion  of  the  grantor"  means  "in  the  discre- 
tion of  the  grantor,  either  alone  or  in  conjunction 
with  any  person  not  having  a  substantial  adverse 
interest  in  the  disposition  of  the  part  of  the  income 
in  question". 

The  corresponding  sections  of  the  Internal  Revenue 
Code  contain  substantially  the  same  provisions  as  those 
above. 

Treasury   Regulations    101,    promulgated   under    the 
Revenue  Act  of  1938: 


Aet.  167-1.  Trusts  in  the  income  of  which  the 
grantor  retains  an  interest. — (a)  Scope. — Section 
167  prescribes  that  the  income,  or  any  part  of 
the  income,  of  certain  trusts  shall  be  taxed  to  the 
grantor,  not  because  the  grantor  has  retained  a 
certain  interest  in  the  corpus  of  the  trust  (as  in 
section  166),  but  because  of  his  retention  of  a 
certain  interest  in  the  income  of  the  trust.  This 
article  deals  with  the  taxation  of  such  income.  The 
term  "income,"  as  used  in  this  article,  means  any 
part  or  the  whole  of  the  income  of  the  trust. 

(b)  Test  of  taxability  to  the  grantor. — The  test 
prescribed  by  the  Act  as  to  the  sufficiency  of  the 
grantor's  retained  interest  in  the  trust  income, 
resulting^^  in  the  taxation  of  such  income  to  the 
grantor,  is  whether  he  has  failed  to  divest  himself, 
permanently  and  definitively,  of  every  right  which 
might,  by  any  possibility,  enable  him  to  have  such 
income,  at  some  time,  distributed  to  him  either 
actually  or  constructively.  Such  a  distribution 
to  the  grantor  occurs  within  the  meaning  of  sec- 
tion 167  if  the  income  is  paid  to  him  or  to  another 
in  obedience  to  his  direction  or  if  the  income  is 
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applied  in  payment  of  premiums  upon  policies  of 
insurance  on  the  grantor's  life. 

For  the  purposes  of  this  article,  the  sufficiency 
of  the  grantor's  retained  interest  in  the  income 
is  not  affected  by  the  fact  that  the  grantor  has 
provided  that  the  right  to  so  effect  or  direct  the 
distribution  of  income  is,  or  may  at  some  future 
time  be,  vested  in  any  person  (either  alone  or  in 
conjunction  with  the  grantor)  not  having  a  sub- 
stantial interest  in  the  income  adverse  to  the 
grantor.  A  bare  legal  interest,  such  as  that  of  a 
trustee,  is  never  substantial  and  never  adverse. 

If  the  grantor  has  retained  any  such  interest  in 
the  income,  such  income  is  taxable  to  the  grantor 
regardless  of — 

(1)  whether  it  may  be  distributed  currently  or 
accumulated  for  future  distribution; 

(2)  whether  such  distribution,  either  current 
or  subject  to  accumulation,  is  fixed  by  the  trust 
instrument  or  is  dependent  on  an  exercise  of 
discretion ; 

(3)  whether,  if  such  distribution  is  in  any 
way  effected  by  or  dependent  on  an  exercise  of 
discretion,  the  person  exercising  the  discretion 
is  the  grantor  or  a  ]3erson  not  having  a  sub- 
stantial interest  in  tlie  income  adverse  to  the 
grantor,  or  both; 

(4)  the  time  or  times  of  such  distribution, 
whether  within  or  without  the  taxable  period, 
whether  conditioned  on  the  precedent  giving  of 
notice,  or  on  the  elapsing  of  an  interval  of  time, 
or  on  the  happening  of  a  sj^ecified  event,  or 
otherwise ; 

(5)  when  the  trust  was  created. 

Thus  the  inclusion  of  any  trust  within  the  scope 
of  section  167  is  based  on  the  fact  that  the  grantor 
has  retained  an  interest  in  the  income  therefrom 
by  which  he  is,  or  may  be  enabled  at  some  time, 
to  receive  its  benefits.    But  the  provisions  of  sec- 
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tion  167  are  not  to  be  rei2,arded  as  exehiding  from 
taxation  to  the  grantor  the  income  of  other  trusts, 
not  specified  therein,  in  which  the  grantor  is,  for 
the  purposes  of  the  Act,  simihirly  regarded  as 
remaining  in  substance  the  owner  of  the  trust 
income.  If,  for  example,  trust  income  is  applied 
in  satisfaction  of  the  grantor's  legal  obligation 
whether  to  pay  a  debt,  to  support  dependents,  to 
pay  alimony,  to  furnish  maintenance  and  support, 
or  otherwise,  such  income  is  in  all  cases  taxable 
to  the  grantor. 

If  the  grantor  strips  himself  permanently  and 
definitely  of  every  such  interest  retained  by  him, 
the  income  of  the  trust  realized  after  such  divest- 
ing takes  effect  is  not  taxal)le  to  the  grantor  but 
is  taxable  as  provided  in  sections  161  and  162. 

A  person  may  have  an  interest  that  is  both  sub- 
stantial and  adverse  to  the  grantor  in  the  disposi- 
tion of  only  part  of  the  income.  There  is  to  be 
excluded  in  computing  the  net  income  of  the  gran- 
tor only  that  part  of  the  trust  income  in  the  dis- 
position of  which  such  person  has  a  substantial 
interest  adverse  to  the  grantor. 


The  above  provisions  of  Regulations  101  are  sub- 
stantially the  same  as  Section  19.167-1  of  Regulations 
103. 
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BRIEF  FOR  THE  RESPONDENTS. 


Opinion  Below. 

The  opinion  of  the  Tax  Court  [R.  29-70]  is  reported  at 
12  T.  C.  817. 
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Jurisdiction. 

A  notice  of  deficiency  was  mailed  by  the  Commissioner 
of  Internal  Revenue  to  each  of  the  respondents  on  June  30, 
1943,  proposing  deficiencies  in  individual  income  taxes 
for  the  calendar  years  1938,  1939,  1940,  and  1941.  [R. 
8-16,  92-101,  116-127.  142-154,  171-179,  195-203,  and 
219-228.]  A  petition  to  the  Tax  Court  of  the  United 
States  was  filed  by  each  respondent  on  September  27,  1943, 
pursuant  to  and  within  the  90-day  period  prescribed  by 
Section  272(a)  of  the  Revenue  Act  of  1938  and  Section 
272(a)  of  the  Internal  Revenue  Code.  [R.  2-16,  86-101, 
110-127,  136-154,  163-179,  189-203,  and  212-228.]  Issue 
was  joined  by  the  filing  of  the  Commissioner's  answers  on 
November  17,  1943.  [R.  17-19,  102-104,  128-130,  154- 
157,  180-184,  204-206,  and  228-231.] 

The  Tax  Court's  opinion  (12  T.  C.  817)  was  promul- 
gated May  17,  1949  [R.  29-70],  and  on  May  24,  1949,  a 
decision  was  entered  in  each  proceeding.  On  June  7, 
1949,  the  Commissioner  of  Internal  Revenue  filed  a  motion 
to  vacate  said  decisions  [R.  71-73],  and  said  decisions  were 
vacated  by  order  of  the  Tax  Court  dated  August  15,  1949 
[R.  74].  On  November  30,  1949,  the  Tax  Court  entered 
an  order  denying  the  Commissioner's  motion  to  reconsider 
and  set  aside  the  findings  of  fact  and  opinion,  together  with 
a  memorandum  explaining  its  reasons  for  the  denial  [R. 
75-80] ,  and  on  the  same  day,  November  30,  1949,  it  entered 
a  decision  in  each  case  in  conformity  with  the  decision 
theretofore  vacated  [R.  81,  105,  131,  157-158,  184,  207, 
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and  232].*  Petitions  for  review  of  said  decisions  were 
filed  by  the  Commissioner  of  Internal  Revenue  on  Febru- 
ary 17,  1950  [R.  82-83,  106-107,  132-133,  158-160,  185- 
186,  208-209,  and  233-234],  pursuant  to  Section  1141  of 
the  Internal  Revenue  Code  and  within  the  3-months' 
period  specified  in  Section  1142  of  the  Internal  Revenue 
Code.  The  respondents'  tax  returns  for  the  years  in 
question  were  filed  with  the  Collector  of  Internal  Revenue 
for  the  Sixth  District  of  California,  at  Los  Angeles,  Cali- 
fornia. [R.  2  and  17,  86  and  102,  110  and  128,  136  and 
154,  163  and  180,  189  and  204,  and  212  and  229.] 

Statutes  and  Regulations  Involved. 

The  pertinent  provisions  of  the  applicable  statutes  and 
Regulations  involved  are  set  forth  in  the  Appendix. 

Questions  Presented. 

1.  Whether  the  Tax  Court's  determination  that  certain 
stock  dividends  were  required  to  be  retained  as  corpus  of 
a  trust  and  could  not  be  distributed  to  the  respondents  as 
beneficiaries  of  the  trust  was  an  erroneous  interpretation 
of  the  Trust  Agreement. 

2.  Whether  the  Tax  Court  was  correct  in  its  determina- 
tion that  the  trust  as  a  separate  entity  should  be  respected 
for  tax  purposes  and  that  the  individual  respondents,  there- 


*As  st.'ited  on  page  2  uf  the  Commissioner's  brief,  the  record 
prints  some  of  the  decisions  entered  on  May  24,  1949,  and  others 
entered  on  November  30.  1949.  Decisions  were  entered  in  each  case 
on  both  dates,  but  the  decision  entered  in  each  case  on  November  30, 
1949,  was  identical  to  the  decision  in  that  case  entered  on  May  24, 
1949. 


fore,  should  not  be  subjected  to  income  tax  upon  stock 
dividends  which  they  did  not  and  could  never  individually 
receive. 

Statement. 

The  Commissioner's  statement  of  the  case,  consisting 
largely  of  a  digest  of  the  Trust  Agreement,  is  a  repetition 
of  the  facts  as  found  by  the  Tax  Court,  which  in  turn 
were  based  upon  the  facts  as  stipulated  by  the  parties.  In- 
asmuch as  the  respondents  do  not  controvert  any  of  those 
facts,  we  shall  not  repeat  them  here.  We  desire,  however, 
to  state  briefly  the  background  giving  rise  to  the  present 
problem. 

Chandis  Securities  Company  was  organized  in  1916. 
[R.  25.]  It  fell  within  the  definition  of  a  personal  holding 
company  under  the  subsequently-enacted  personal  holding 
company  surtax  provisions  of  the  revenue  laws,  which  levy 
a  special  surtax  upon  income  of  a  personal  holding  com- 
pany that  is  not  distributed  to  its  stockholders.  Under 
the  Revenue  Act  of  1936  the  tax  on  such  undistributed 
earnings  was  not  prohibitive,  amounting  to  only  18%  of 
the  undistributed  income  up  to  $100,000.00  in  any  one 
year.  See  Section  351(a)(2)  of  the  Revenue  Act  of 
1936.  The  rate  was  drastically  increased  by  the  Revenue 
Act  of  1937,  applicable  to  years  beginning  in  1937,  so  that 
the  first  $2,000.00  of  undistributed  income  was  taxed  at 
the  rate  of  65%  and  all  undistributed  income  in  excess 
of  $2,000.00  was  taxed  at  75%.  See  Section  1  of  the 
Revenue  Act  of  1937.  And  those  high  rates  remained  in 
effect  under  Section  401  of  the  Revenue  Act  of  1938. 
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Chandis  Securities  Company  was  indebted  to  a  bank  in 
a  very  substantial  amount  on  its  own  obligations  and  obli- 
gations of  its  wholly-owned  subsidiary,  the  Southwest 
Land  Company.  [R.  50.]  By  reason  of  the  terrific  in- 
crease in  personal  holding  company  surtax  rates  in  1937. 
the  company  was  placed  in  a  dilemma.  For  practical  pur- 
poses it  became  impossible  for  the  company  to  retain  its 
earnings  for  the  liquidation  of  its  obligations  and  those  of 
its  wholly-owned  subsidiary,  for  three-fourths  of  any  earn- 
ings thus  retained  would  be  taken  by  the  Government  in 
taxes  and  only  25%  would  be  left  with  which  to  liquidate 
the  indebtedness. 

The  purpose  of  the  personal  holding  company  tax,  of 
course,  was  to  force  personal  holding  companies  to  dis- 
tribute their  earnings  so  that  tax  on  the  dividends  would 
be  collected  from  the  stockholders. 

The  Chandis  Securities  Company  met  this  problem  in 
what  seemed  to  be  the  only  practicable  way  under  the 
statute.  It  had  outstanding  only  common  stock.  By 
authorizing  the  issuance  of  new  preferred  stock  and  dis- 
tributing such  preferred  stock  to  the  holders  of  the  common 
stock,  a  taxable  stock  dividend  would  result.  This  would 
satisfy  the  purposes  of  the  personal  holding  company  sur- 
tax, in  that  ordinary  dividend  tax  would  be  paid  by  the 
stockholders  upon  the  earnings  of  the  company,  but  at  the 
same  time  the  corporation  would  be  permitted  to  retain  a 
portion  of  the  cash  earnings  represented  by  the  preferred 
stock  and  could  apply  such  cash  earnings  toward  the  pay- 
ment of  the  obligations  mentioned. 


This  course  was  adopted.  During  each  of  the  years 
1937,  1938,  1939,  1940,  and  1941  a  portion  of  the  earnings 
of  Chandis  Securities  Company  was  distributed  as  cash 
dividends,  while  such  earnings  as  were  needed  to  pay  the 
obHgations  referred  to  were  retained  by  the  company  and 
an  equivalent  amount  of  preferred  stock  was  distributed 
on  the  common  stock.  [R.  50.]  Although  it  does  not 
appear  in  the  record,  the  obHgations  have  now  long  since 
been  discharged  and  the  consequent  necessity  of  retaining 
cash  earnings  through  distribution  of  taxable  preferred 
stock  dividends  has  been  eliminated. 

That  this  method  of  retaining  cash  needed  by  a  corpora- 
tion in  its  business  or  to  pay  debts  was  wholly  legitimate 
and  sanctioned  by  Congress  and  the  Courts  is  reflected  in 
the  following  quotation  from  Hclvcring  v.  Griffiths,  318 
U.  S.  371 : 

"On  March  3,  1936,  the  President  had  suggested 
the  enactment  of  a  tax  upon  the  undistributed  income 
of  corporations.     *     *     * 

"At  the  hearings  of  the  Congressional  Committees 
the  proposed  tax  was  attacked  as  being  a  measure 
which  would  have  the  efifect  of  forcing  the  distribution 
by  corporations  of  assets  needed  in  their  business.  Its 
supporters  anticipated  the  decision  of  this  Court  in  the 
Koshland  Case  and  countered  with  statements  that 
dividends  taxable  as  income  to  the  shareholders — 
which  would  have  the  effect  of  avoiding  the  undis- 
tributed profits  tax  on  the  corporation — could  be  de- 
clared and  the  undistributed  profits  tax  avoided  with- 
out the  necessity  of  distributing  assets.     *     *     *" 


— 7— 

The  controversy  in  the  present  cases  arises  because 
35,394  of  the  outstanding  38,288  shares  of  common  stock 
of  Chandis  Securities  Company  were  owned  and  held  by 
the  Chandler  Trust  No.  2,  which  had  been  created  on  June 
26,  1935.  The  preferred  stock  distributed  on  the  common 
shares  held  by  the  trust  were  issued  in  the  names  of  and 
delivered  to  the  trustees;  and  since  the  Trust  Agreement 
contained  the  rather  common  provision  that  stock  dividends 
should  inure  to  or  fall  upon  principal  such  preferred  stock 
was  added  to  corpus  of  the  trust  and  has  been  so  held  to 
this  date.  The  trust  reported  the  stock  dividends  as  tax- 
able income  which  was  not  distributed  or  distributable  to 
the  beneficiaries  and  hence  the  trust  itself  paid  substantial 
income  taxes  on  such  income.     [R.  47-50.] 

The  Commissioner  of  Internal  Revenue  sought  to  tax 
such  stock  dividends  to  the  eight  individuals  who  created 
the  trust,  seven  of  whom  are  the  respondents  here,  upon  the 
grounds  ( 1 )  that  they  could  amend  the  Trust  Agreement 
in  such  a  way  as  to  permit  the  distribution  of  the  stock 
dividends  to  themselves  individually  (hence  subjecting  them 
to  tax  under  Section  167  of  the  Revenue  Act  of  1938  and 
of  the  Internal  Revenue  Code),  or  (2)  that  the  existence 
of  the  trust  should  be  ignored  for  tax  purposes  and  the 
individual  grantors  should  be  treated  as  the  owners  of  the 
trust  corpus  under  Section  22(a)  of  the  Revenue  Act  of 
1938  and  of  the  Internal  Revenue  Code  within  the  doctrine 
of  Helvcring  v.  Clifford,  309  U.  S.  331. 

The  Tax  Court,  however,  held  that  the  Trust  Agreement 
forbids  any  amendment  that  would  permit  distribution  of 


— 8— 

the  stock  dividends  and  hence  Section  167  is  not  appHcable. 
This  interpretation  of  the  Trust  Agreement  is  the  one 
the  taxpayers,  parties  to  the  agreement,  have  always  main- 
tained as  reflecting  their  intent.  But  we  have  the  curious 
situation  here  of  an  outside  party — ^the  Commissioner  of 
Internal  Revenue — arguing  before  this  Court  that  such 
interpretation  of  the  instrument  is  erroneous ;  that  the  tax- 
payers possess  a  power  they  never  have  thought  they 
possessed,  a  power  they  never  intended  to  possess,  a  power 
they  do  not  want,  and  a  power  the  exercise  of  which  would 
go  a  long  way  toward  nullifying  the  very  purpose  they 
intended  to  accomplish  by  creation  of  the  trust.  The  tax- 
payers maintain  that  the  Tax  Court's  interpretation  of 
the  Trust  Agreement  was  correct  and  should  be  affirmed  by 
this  Court. 

With  respect  to  Section  22(a),  the  Tax  Court  held  that 
the  trust  was  established  for  a  legitimate  business  purpose, 
with  no  thought  whatever  of  reducing  income  taxes;  that 
each  individual  grantor  executed  the  Trust  Agreement  for 
the  very  purpose  of  surrendering  important  and  substantial 
attributes  of  ownership  theretofore  enjoyed  by  him  as 
owner  of  his  shares ;  that  he  did  not  in  substance  or  in  fact 
remain  the  owner  of  his  share  of  the  trust  corpus ;  and 
hence  it  would  be  improper  to  tax  him  upon  the  stock 
dividends  as  if  the  trust  had  not  been  created.  The  tax- 
payers contend  that  these  conclusions  were  eminently  sound 
and  should  be  affirmed  by  this  Court. 
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Summary  of  Argument. 

1.  Eight  individuals,  of  whom  seven  are  the  respond- 
ents here,  owned  certain  shares  of  stock  of  The  Times- 
Mirror  Company  and  Chandis  Securities  Company.  They 
created  a  trust  in  1935  and  each  contributed  his  shares  of 
such  stock  as  corpus  of  the  trust.  The  trust  is  irrevocable 
and  is  to  terminate  only  upon  the  death  of  the  last  survivor 
of  the  grantors  and  their  children  who  were  living  upon 
creation  of  the  trust — 21  individuals  in  all,  ranging  in  age 
from  two  months  up  to  68  years.  The  principal  purpose 
of  the  trust  was  to  hold  and  conserve  the  shares  of  stock 
until  termination  of  the  trust.  No  amendment  of  the  trust 
could  be  effective,  directly  or  indirectly,  to  change  the 
initial  character  of  the  trust  estate  or  the  duration  of  the 
trust.  Stock  dividends  were  required  to  be  added  to  corpus 
of  the  trust.  The  Tax  Court  correctly  held  that  stock 
dividends  received  by  the  trust  could  never  be  distributed  to 
the  grantors  of  the  trust  and  hence  such  stock  dividends 
were  taxable  to  the  trust  and  not  to  the  grantors  under 
Section  167  of  the  Revenue  Act  of  1938  and  the  Internal 
Revenue  Code.  The  Tax  Court  also  correctly  held  that 
Section  167  does  not  apply  by  virtue  of  a  power  to  appoint 
the  corpus,  including  accumulated  stock  dividends,  after 
the  death  of  a  grantor. 

2.  The  trust  involved  here  was  created  for  purposes 
diametrically  opposed  to  those  for  which  trusts  are  created 
under  the  doctrine  of  Helvering  v.  Clifford,  309  U.  S.  331. 
Each  grantor  intended,  by  creation  of  the  trust,  to  sur- 
render, and  did  surrender,  his  absolute  ownership  of  his 
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shares  of  stock  for  a  wholly  legitimate  business  purpose, 
as  the  Tax  Court  held,  and  with  no  thought  whatever  of 
savings  in  income  taxes  or  estate  taxes.  The  trust  was 
not  created,  as  is  the  usual  Clifford-type  trust,  in  an  effort 
to  create  two  or  more  taxable  units  where  there  is  in  sub- 
stance but  one  economic  unit,  retaining  as  much  dominion 
and  control  as  possible  and  still  effect  a  savings  in  surtax. 
The  stock  dividends  in  question  did  not  remain  for  dis- 
tribution within  an  intimate  family  group  consisting  of 
one  economic  unit,  but  are  dedicated  to  be  held  for  decades 
as  corpus  of  a  trust,  for  as  long  a  term  as  is  permitted  by 
the  laws  of  California.  The  Tax  Court  correctly  appraised 
the  realities  of  the  situation  in  holding  that  each  of  the 
eight  trustees  was  independent  of  the  others  and  in  decid- 
ing that  the  existence  of  the  trust  should  not  be  ignored  for 
tax  purposes.  Its  decision  that  each  grantor  did  not  re- 
main in  substance  the  owner  of  his  contribution  to  the 
trust  corpus  should  be  affirmed. 

3.  In  the  alternative,  the  respondents  would  not  be 
taxable  upon  the  stock  dividends  under  the  Commissioner's 
regulations  subsequently  adopted,  and  they  are  entitled  to 
the  benefit  of  his  announced  policy  not  to  tax  grantors  of 
trusts  for  earlier  years  if  they  would  not  be  taxable  in 
subsequent  years  under  the  regulations. 
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ARGUMENT. 

I. 

The  Tax  Court  Correctly  Interpreted  the  Trust  Agree- 
ment as  Forbidding  Distribution  of  the  Stock  Divi- 
dends to  the  Individual  Respondents,  and  Correctly 
Held  That  Section  167  of  the  Revenue  Act  of  1938 
and  the  Internal  Revenue  Code  Does  Not  Apply. 

The  Commissioner's  argument  that  the  grantors  should 
be  taxed  under  Section  167  of  the  Revenue  Act  of  1938 
and  of  the  Internal  Revenue  Code  is  his  second  argument, 
on  pages  Z7  to  41  of  his  brief.  Logically,  however,  we 
feel  that  this  matter  should  be  decided  first,  for  the  alleged 
power  to  have  the  stock  dividends  distributed  to  the  gran- 
tors is  also  one  of  the  factors  the  Commissioner  stresses 
in  attempting  to  apply  Section  22(a)  of  the  Revenue  Act 
of  1938  and  of  the  Internal  Revenue  Code.  See  pages  32- 
34  of  his  brief.  Hence,  we  prefer  to  answer  this  conten- 
tion first. 

The  provision  of  the  Trust  Agreement  which  requires 
that  stock  dividends  shall  "inure  to  or  fall  upon  principal" 
appears  in  Article  VI(6)(a).  Article  IX  of  the  agree- 
ment, after  specifying  that  the  trust  shall  be  irrevocable, 
provides  that  the  trustors  during  their  joint  lives  can  by 
their  unanimous  agreement  in  writing  amend  or  modify 
the  provisions  of  Articles  II,  III,  V,  VI,  VII,  and  IX. 
Hence,  the  Commissioner  reasons,  the  trustors  by  unani- 
mous agreement  can  amend  Article  VI  to  provide  that 
stock  dividends  should  be  deemed  to  be  income,  not  to  be 
added  to  corpus  but  distributable  to  the  present  benefici- 
aries.   Hence,  he  argues  that  within  the  meaning  of  Section 
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167  the  stock  dividends  may  be  distributed  to  the  grantors 
or  are  held  or  accumulated  for  future  distribution  to  the 
grantors. 

But  Article  IX,  after  grantinc^  the  power  to  amend  by 
unanimous  agreement,  follows  immediately  with  this  Hmita- 
tion: 

"*  *  *  but  no  such  modification  shall  be  effec- 
tive, directly  or  indirectly,  to  change  the  provisions  as 
to  the  duration  of  this  trust  or  the  initial  character 
of  the  Trust  Estate,  as  provided  in  Articles  I,  IV, 
and  VIII,  the  provisions  of  which  last  numbered 
Articles  shall  in  all  respects  and  in  each  and  every 
provision  thereof  be  and  remain  irrevocable." 

Hence,  no  modification  of  any  Article  in  the  Trust  Agree- 
ment can  be  effective,  directly  or  indirectly,  to  change  the 
"initial  character"  of  the  trust  estate. 

What  is  the  "initial  character"  of  the  trust  estate? 
The  introductory  clause  of  the  Trust  Agreement  recites 
that  the  trustors  desire  to  unite  and  vest  in  the  trustees 
"the  interests  of  each  of  the  trustors  in  said  corporations," 
and  that  there  should  be  "held,  conserved,  administered 
and  eventually  distributed.  *  *  *  those  assets  which 
are  respectively  contributed  by  them  to  the  Trust  Estate." 
It  also  recites  that  the  trustors  have  delivered  and  assigned 
to  the  trustees  certain  certificates  representing  shares  of 
the  capital  stock  of  the  two  corporations,  and  that  said 
personal  property  shall  be  deemed  to  be  the  trust  estate. 
Following  such  introductory  provisions,  Article  I  specifies 
that  the  trust  estate  shall  be  deemed  to  be  segregated  into 
two  parts,  one  part  consisting  "of  all  of  the  shares  of  the 
capital  stock  of  the  Times-Mirror  Company  delivered  to 
the  Trustees  hereunder"  and  the  other  consisting  "of  all 
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of  the  shares  of  the  capital  stock  of  Chandis  Securities 
Company  delivered  to  the  Trustees  hereunder." 

In  other  words,  the  "initial  character"  of  the  trust  estate 
consisted  of  shares  of  stock — to  wit,  35,394  shares  of  the 
outstanding  38,288  shares  of  common  stock  of  Chandis 
Securities  Company,  and  350  shares  of  the  outstanding 
5,760  shares  of  stock  of  the  Times-Mirror  Company. 

The  Commissioner,  by  confusing  "certificates"  with 
"shares,"  argues  in  effect  that  the  initial  character  of  the 
trust  estate  consisted  only  of  the  particular  certificates 
that  were  delivered  by  the  grantors  to  the  trustees,  and 
that  no  matter  how  much  the  shares  represented  by  those 
certificates  might  be  diluted  with  stock  dividends  the  initial 
character  of  the  trust  estate  would  not  be  changed  so  long 
as  the  original  certificates  remained  on  hand  with  the 
trustees.  Thus,  on  page  33  of  his  brief  the  gist  of  the 
Commissioner's  argument  is  found  in  the  following  sen- 
tence : 

"Obviously,  the  stock  dividends  were  not  part  of 
the  initial  trust  estate  and  to  distribute  them  would 
not  change  its  initial  character  or  terminate  the  trust. 

Here  we  have  exposed  the  fallacy  in  the  Commissioner's 
position.  Suppose  either  corporation  desired  to  split  up 
its  stock  into  smaller  units  and  accomplished  this  result  by 
distributing  stock  dividends  of  say  10  new  shares  on  every 
outstanding  share  of  stock,  or  even  100  shares  for  one. 
The  Commissioner's  position  is  that  the  grantors  could 
amend  the  trust  and  take  unto  themselves  the  10  shares  or 
the  100  shares  for  every  share  held  by  the  trust,  and  that 
this  would  not  change  the  "initial  character"  of  the  trust 
estate.    Such  a  procedure  obviously  would  reduce  the  share 
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in  the  corporation  represented  by  the  certificates  delivered 
to  the  trustees  to  merely  10%  or  1%  of  the  share  repre- 
sented by  those  certificates  before  such  a  distribution. 
Instead  of  owning  roughly  35,000  out  of  38,000  shares, 
if  the  Commissioner's  position  is  correct  the  trust  would 
own  only  35,000  out  of  380,000  shares  or  even  3,800,000 
shares.  For  the  Commissioner  to  contend  that  this  would 
not  change  the  initial  character  of  the  trust  estate  is  absurd. 
The  "initial  character"  of  the  trust  estate  obviously  has 
reference  to  the  substantive  shares  contributed  to  the  trust 
and  not  merely  the  paper  evidence  or  certificates  repre- 
senting those  shares. 

Fletcher's  Cyclopedia  Corporations,  Volume  11,  Chapter 
58,  Section  5083,  page  28,  draws  the  distinction  between 
shares  of  stock  and  certificates  as  follows : 

"A  share  of  stock  is  one  of  the  proportionate  in- 
tegers or  units  of  the  capital  stock,  and  is  the  interest 
or  right  which  the  owner  or  holder  thereof  has  in  the 
management  of  the  corporation  and  to  share  in  the 
profits  thereof  and  in  the  property  and  assets  thereof 
on  dissolution,  after  the  payment  of  the  corporate 
debts  and  obligations." 

And  Section  5092,  pages  55-56: 

"It  is  well  settled  that  a  certificate  of  stock  in  a 
corporation  is  not  the  stock  itself.  It  is  the  mere  evi- 
dence of  the  holder's  ownership  of  the  stock  and  of 
his  rights  as  a  stockholder  to  the  extent  specified 
therein    *    *    *." 

The  following  quotations  from  Scott  on  Trusts,  Volume  j 
2.  are  sufficient  to  indicate  that  distribution  of  the  stock 
dividends  would  change  the  initial  character  of  the  trusti 
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estate.  Thus,  he  states  in  Section  231.2,  pages  1251 
and  1252: 

"§231.2.  Stock  dividends.  Where  a  trustee  is 
authorized  to  retain  certain  shares  of  stock  but  is  not 
authorized  to  purchase  similar  shares,  and  the  corpora- 
tion issues  further  shares  to  the  shareholders  as  a 
stock  dividend,  the  trustee  can  retain  the  new  shares. 
In  such  a  case  he  is  not  investing  trust  funds  in  the 
purchase  of  the  shares,  but  is  merely  maintaining  the 
proportionate  interest  of  the  trust  in  the  corporate 
undertaking."     (Emphasis  added.) 

And  in  Section  236.3,  page  1305,  in  discussing  whether,  in 
the  absence  of  specification  in  the  trust  instrument,  stock 
dividends  should  be  treated  as  income  or  principal,  the 
following  comment  appears : 

"One  objection  to  allocating  the  whole  or  a  part 
of  a  stock  dividend  to  income  is  that  even  though 
there  is  no  impairment  of  the  value  of  the  principal 
of  the  trust  at  the  time  of  its  creation,  yet  the  propor- 
tionate interest  of  the  trust  estate  in  the  corporation  is 
diminished.     *     *     *" 

The  same  principle  has  been  established  by  decisions  of 
the  United  States  Supreme  Court.  In  Gibbons  z'.  Mahon, 
136  U.  S.  549,  10  S.  Ct.  1057,  34  L.  Ed.  525,  the  Court 
said: 

"A  stock  dividend  really  takes  nothing  from  the 
property  of  the  corporation,  and  adds  nothing  to  the 
interests  of  the  shareholders.  Its  property  is  not 
diminished  and  their  interests  are  not  increased.  After 
such  a  dividend,  as  before,  the  corporation  has  the 
title  in  all  the  corporate  property;  the  aggregate  in- 
terests therein  of  all  the  shareholders  are  represented 
by  the  whole  number  of  shares,  and  the  proportional 
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interest  of  each  shareholder  remains  the  same.  The 
only  change  is  in  the  evidence  which  represents  that 
interest,  the  new  shares  and  the  original  shares  to- 
gether representing  the  same  proportional  interest  that 
the  original  shares  represented  before  the  issue  of  new 
ones." 

Hence,  the  Tax  Court  in  the  present  cases  was  eminently 
sound  when  it  concluded  as  follows  [R.  63-64]  : 

"*  *  *  Reference  to  Exhibit  2-B  attached  to 
the  stipulated  facts  shows  that  the  preferred  stock 
carried  voting  rights  of  one  and  three-sevenths  votes 
for  each  share  of  preferred,  as  compared  to  one  vote 
for  each  share  of  common.  Any  amendment  by  the 
trustors  as  a  group  that  distributed  the  preferred 
stock  would,  therefore,  destroy  the  proportionate  in- 
terest that  the  trust  had  in  Chandis.  Such  an  amend- 
ment would  change  the  initial  character  of  the  trust 
and  would  exceed  the  limited  power  of  modification 
reserved  by  the  trustors." 

The  Tax  Court  went  further  and  advanced  two  addi- 
tional reasons  why  the  stock  dividends  could  not  be  dis- 
tributed to  the  grantors  within  the  meaning  of  Section 
167.    It  stated  as  follows  [R.  64]  : 

"Another  reason  which  makes  any  joint  action  by 
the  trustors  on  the  above  amendment  unlikely  is  the 
adverse  interest  of  Norman  Chandler.  His  personal 
interests  would  undoubtedly  lead  him  to  object  to  any 
modification  that  would  hurt  his  chances  to  assume  the 
presidency  of  The  Times.  Without  his  consent  the 
other  trustors  would  be  powerless  to  modify  the  trust 
instrument  in  any  particular. 

"A  third  deterring  factor  in  making  any  such 
amendment  is  the  rights  of  the  remaindermen.  As 
hereinabove  pointed  out,  California  law   would  not 
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permit  the  trustors  to  terminate  the  trust  upon  the 
theory  that  they  were  the  only  interested  parties.  If 
the  trustors  could  amend  so  as  to  distribute  a  part  of 
the  trust  corpus,  they  could  amend  so  as  to  distribute 
the  entire  corpus  and  thus  terminate  the  trust.  The 
law  will  not  permit  the  trustors  to  accomplish  by  in- 
direction that  which  they  can  not  do  directly.  We 
are  of  the  opinion  that  any  remainderman  could,  by 
proper  court  action,  prevent  the  trustors  from  dis- 
tributing the  corpus  to  the  life  tenants.    *    *    *" 

In  other  words,  the  Tax  Court  correctly  held  that  Nor- 
man Chandler,  whose  consent  was  necessary  to  any  modifi- 
cation of  the  trust,  would  be  adverse  to  an  amendment 
which  would  permit  the  voting  power  of  the  stock  held  in 
the  trust  to  be  diluted.  The  Commissioner's  brief,  in  a 
footnote  on  page  30,  denies  that  Norman's  interest  would 
be  adverse.  But  the  Commissioner  apparently  misses  the 
point.  All  he  says  is  that  if  adverse  interests  were  to 
develop  later  among  the  grantors  that  would  be  irrelevant. 
But  the  question  is  not  whether  a  conflict  might  develop 
between  the  grantors.  The  question  is,  if  one  of  the 
grantors  should  suggest  that  the  trust  be  amended  in  such 
a  way  that  stock  dividends  might  be  distributed  to  them, 
would  such  a  proposal  be  contrary  to  Norman  Chandler's 
personal  interests?  We  maintain  that  the  Tax  Court  cor- 
rectly appraised  the  situation  in  holding  that  Norman 
Chandler,  who  was  assured  of  lifetime  occupancy  of  the 
presidency  of  the  Times-Mirror  Company  under  the  trust 
as  it  was  initially  created,  would  be  substantially  adverse  to 
an  amendment  which  would  dilute  the  voting  power  of  the 
trust  and  which  might  thereby  jeopardize  his  position. 

The  third  reason,  as  expressed  by  the  Tax  Court  in  the 
above  quotation,  brings  up  another  interesting  point.     One 
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of  the  principal  contentions  of  the  Commissioner  before 
the  Tax  Court  was  that  Chandler  Trust  No.  2  was  not  a 
valid  trust,  since  no  one  had  an  interest  in  it  other  than  the 
grantors  themselves  and  hence  they  could  terminate  it  at 
will.  As  the  Commissioner  states  on  pages  18  and  19  of 
his  brief,  the  Tax  Court  held  that  the  trust  was  a  valid 
trust  and  that  the  trust  could  not  be  revoked  under  Sec- 
tion 166  of  the  Internal  Revenue  Code.  The  Commissioner 
does  not  challenge  these  determinations  in  his  statement 
of  points  to  be  urged  set  forth  on  page  19  of  his  brief. 
He  has  abandoned  his  argument  that  a  valid  trust  was  not 
created,  and  he  likewise  has  abandoned  his  argimient  that 
the  trust  is  revocable. 

Hence,  the  above  quotation  from  the  Tax  Court  is  par- 
ticularly significant  here.  Since  admittedly  the  trust  can- 
not be  revoked  or  terminated  by  the  grantors,  the  law  will 
not  permit  them  to  do  indirectly  what  they  cannot  do 
directly  and  hence  California  law  would  not  permit  the 
trustors  to  amend  the  trust  so  as  to  distribute  a  part  of  the 
trust  corpus. 

As  a  result  of  all  the  foregoing  we  believe  the  Tax  Court 
correctly  held  that  stock  dividends  could  not  be  distributed 
to  the  grantors  and  were  not  held  for  future  distribution  to 
them  within  the  meaning  of  Section  167. 

The  Commissioner's  second  argument  for  application  of 
Section  167  is  that  as  a  result  of  the  power  of  appoint- 
ment reserved  to  each  grantor  the  stock  dividends  could  be 
appointed  to  his  estate  or  to  a  creditor  and  hence  he  could 
realize  the  value  of  the  stock  dividends  during  his  lifetime. 

The  Commissioner  urges  this  Court  to  "consider  the 
realities  which  exist  in  the  case  of  a  general  power  to 
appoint  corpus,  including  income  added  thereto,   to  tak^ 
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effect  at  death,  by  means  of  which  the  grantor  may  be  able 
to  enjoy  the  equivalent  of  the  income  during  his  life. 
*    *    *"     (Pages  40  and  41  of  his  brief.) 

The  taxpayers,  on  their  part,  urge  the  Court  to  look 
at  the  realities  of  the  situation,  and  we  think  it  will  become 
apparent  that  the  Commissioner's  position  is  about  as 
unreal  as  could  be  imagined.  Thus,  we  are  told,  one  of 
these  grantors  could  approach  a  prospective  creditor  or 
lender  and  say  to  him,  "If  you  will  give  me  the  value  of 
these  stock  dividends  I  will  exercise  my  power  of  appoint- 
ment in  such  a  way  that  upon  termination  of  the  trust  the 
stock  dividends  will  be  paid  to  you."  How  would  the 
prospect  respond  to  such  a  proposition  ? 

In  looking  forward  to  the  day  when  he  might  actually 
receive  the  stock  dividends,  the  lender  or  creditor  would 
not  merely  be  speculating  upon  when  the  particular  grantor 
would  die,  for  the  trust  will  not  terminate  on  his  death. 
It  would  be  necessary  to  take  into  account  the  fact  that 
the  lender  or  creditor  could  acquire  the  stock  dividends  only 
upon  the  death  of  the  last  survivor  of  20  other  individuals. 
When  the  trust  was  created  in  1935  these  other  individuals 
ranged  in  age  from  two  months  up  to  68  years.  Seven 
of  the  grantors  ranged  from  28  to  42  years  of  age.  Six 
other  persons  whose  lives  measure  the  duration  of  the 
trust  were  between  10  and  18  years  of  age.  Six  others 
ranged  from  three  to  eight  years  of  age.  The  stock  divi- 
dends could  be  distributed  to  the  prospective  lender  or 
creditor  only  after  all  of  these  21  persons  had  died. 

How  long  would  that  be?  Certainly  50  years  would  be 
a  most  conservative  estimate — probably  much  longer.  The 
reality  of  the  situation  is  that  a  prospective  lender  or  credi- 
tor would  undoubtedly  view  the  probability  that  he  himself 
would  be  dead  before  the  stock  dividends  could  be  dis- 
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tributed  to  him.     How  much  would  he  pay  a  grantor  for 
such  a  dubious  investment? 

Mere  length  of  time,  however,  would  not  be  the  only- 
deterrent.  What  value,  if  any.  would  the  stock  dividends 
possess  50  years  from  now — any  stock,  for  that  matter? 
We  think  it  is  obvious  that  a  person  with  means  would  not 
invest  a  nickel  in  such  a  proposition. 

Hence,  the  taxpayers  \'igorously  challenge,  as  a  matter 
of  actual  fact  and  reality,  the  Commissioner's  easy  assump- 
tion that  by  means  of  a  general  power  to  appoint  the  cor- 
pus, including  the  stock  dividends,  the  grantor  may  be  able 
to  enjoy  the  equivalent  of  the  stock  dividends  during  his 
life.  Such  a  position,  instead  of  dealing  with  realities, 
escapes  to  the  realm  of  theoretical  speculation.  It  ignores 
actualities. 

It  would  be  no  answer  for  the  Commissioner  to  assert, 
and  he  does  not  assert,  that  Section  167  applies  because  the 
grantor  could  appoint  not  only  the  stock  dividends  but 
also  the  income  those  stock  dividends  might  produce  after 
his  death.  Section  167  is  concerned  with  the  possible  dis- 
tribution of  the  stock  dividends  themselves  and  not  with 
future  income  those  stock  dividends  may  hereafter  produce. 

Thus,  as  applied  to  this  case.  Section  167  provides  that 
if  the  stock  dividends  are  "held  or  accumulated  for  future 
distribution  to  the  grantor,"  or  may  be  "distributed  to  the 
grantor"  such  stock  dividends  shall  be  taxed  to  the  grantor. 

In  the  first  part  of  this  reply  we  demonstrated  that  the 
stock  dividends  cannot  be  distributed  to  the  grantors  and 
cannot  be  held  or  accumulated  for  future  distribution  to 
the  grantors. 

So,  as  an  alternative,  the  Commissioner  argues  that  the 
power  to  appoint  the  stock  dividends  after  a  grantor's  death 
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and  upon  termination  of  the  trust  is  the  equivalent  of  hav- 
ing the  stock  dividends  distributed  to  the  grantor's  estate, 
and  that  Section  167  should  be  construed  to  apply  to  income 
v^hich  will  revert,  not  to  the  grantor  himself,  but  to  his 
estate. 

Such  an  interpretation  of  Section  167  has  been  uni- 
formly rejected.  In  Lady  Marian  Batcman,  43  B.  T.  A. 
69,  affd.  (C.  A.  1)  127  F.  2d  266.  5  per  cent  of  the  trust 
income  was  to  be  accumulated  and  the  grantor  reserved  a 
power  to  appoint  the  trust  corpus  after  her  death.  The 
Board  of  Tax  Appeals  held  that  Section  167  did  not  apply 
to  such  accumulated  income,  saying: 

"*  *  *  The  accumulation  became  part  of  the 
corpus  and  could  never  come  into  the  hands  of  peti- 
tioner. We  have  been  cited  to  no  authority  and  we 
find  none  for  the  proposition  that  an  accumulation  of 
trust  income  which  may  at  most  redound  to  the  benefit 
of  the  grantor's  heirs  requires  taxation  of  the  grantor 
under  section  167.  In  fact,  the  contrary  has  just 
been  held  in  Antoinette  K.  Broivn,  42  B.  f .  A.  693." 

And  the  Circuit  Court,  in  affirming  the  Board  on  this 
point,  stated  as  follows  on  page  269 : 

"Nor  is  the  five  per  cent  of  the  net  income  being 
'held  or  accumulated  for  future  distribution  to  the 
grantor'  within  the  meaning  of  §167.  This  income 
was  added  to  the  principal  by  the  mandatory  provision 
of  the  trust  instrument  and  will  ultimately  come  to 
Lady  Bateman's  testamentary  appointees  or  else  in 
default  of  appointment  to  her  next  of  kin  by  the  New 
York  law.  In  no  event  can  such  income  be  distributed 
'to  the  grantor'.  On  this  point  we  agree  with  the 
conclusion  of  the  Board  in  John  P.  Wilson  v.  Com- 
missioner, 1940,  42  B.  T.  A.  1260,  1266." 
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The  Commissioner  is  also  foreclosed  on  this  point  by 

Mary  W.  Pingree,  45  B.  T.  A.  32,  where  the  trustor  had 

reserved  a  power  to  appoint  the  corpus  upon  termination 

of  the  trust;  and  the  Commissioner  contended  that  capital 

gains  realized  by  the  trust  and  added  to  corpus  under  State 

law  should  be  taxed  to  the  trustor  under  Section  167.    The 

Board  rejected  this  argument  with  the  following  statement: 

"*     *     *     Amounts  thus  accumulated  were  never 

to  be  distributed  to  the  petitioner  and,  consequently, 

section  167  has  no  application.    *    *    *"     (P.  35.) 

To  the  same  effect  is  Walter  S.  HaUhvell,  44  B.  T.  A. 
740,  reversed  on  other  grounds,  Commissioner  v.  Halliwell 
(C.  A.  2),  131  F.  2d  642. 

On  page  40  of  his  brief  the  Commissioner  argues  that 
the  Bafeman  case  was  incorrectly  decided,  for  it  "failed  to 
consider  the  realities  which  exist  *  *  *."  We  have 
shown  above  that  the  Commissioner  is  the  one  who  fails 
to  consider  the  realities  that  exist  in  the  present  circum- 
stances. The  Commissioner  also  calls  attention  to  the  fact 
that  the  Wilson  case,  which  was  cited  by  the  Circuit  Court 
in  the  Bateman  case,  was  subsequently  reversed  in  Commis- 
sioner V.  Wilson  (C.  A.  7),  125  F.  2d  307,  and  the  Com- 
missioner alleges  that: 

"*  *  *  \)^Q  Seventh  Circuit's  decision  to  some 
extent  supports  the  view  that  future  distribution  to 
the  estate  of  a  grantor  will  satisfy  Section  167." 

This  is  all  the  authority  the  Commissioner  can  muster 
in  support  of  such  an  extension  of  the  plain  words  of 
Section  167,  but  the  fact  is  that  the  Wilson  case  furnishes 
no  support  whatever  for  an  argument  that  distribution  to 
the  estate  of  a  grantor  will  satisfy  Section  167. 

The  capital  gains  in  the  Wilson  case  were  accumulated 
as  part  of  the  corpus  of  the  trust.     The  trust  was  to 
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terminate  upon  the  death  of  the  life  beneficiary,  the  52:ran- 
tor's  daughter,  or  when  her  youngest  surviving  child,  if 
any.  attained  the  age  of  20.  Upon  such  termination  the 
trust  corpus,  including  accumulated  capital  gains,  was  to 
be  paid  to  the  grantor,  if  living,  otherwise  to  his  estate. 
The  Seventh  Circuit  held  that  the  capital  gains  were  tax- 
able to  the  grantor  as  follows: 

"*  *  *  Under  such  circumstances  it  seems  clear 
that  the  case  of  Graff  v.  Commissioner.  7  Cir.,  117 
F.  2d  247.  is  controlling.  In  that  case  the  capital 
gains  were  not  distributed  to  the  beneficiary,  but  were 
added  to  the  corpus  to  be  paid  to  the  grantor  upon  the 
death  of  his  wife,  if  he  was  then  living,  and,  if  he 
was  not  then  living,  the  trustees  were  to  divide  the 
corpus  and  pay  same  to  the  grantor's  children.  We 
held  that  the  capital  gains  were  income  accumulated 
for  future  distribution  to  the  grantor  within  the  mean- 
ing of  §167(a)(l)." 

Thus,  the  Wilso}i  case  was  decided  solely  upon  the 
authority  of  the  Graff  case;  and  in  the  latter  case  there 
was  no  provision  at  all  for  payment  of  the  accumulated 
income  to  the  estate  of  the  grantor.  Such  income  was  to 
be  paid  upon  termination  of  the  trust  to  the  grantor,  if 
living,  otherwise  to  alternative  remaindermen.  The  whole 
basis  of  the  decision  was  that  Section  167  applies  by  virtue 
of  the  possibility  that  the  income  may  be  distributed  to  the 
grantor  personally.  His  estate  was  not  even  involved. 
Since  the  same  possibility  existed  in  the  IVilson  case — /.  c, 
distribution  to  the  grantor  personally — that  factor  obvi- 
ously was  the  sole  basis  of  the  Court's  decision. 

Hence,  we  submit  that  there  is  no  authority  whatever  for 
the  Commissioner's  contention  that  distribution  to  the 
estate  of  a  grantor  will  satisfy  Section  167. 


It  follows  that  the  Tax  Court  correctly  interpreted  the 
Trust  Agreement  in  the  present  cases  as  forbidding  any 
distribution  of  stock  dividends  to  the  respondents  and  cor- 
rectly held  that  such  stock  dividends  were  not  taxable  to 
them  under  Section  167  of  the  Revenue  Act  of  1938  and 
of  the  Internal  Revenue  Code.  Its  decision  should  be 
affirmed. 

II. 

The  Tax  Court  Correctly  Held  That  Chandler  Trust 
No.  2  Should  Not  Be  Ignored  for  Tax  Purposes, 
That  Each  Individual  Respondent  Ceased  to  Be 
the  Owner  of  the  Assets  Contributed  by  Him  to 
the  Trust,  and  That  Each  Individual  Respondent 
Therefore  Is  Not  Taxable  Under  Section  22(a)  of 
the  Revenue  Act  of  1938  and  the  Internal  Revenue 
Code  Upon  Stock  Dividends  Received  by  the 
Trust. 

The  Commissioner  points  out  on  pages  22  and  23  of  his 
brief  that  the  leading  case  on  this  point  is  Hclvcring  v. 
Clifford,  309  U.  S.  331.  In  that  case  the  trust  was  to 
exist  for  only  five  years.  The  sole  grantor  named  himself 
the  sole  trustee.  During  the  five  years  he  could  pay  to  his 
wife  as  much  of  the  trust  income  as  he  wished.  At  the 
end  of  the  five  years  the  trust  corpus  was  to  revert  to  the 
grantor,  and  any  accumulated  income  was  to  go  to  the  wife. 
The  same  disposition  of  corpus  and  income  would  follow 
upon  termination  of  the  trust  within  the  five  3-ears,  upon 
the  death  of  either  the  grantor  or  his  wife. 

The  Commissioner  at  the  top  of  page  23  of  his  brief 
states  that  the  Supreme  Court  reaflfirmed  the  rule: 

"*  *  *  that  legal  technicalities  or  niceties  of  the 
law  of  trusts  or  conveyances  should  not  be  allowed 
to  obscure  the  basic  i$sue  in  tax  cases,  and  pointed 
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out  (p.  334)  that  where  the  grantor  is  the  trustee  and 
the  beneficiaries  are  members  of  his  family  group, 
special  scrutiny  of  the  arrangement  is  necessary,  for 
purposes  of  determining  whether  the  grantor  is  tax- 
able on  trust  income  under  Section  22(a)." 

This  is  not  quite  what  the  Supreme  Court  said  in  the 
Clifford  case ;  and  if  we  go  back  to  the  exact  language  we 
will  find  that  the  words  omitted  in  the  above  quotation  are 
particularly  significant  here  and  point  to  the  opposite  con- 
clusion in  the  present  cases.  What  the  Supreme  Court 
actually  said  on  pages  334  and  335  is  as  follows,  and  we 
have  italicized  the  significant  language  which  is  omitted 
from  the  Commissioner's  brief : 

"*  *  *  Technical  considerations,  niceties  of  the 
law  of  trusts  or  conveyances,  or  the  legal  parapher- 
nalia zvhich  inventive  genius  may  construct  as  a  refuge 
from  surtaxes  should  not  obscure  the  basic  issue. 
*  *  *  And  where  the  grantor  is  the  trustee  and 
the  beneficiaries  are  members  of  his  family  group, 
special  scrutiny  of  the  arrangement  is  necessary  lest 
zvhat  is  in  reality  but  one  economic  unit  be  multiplied 
into  tivo  or  more  by  devices  which,  though  valid  under 
state  law,  are  not  conclusive  so  far  as  §22 (a)  is  con- 
cerned." 

In  other  words,  the  Clifford  case  was  an  out-and-out  tax 
avoidance  plan.  The  Supreme  Court  recognized  it  and 
dealt  with  it  as  such.  The  whole  gist  of  the  case  was  that, 
with  steeply  graduated  surtax  rates,  special  scrutiny  is 
necessary  "lest  what  is  in  reality  but  one  economic  unit  be 
multiplied  into  two  or  more,"  and  that  the  Commissioner  is 
not  bound  by  legal  technicalities  which  inventive  genius 
may  construct  "as  a  refuge  from  surtaxes." 
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The  Commissioner  argues,  however,  that  the  theory  of 
the  Clifford  case  is  not  Hmited  to  a  small  family  living 
under  one  roof,  but  can  apply,  as  here,  to  members  of  an 
adult,  grown  family  each  living  in  separate  households  and 
each  contributing  assets  to  a  trust.  This  argument  misses 
the  whole  point  of  the  Clifford  case,  namely,  that  a  grantor 
will  not  be  permitted  to  create  two  taxable  units  where  in 
substance  only  one  economic  unit  remains.  Obviously,  in 
the  present  cases,  before  the  Chandler  Trust  No.  2  was 
created  we  had  more  than  one  economic  unit.  We  had 
eight  economic  units.  Each  grantor  lived  separate  and 
apart  from  the  other,  with  his  or  her  own  spouse  and  in 
most  instances  with  children.  Each  owned  certain  shares 
of  stock.  Each  was  taxable  upon  the  income  from  his 
or  her  shares  of  stock  without  any  relation  whatever  to  the 
other  grantors.  Thus,  before  the  trust  was  created  there 
were  eight  economic  units  and  there  were  eight  taxable 
units.  In  creating  the  trust,  therefore,  each  grantor  did 
not  attempt,  as  did  Clifford,  to  divide  his  own  little  eco- 
nomic unit  into  two  taxable  units  in  order  to  reduce  his 
surtaxes. 

Continuously,  since  at  least  the  Revenue  Act  of  1918, 
the  revenue  laws  of  the  United  States  have  recognized 
trusts  as  separate  entities  for  tax  purposes  and  have  pro- 
vided, substantially  in  accordance  with  what  is  now  Sec- 
tions 161  and  162  of  the  Internal  Revenue  Code,  that  the 
personal  income  tax  imposed  by  the  Code  "shall  apply  to 
the  income  of  estates  or  of  any  kind  of  property  held  in 
trust  *  *  *."  Section  162  specifies  that  the  net  income 
of  a  trust  shall  be  computed  in  the  same  manner  as  in  the 
case  of  an  individual,  except  that  a  trust  is  allowed  to 
deduct  sums  distributed  or  distributable  to  beneficiaries, 
which  sums  are  then  taxed  to  the  individual  beneficiaries  of 
the  trust. 
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There  have  always  been  two  Hmitations  upon  this  recog- 
nition of  a  trust  as  a  separate  taxable  entity.  (1)  If  the 
grantor  can  revoke  the  trust  he  is  taxed  upon  its  income, 
which  seems  only  just,  since  he  has  the  power  to  receive 
the  income  whether  he  sees  fit  to  do  so  or  not.  Section 
166  of  the  Internal  Revenue  Code.  This  was  the  situa- 
tion in  Gaylord  v.  Commissioner  (C.  A.  9),  153  F.  2d 
408,  where  the  grantor  had  failed  to  make  the  trust  irre- 
vocable and  hence  under  California  law  it  was  revocable  by 
him  at  will.  The  Commissioner  does  not  contend  that  the 
present  trust  is  revocable,  and  obviously  it  is  not.  (2)  If 
the  grantor  can  cause  the  income  to  be  distributed  to  him 
or  accumulated  for  future  distribution  to  him  he  is  taxable 
upon  such  income;  here,  again,  upon  the  rational  theory 
that  he  should  be  taxed  upon  income  which  is  his  for  the 
taking.  Section  167  of  the  Internal  Revenue  Code.  We 
have  shown  above  that  this  Section  does  not  apply  to  the 
present  cases. 

As  surtax  rates  were  graduated  more  steeply,  the  fact 
that  a  trust  was  recognized  as  a  separate  taxable  entity 
presented  an  opportunity  to  attempt  to  create  two  taxable 
units  and  thereby  decrease  surtaxes  through  a  trust  in 
which  the  grantor  would  retain  as  much  control  and  owner- 
ship as  possible.  As  we  have  stated,  the  Clifford  case  was 
typical  of  that  type  of  endeavor. 

The  striking  feature  of  the  present  case  is  that  Chandler 
Trust  No.  2  was  created  for  reasons  diametrically  opposed 
to  the  purposes  which  prompt  the  establishment  of  the 
Clifford-type  trust. 

Chandler  Trust  No.  2  was  created  for  the  very  purpose 
of  having  the  grantors  surrender  rights,  powers  and  con- 
trol which  they  theretofore  possessed  as  individual  owners 
of  the  stock  of  the  two  corporations ;  and  to  do  this  without 
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any  thought  whatever  of  reducing  either  income  tax  or 
estate  tax.  The  ordinary  income  of  the  trust  is  distribut- 
able to  these  grantors  currently  and  is  therefore  taxed  to 
them  to  the  same  extent  as  if  the  trust  had  not  been 
created.  Provision  for  such  distribution  to  the  grantors 
would  have  been  ridiculous  if  they  had  created  the  trust 
to  form  two  taxable  units  and  thus  avoid  income  taxes. 
It  would  also  have  been  ridiculous  if  they  had  sought  to 
reduce  estate  taxes,  for  the  same  reservation  of  income  for 
life  will  subject  each  trustor's  share  of  the  corpus  to 
estate  tax  under  Section  811(c)  of  the  Internal  Revenue 
Code.  Hence  we  feel  that  the  Commissioner's  implication 
of  attempted  tax  avoidance  here  (page  24  of  his  brief)  is 
particularly  unwarranted. 

The  trust  was  created  to  serve  a  wholly  legitimate  and 
proper  purpose.  It  was  prompted  by  the  very  fact  that 
the  stock  in  question  was  not  owned  by  an  intimate  family 
group  or  by  one  economic  unit — which  constituted  the 
basic  factual  background  for  the  Clifford  case  and  upon 
which  such  emphasis  has  been  placed  in  later  cases.  The 
Chandler  family  had  grown  to  maturity  and  constituted 
many  separate  family  and  economic  groups  when  the  trust 
was  created  in  1935,  as  we  have  noted.  Prior  to  creation 
of  the  trust  these  adults  each  owned  stock  of  The  Times- 
Mirror  Company  and  Chandis  Securities  Company.  As 
individuals  they  enjoyed  untrammeled  rights  of  owner- 
ship. Each  could  vote  his  stock  as  he  pleased ;  he  could 
sell  it  or  give  it  away;  he  could  pledge  it  as  security  for 
loans ;  he  could  exercise  any  of  the  privileges  of  an  owner. 

The  trust  was  created  so  that  each  individual  thence- 
forth would  not  possess  these  attributes  of  ownership — 
so  that  he  could  not  vote  it  as  he  pleased,  give  it  away,  sell 
it,  pledge  it  or  otherwise  permit  it  to  fall  into  the  hands 


—29— 

of  creditors  or  other  outside  interests.  Each  committed 
himself  to  turn  over  the  management  of  the  business  to 
Norman  Chandler,  and  agreed  that  this  could  be  changed 
only  by  the  unanimous  consent  of  all  eight  individuals, 
including  Norman  Chandler  himself,  who  normally  might 
be  expected  to  oppose  any  such  change. 

In  short,  these  eight  individuals  intended  by  the  creation 
of  Chandler  Trust  No.  2  to  reduce  their  rights  from  those 
of  outright  owners  to  those  merely  of  life  tenants  with 
powers  to  appoint  the  remainders. 

The  three  factors  that  were  stressed  by  the  Supreme 
Court  in  H elver ing  v.  Clifford,  309  U.  S.  331,  were 
(1)  the  short  term  of  the  trust  (five  years)  ;  (2)  the  fact 
that  the  income  sought  to  be  taxed  remained  in  the  family 
group,  which  before  and  after  the  trust  was  but  one 
economic  group;  and  (3)  the  complete  control  reserved 
to  the  one  individual  who  was  both  grantor  and  trustee. 
In  the  present  cases  ( 1 )  the  trust  is  to  last  during  the  lives 
of  21  individuals — as  long  a  term  as  is  permitted  by  the 
laws  of  California;  (2)  the  income  sought  to  be  taxed  did 
not  remain  in  any  intimate  family  group  (it  consisted  of 
stock  dividends  which  were  required  to  be  treated  as  cor- 
pus and  therefore  can  go  to  no  one  until  termination  of 
the  trust,  decades  hence)  ;  and  (3)  the  very  purpose  of  the 
trust  was  to  surrender  and  relinquish  the  unlimited  rights 
of  ownership. 

To  apply  the  Clifford  doctrine  to  the  present  facts  would 
extend  that  doctrine  beyond  anything  that  it  has  hereto- 
fore been  thought  to  cover.  We  submit  that  the  Com- 
missioner's determination  cannot  be  defended. 

After  discussing  the  Clifford  case,  the  Commissioner 
on  pages  23  and  24  of  his  brief  cites  many  cases  where 


—so- 
individual  grantors  have  been  held  taxable  upon  the  income 
of  trusts  created  by  them.  The  underlying  theme  running 
through  all  of  them,  as  the  Commissioner's  brief  recog- 
nizes, is  that  each  grantor  in  those  cases  reserved  a  power 
directly,  in  his  capacity  as  sole  trustee  or  through  his 
ability  to  become  the  sole  trustee  or  to  direct  the  trustees, 
to  determine  who  should  enjoy  the  income  of  the  trust 
from  year  to  year  during  his  lifetime.  All  these  cited 
cases,  therefore,  fall  within  the  general  principle  of  which 
Commissioner  v.  Buck  (C.  A.  2),  120  F.  2d  775,  is  typical 
and  is  the  leading  case.  It  was  there  pointed  out,  as  it 
has  been  pointed  out  in  all  the  other  cited  cases,  that  com- 
plete control  over  the  distribution  of  income  during  a 
grantor's  lifetime  is  one  of  the  substantial  attributes  of 
ownership.  In  other  words,  to  "sprinkle  income  about"  as 
the  grantor  chooses  was  seized  upon  in  those  cases  as  being 
perhaps  the  most  important  right  retained  by  the  grantors. 

On  page  34  of  his  brief  the  Commissioner  urges  that 
in  the  present  cases  the  powers  retained  by  the  grantors 
were  greater  than  those  retained  in  the  Buck  and  other 
cited  cases.  The  Commissioner  asserts  that  in  the  present 
case,  as  in  the  Buck  case,  the  taxpayers,  since  they  were  to 
receive  the  ordinary  income  of  the  trust,  could  sprinkle  it 
about  as  they  chose.  No  one  denies  that,  but  it  is  entirely 
beside  the  point.  On  the  income  thus  received  each  gran- 
tor, of  course,  has  paid  income  tax.  It  was  on  that  type  of 
income  that  Buck  attempted  to  escape  tax.  The  income 
with  which  we  are  here  concerned  is  the  stock  dividend 
income.  The  grantors,  as  we  have  shown,  cannot  receive 
the  stock  dividends.  They  cannot  sprinkle  the  stock  divi- 
dends about  during  their  lifetime.  Hence,  the  only  income 
with  which  we  are  here  concerned  is  not  subject  during 
the  lifetimes  of  the  grantors  to  such  a  power  pf  distribu- 
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tion  as  was  the  income  that  was  involved  in  the  Buck  and 
other  cases. 

And  this  ver}-  fact  furnishes  the  chief  basis  for  dis- 
tinction between  the  cases  cited  by  the  Commissioner  and 
the  cases  rehed  upon  by  the  taxpayers  here  and  by  the  Tax 
Court,  to  the  effect  that  the  mere  pozver  to  dispose  of  prop- 
erty after  the  death  of  a  grantor  is  not  such  a  poiver  as 
was  involved  in  the  Buck  case.  In  other  words,  the  Courts 
have  drawn  a  clear  distinction,  in  applying  the  Clifford 
doctrine,  between  a  power  to  sprinkle  income  about  during 
a  grantor's  lifetime,  and  a  power  merely  to  appoint  after  a 
grantor's  death. 

That  distinction  was  very  clearly  stated  in  Commissioner 
V.  Bateman,  127  F.  2d  266,  and  is  a  distinction  which  the 
Commissioner  himself  has  adopted  in  his  own  regulations 
interpreting  the  Clifford  doctrine.  We  are  at  a  loss  to  un- 
derstand why  the  Commissioner  in  this  particular  case 
should  seek  to  abrogate  the  distinction  which  his  own  regu- 
lations have  drawn.  We  shall  discuss  the  regulations  in  the 
next  section  of  this  brief. 

The  Bateman  case  was  relied  upon  by  the  Tax  Court, 
and  is  attempted  to  be  distinguished  by  the  Commissioner 
on  pages  35  and  36  of  his  brief. 

In  the  Bateman  case  the  taxpayer  created  a  trust  which 
provided  that  five  per  cent  of  the  net  income  should  be 
added  to  the  trust  corpus  and  the  balance  of  the  income 
should  be  currently  distributed  to  the  taxpayer-trustor. 
On  her  death  the  trust  corpus  was  to  be  distributed  as  she 
should  appoint  by  her  Last  Will  or  by  any  written  instru- 
ment signed  before  two  witnesses.  Any  appointment  dur- 
ing her  lifetime  was  revocable.  In  default  of  appointment, 
the  property  was  to  go  to  her  blood  relations  under  the 
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New  York  laws  of  intestacy.  The  taxpayer  had  borrowed 
$27,000.00  from  the  trust,  giving  her  note  and  securities 
as  collateral  (and  in  this  latter  respect  the  case  was  of 
course  much  stronger  for  the  Commissioner  than  the 
present  cases). 

The  Board  of  Tax  Appeals  began  its  opinion  by  stating 
the  issues  as  follows: 

"*  *  *  Petitioner  and  respondent  are  at  issue 
here  solely  in  regard  to  the  5  percent  of  the  trust  in- 
come which,  by  the  indenture,  was  to  be  added  to 
corpus,  there  being  no  question,  of  course,  that  the 
balance  of  the  income  is  taxable  to  petitioner.  Con- 
cisely stated,  respondent's  position  is  that  petitioner's 
reservation  of  the  power  to  appoint  the  corpus  makes 
her  taxable  on  the  entire  income  arising  therefrom. 
From  his  brief  it  would  appear  that  he  is  relying 
mainly  on  section  22(a)  of  the  Revenue  Acts  of  1934 
and  1936,  and  Hclvering  v.  Clifford,  309  U.  S.  331. 
He  points  specifically  to  petitioner's  ability,  as  demon- 
trated  by  her  borrowings  from  the  trust  in  1932  and 
preceding  years,  to  secure  full  economic  benefits  from 
the  trust  corpus  merely  by  obtaining  loans  from  the 
trustees  and  appointing  sufficient  of  the  trust  corpus 
to  the  trustees  to  secure  them."     (P.  71.) 

The  issue  was  decided  in  favor  of  the  taxpayer,  not- 
withstanding her  borrowing  from  the  trust  corpus,  the 
Board  stating  at  page  72 : 

"*  *  *  we  are  not  impressed  with  respondent's 
contention  that  petitioner,  by  reserving  a  power  to 
appoint  the  reversionary  interest  in  the  trust  estate, 
retained  such  dominion  over  the  corpus  as  to  make 
her  taxable  under  section  22(a).    *    *    *" 
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The  Court  of  Appeals  for  the  First  Circuit  affirmed  the 
Board  in  an  exhaustive  opinion.  The  case  of  Commis- 
sioner V.  Buck,  120  F.  2d  775,  had  been  decided  earHer  by 
the  Second  Circuit  and  had  taxed  to  the  grantor  income 
which  he  had  the  power  to  sprinkle  among  the  beneficiaries 
as  he  saw  fit  during  his  lifetime.    The  First  Circuit  stated : 

"*  *  *  In  contrast  to  the  Buck  case,  she  [Mrs. 
Batenian]  cannot  command  the  distribution  of  income 
or  principal  at  any  time  during  her  lifetime  to  objects 
of  her  bounty.    *    *    *"    (P.  271.) 

The  gist  of  the  First  Circuit's  opinion  holding  that  Mrs. 
Bateman  was  no  longer  the  substantial  owner  of  the  trust 
property  is  found  on  page  271  as  follows: 

"*  *  *  By  the  trust  indenture  the  taxpayer  ir- 
revocably surrendered  up  control  over  investment  and 
reinvestment  of  the  corpus,  and  voting  rights  to  the 
stock.  In  no  event  may  she  be  revested  with  title  to 
the  corpus.  She  can  no  longer  spend  or  give  away 
the  principal  or  the  income  during  her  lifetime. 
Assuming  she  has  other  property  ample  for  her  needs, 
it  still  is  difficult  to  deny  that  as  to  the  property  she 
conveyed  to  trustees  she  gave  up  such  substantial 
rights  normally  associated  with  the  concept  of  'full 
ownership"  that  she  should  no  longer  be  deemed  in 
substance  the  'owner'  of  the  corpus  within  the  ratio- 
nale of  the  Clififord  case." 

We  respectfully  submit  that  the  same  conclusion  must 
be  reached  upon  our  parallel  facts  here,  as  the  Tax  Court 
held. 

The  Commissioner  on  page  36  of  his  brief  attempts  to 
distinguish  the  Bateman  case  upon  the  grounds  ( 1 )  that 
there  the  trustees  were  two  independent  and  disinterested 
parties,  (2)  the  corpus  of  the  trust  did  not  consist  of  stocks 
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in  corporations  which  the  grantor  controlled,  and  (3)  the 
taxpayer  there  could  not  amend  the  trust  to  make  the 
accumulated  income  distributable  to  her  as  an  income 
beneficiary. 

The  distinctions,  we  submit,  are  without  substance.  As 
we  have  shown,  the  taxpayers  here  cannot  draw  down  the 
stock  dividends,  and  hence  in  that  respect  there  is  no  dis- 
tinction between  these  cases  and  the  Batcman  case.  Nor 
did  any  grantor  in  this  case,  alone,  control  either  of  the 
corporations  involved,  either  before  the  trust  was  created 
or  after.  The  fact  that  the  eight  grantors  together  con- 
trolled the  Chandis  Securities  Company  after  the  trust  was 
created  is  without  significance.  They  controlled  it  together 
before  the  trust  was  created.  In  other  words,  before  the 
trust  was  created  no  one  grantor  controlled  Chandis  but 
all  of  their  stock  taken  together  was  sufficient  for  control. 
After  the  trust  was  created  the  trustees  either  unanimously 
or  by  majority  vote  could  control  Chandis,  but  this  power 
obviously  was  not  vested  in  any  one  grantor. 

And  finally  we  fail  to  see  any  distinction  in  substance 
between  the  cases  in  the  fact  that  each  grantor  here  was 
one  of  eight  trustees.  It  is  one  thing  to  name  the  grantor 
as  sole  trustee  of  a  trust  created  by  him,  with  power  to 
sprinkle  income  during  his  lifetime,  but  it  is  certainly  an 
entirely  different  thing  to  join  in  a  trust  and  become  one 
of  eight  trustees  and  effectively  surrender  control  during 
one's  lifetime  of  the  disposition  of  stock  dividends  with 
which  we  are  here  concerned. 

The  Commissioner  argues  on  page  Z7  of  his  brief  that 
this  case  is  more  analogous  to  Klein  v.  Commissioner, 
4  T.  C.  1195,  aflfirmed  per  curiam,  154  F.  2d  58.  A  brief 
statement  of  the  facts  in  the  Klein  case  will  reveal  how 
very  different  it  was  from  the  present  circumstances. 
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The  taxpayer  there  was  Z7  years  of  age,  married  but 
without  children.  He  was  the  sole  stockholder  and  presi- 
dent of  Empire  Box  Corporation.  The  trust,  of  which  the 
taxpayer  and  a  friend  were  co-trustees,  was  created  under 
the  following  conditions,  as  stated  in  the  Court's  findings 
of  fact : 

"In  December  1939  the  corporation  was  about  to 
declare  current  and  arrearage  dividends  upon  its  7 
percent  preferred  stock,  of  which  petitioner  held  1,497 
shares.  On  December  8,  1939,  the  petitioner,  know- 
ing of  the  corporation's  intention  to  pay  current  divi- 
dends of  $3.50  per  share  and  arrearage  dividends  in 
the  amount  of  $60,756.50,  created  the  trust  herein- 
after described.  This  he  did  after  conferring  with 
his  personal  attorney  and  a  tax  advisor.  His  purpose 
in  creating  the  trust  was  to  prevent  himself  from  im- 
mediately putting  back  into  the  business  of  the  cor- 
poration the  proceeds  of  the  anticipated  dividends,  a 
practice  indulged  in  by  him  in  the  past  which  sub- 
jected his  entire  personal  fortune  to  the  full  risks  of 
one  business,  to  avoid  as  much  as  possible  taxation 
incident  to  the  receipt  of  these  dividends,  and  to  mini- 
mize his  future  income  taxes. 

"*  *  *  The  life  expectancy  of  both  petitioner  and 
his  wife  was  in  excess  of  20  years  in  1939." 

The  declaration  of  trust  provided  that  the  income  should 
be  accumulated  until  the  death  of  the  survivor  of  the  tax- 
payer and  his  wife  or  for  20  years,  whichever  first  oc- 
curred. Following  such  period,  the  income  was  to  be 
paid  to  the  wife  for  her  life,  or  such  other  beneficiaries 
as  the  trustor  should  from  time  to  time  designate.  The 
trust  was  to  terminate  upon  the  death  of  the  survivor  of 
the  trustor  and  his  wife,  or  of  the  trustor  alone  if  the 
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wife  was  not  an  income  beneficiary,  and  the  corpus  was 
to  be  distributed  as  the  trustor  should  appoint. 

The  trust  reserved  the  following  powers  to  the  trustor : 

"*  *  *  that  the  Trustor  reserves  the  right  and 
shall  have  the  power  at  any  time  during  his  life  by 
an  instrument  in  writing  delivered  to  the  Trustees  or 
upon  his  death  by  his  last  Will  and  Testament,  to 
modify  or  alter  this  agreement  by  removing  his  then 
co-trustee  and  appointing  another  individual  or  trust 
company  as  co-trustee  in  the  place  and  stead  of  the 
co-trustee  so  removed,  by  disposing  of  the  distribut- 
able income  of  the  trust  estate  as  originally  consti- 
tuted, or  as  it  may  exist  from  time  to  time,  otherwise 
than  as  originally  provided  in  this  indenture,  by 
altering  the  proportion  or  amount  of  income  to  be 
paid  to,  or  applied  to  the  use  of  any  one  or  more 
of  the  beneficiaries  upon  the  termination  of  the 
period  of  accumulation,  by  cancelling  any  benefaction 
to  any  one  or  more  of  the  beneficiaries,  by  substitut- 
ing another  beneficiary  or  beneficiaries  in  the  place 
of  any  one  or  more  of  them,  by  adding  to  the  number 
of  beneficiaries,  by  providing  for  the  proportion  or 
amount  of  income  to  be  paid  or  applied  to  the  use  of 
such  additional  or  substitute  beneficiaries  upon  the 
termination  of  the  period  of  accumulation ;     *     *     *" 

The  Tax  Court,  after  noting  that  the  taxpayer  relied 
upon  the  Bateman  case,  held  as  follows : 

"However,  that  case,  it  is  apparent,  zvas  much 
stronger  for  the  taxpayer  than  is  the  one  which  is 
now  before  us.  In  this  case  the  settlor  is  also  one 
of  two  cotrustees  having  broad  administrative  pow- 
ers; he  has  the  absolute  power  to  remove  his  co- 
trustee; the  original  cotrustee  and  his  designated  suc- 
cessor were  close  business  associates  of  petitioner; 
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the  corpus  of  the  trust  consisted  of  securities  of  a 
corporation  completely  dominated  by  petitioner;  and 
the  petitioner  settlor  not  only  had  the  power  to  pro- 
vide for  the  disposition  of  the  accumulated  income 
upon  his  death,  hut  also  had  the  power  to  designate 
the  beneficiary  or  beneficiaries  who  shoidd  enjoy  the 
income  after  1959,  if  the  trust  shoidd  last  that  long 
(and  that  date  was  zvcll  ivithin  petitioner's  life  ex- 
pectancy). 

"We  are  of  the  opinion  that  the  facts  here  present 
are  more  analogous  to  Commissioner  v.  Buck,  supra, 
than  to  the  Batcman  case."     (Emphasis  supplied.) 

The  foregoing  quotations  make  several  points  very  clear : 
the  first  is  that  the  Court  casts  no  doubt  upon  the  correct- 
ness of  the  Batcman  case  as  applied  to  its  own  facts.  The 
second  is  that  the  Klein  case  was  more  like  the  Buck  case 
than  the  Batcman  case,  and  hence  more  favorable  to  the 
Government.  It  should  be  borne  in  mind  that  the  Buck 
case  was  decided  before  the  Bateman  case.  The  factors 
which  made  the  Klein  case  more  like  the  Buck  case  than 
the  Bateman  case  are  as  follows: 

1.  The  power  to  change  the  beneficial  enjoyment  of 
the  income  during  the  grantor's  lifetime — instead  of  merely 
the  power  to  appoint  the  remainder  interests  for  enjoyment 
after  the  grantor's  death.  This  is  a  vital  distinction,  and 
one  that  is  observed  even  in  the  Commissioner's  amended 
regulations  on  the  Clifford  doctrine,  as  shown  hereinafter. 

2.  Klein  had  absolute  administrative  control  over  the 
trust,  with  complete  power  to  remove  the  co-trustee,  and 
he  completely  dominated  the  corporation  the  stock  of  which 
constituted  the  trust  corpus.  In  the  present  case  no  one 
of  the  petitioners  has  such  control  over  the  administrative 
features  of  the  trust  nor  over  the  corporations. 
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3.  The  Klein  case  trust  was  created  for  the  purpose  of 
accumulating  income  for  20  years,  whereas  in  the  present 
case  the  ordinary  income  is  currently  distributable.  This 
difference  calls  for  a  difference  in  tax  results  even  under 
the  amended  regulations,  as  hereinafter  shown. 

We  submit  that  in  all  vital  respects  the  present  cases 
must  be  governed  by  the  Batcman  case  and  that  the  Klein 
and  Buck  cases  are  distinguishable,  as  indeed  they  were 
distinguished  in  the  Batcman  and  Klein  opinions,  upon  a 
distinction  which  the  Commissioner  has  embraced  in  his 
regulations. 

The  Commissioner  then  asserts  that  the  trustees  of  the 
present  trust  were  not  required  or  expected  "to  exercise 
the  usual  fiduciary  powers  of  trustee,"  and  on  page  31  of 
his  brief  he  challenges  the  Tax  Court's  holding  that  the 
trustees  are  "independent,"  asserting  that  they  cannot  be 
independent  of  themselves  as  trustors. 

We  submit  that  the  Commissioner  fails  to  analyze  the 
situation.  In  rejecting  his  attempts  to  distinguish  the 
Batcman  case,  the  Tax  Court  stated    [R.  59-60]  : 

"We  can  not  agree  with  the  distinctions  suggested 
by  the  respondent.  The  trust  herein  had  as  its  prin- 
cipal purpose  the  family  control  of  The  Times  stock 
so  that  Norman  Chandler  would  be  assured  the  presi- 
dency and  general  managership  of  The  Los  Angeles 
Times.  This  was  a  business,  and  not  a  tax-avoid- 
ance, purpose.  The  receipt  by  the  trustor-beneficiaries 
of  substantially  the  same  cash  income  from  the  trust 
as  they  would  have  received  had  the  property  not 
been  conveyed  in  trust  also  refutes  the  respondent's 
suggestion  that  the  trust  was  created  for  tax-avoid- 
ance purposes.  Nor  are  we  impressed  with  the  sug- 
gested distinction  that  each  trustor  did  not  convey 
to  independent  trustees.     It  is  true  that  each  trustor 
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was  a  member  of  the  Chandler  family,  but  it  is  also 
true  that  each  was  an  adult  member  of  that  family. 
The  trust  was  not  dominated  by  one  or  both  parents, 
as  is  frequently  true  in  trusts  created  for  tax-avoid- 
ance purposes.  We  are  convinced  that  the  other  seven 
trustees  were  independent  of  the  trustor-trustee  who 
conveyed  the  property." 

The  Commissioner's  approach  to  this  case  flows  from 
his  inability  or  unwillingness  to  regard  each  of  these  tax- 
payers as  an  individual.  He  treats  them  as  individuals 
to  the  extent  that  he  would  collect  from  each  of  them, 
individually,  a  svibstantial  income  tax ;  but  in  attempting  to 
justify  such  an  individual  tax  he  forgets  that  each  is  an 
individual  and  regards  them  merely  as  members  of  a 
"closely  knit  family  groups,"  each  purportedly  subservient 
to  the  wishes  of  the  others. 

But  the  doctrine  of  Hclvering  v.  Clifford,  supra,  is  not 
based  upon  such  total  disregard  of  individuals  as  entities. 
As  the  Board  of  Tax  Appeals  stated  in  Estate  of  Fred- 
erick S.  Fish,  45  B.  T.  A.  120,  123: 

"*  *  *  Even  under  such  decisions  as  Helvcring 
V.  Clifford,  309  U.  S.  331,  the  concept  of  family  unity 
is  an  economic  consideration  rather  than  one  of  con- 
duct or  behavior.  The  inclusion  in  the  husband's 
income  of  that  derived  from  a  trust  of  which  mem- 
bers of  his  family  are  the  beneficiaries  results  more 
from  the  view  that  family  finances  are  a  single  unit 
generally  furnished  by  the  husband  or  father  than 
that  the  action  of  individual  members  of  the  family 
group  will  necessarily  accord  with  the  dictates  of  its 
head.     *     *     *" 

The  Commissioner  here  seeks  to  apply  the  Clifford  doc- 
trine of  family  unity  as  one  of  conduct  or  behavior.  Thus, 
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he  would  treat  each  trustor  in  effect  as  the  sole  trustee, 
because  the  other  seven  co-trustees  are  related  to  him. 
But  the  Tax  Court  correctly  appraised  the  situation  and 
the  true  basis  of  the  Clifford  doctrine.  When  one  of  the 
trustors  in  this  case  conveyed  his  stock  to  himself  and 
seven  others  as  trustees,  he  certainly  expected  and  directed 
the  other  seven  to  exercise  whatever  powers  they  pos- 
sessed as  trustee  in  a  proper  fiduciary  manner.  And  that 
trustor  certainly  had  no  power  to  control  the  conduct  or 
behavior  of  the  seven  other  trustees,  notwithstanding  that 
they  were  his  adult  brothers  and  sisters.  This  is  what  the 
Tax  Court  meant  when  it  held  that  each  trustor  conveyed 
his  property  in  trust  to  "independent"  trustees;  and  obvi- 
ously its  conclusion  was  correct.  Thus,  even  the  pro- 
vision authorizing  a  trustee  to  deal  with  the  trustees  or 
with  any  corporation  the  stock  of  which  is  held  in  the 
trust  is  subject  to  this  strict  fiduciary  limitation: 

"*  *  *  so  long  as  he,  she  or  it  shall  fully  dis- 
close to  the  remaining  Trustees  the  nature  of  such 
relationship"  and  "so  long  as  a  majority  of  all 
the  Trustees  have  notice  of  such  interest  of  such 
Trustee  in  such  transaction  and  shall  approve  there- 
of."   [R.  44-45.] 

In  view  of  all  the  foregoing  it  is  respectfully  submitted 
that  the  Tax  Court  applied  correct  legal  principles  em- 
braced within  Section  22(a)  and  the  Clifford  doctrine, 
that  the  Tax  Court  knew  the  theory  and  purpose  back  of 
the  Clifford  doctrine,  and  that  it  properly  refused  to  per- 
mit the  application  of  that  doctrine  to  the  very  different 
facts  and  purposes  involved  in  Chandler  Trust  No,  2. 
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III. 

The  Individual  Respondents  Are  Not  Taxable  on  the 
Stock  Dividends  Under  the  Commissioner's  Regu- 
lations Defining  the  Scope  of  Helvering  v.  Clifford, 
309  U.  S.  331. 

The  Appendix  to  the  Commissioner's  brief  does  not  set 
forth  the  regulations  under  Section  22(a)  of  the  Internal 
Revenue  Code  having  to  do  with  the  taxation  of  trust 
income  to  the  grantor  of  a  trust  under  the  Clifford  doc- 
trine. Such  regulations  are  lengthy  and  are  set  forth  in 
full  in  the  Appendix  to  this  brief.  They  were  added  to 
the  regulations  by  Treasury  Decision  5488,  C.  B.  1946-1, 
19  (26  C.  F.  R.,  29.22(a)-21),  and  were  amended  by 
Treasury  Decision  5567,  C.  B.  1947-2,  9,  published  in 
the  Federal  Register  July  4,  1947. 

The  regulations  provide  that  they  shall  be  applicable  in 
determining  the  taxability  of  trust  income  for  taxable  years 
beginning  after  December  31,  1945;  and  presumably  for 
this  reason  the  Commissioner's  brief  does  not  set  them 
forth  in  the  present  case,  which  concerns  the  years  1938 
through  1941.  But  we  wish  to  point  out  that  on  the 
same  day  the  regulations  were  amended.  June  30.  1947, 
the  Commissioner  of  Internal  Revenue  promulgated  a  rul- 
ing known  as  Mim.  6156,  C.  B.  1947-2,  13,  in  w4iich  ref- 
erence is  made  to  the  fact  that  the  regulations  are  ap- 
plicable only  to  taxable  years  beginning  after  December 
31.   1945.  and  where  the  following  rule  is  announced: 

"*  *  *  However,  it  will  be  the  policy  of  the 
Bureau,  where  no  inconsistent  claims  prejudicial  to 
the   Government   are  asserted   bv  trustees   or   bene- 


—42— 

ficiaries,  not  to  assert  liability  of  the  grantor  for  any 
prior  taxable  year  under  the  general  provisions  of 
section  22(a)  of  the  Internal  Revenue  Code  if  the 
trust  income  would  not  be  taxable  to  the  grantor 
under  the  regulations  as  amended." 

In  other  words,  the  Commissioner  of  Internal  Revenue, 
who  is  the  petitioner  in  the  present  case,  has  adopted  the 
rule  that  if  trust  income  would  not  be  taxable  to  grantors 
of  trusts  under  his  regulations  dealing  with  later  years, 
he  will  not  tax  such  grantors  on  the  trust  income  for  prior 
taxable  years.  Hence,  if  this  Court  should  be  of  the 
opinion  that  the  taxpayers  are  taxable  upon  the  stock 
dividends  in  the  absence  of  the  regulations,  we  believe  that 
a  consideration  of  those  regulations  is  appropriate  to  de- 
termine whether  the  tax  is  properly  imposed  under  those 
regulations.  The  taxpayers  made  this  contention  before 
the  Tax  Court,  but  in  view  of  the  Court's  decision  that 
the  taxpayers  were  not  taxable  in  any  event  upon  the 
stock  dividends,  it  became  unnecessary  to  consider  the 
application  of  the  regulations.  See  the  Court's  reference 
to  this  contention  at  the  conclusion  of  its  opinion.  [R. 
66-67.] 

It  will  be  observed  from  the  regulations  set  forth  in 
the  Appendix  hereto  that  the  Bureau  recognized  that  in 
the  absence  of  precise  guides  supplied  by  regulation  the 
application  of  the  Clifford  principle  to  varying  and  diversi- 
fied factual  situations 

"has  led  to  considerable  uncertainty  and  confusion. 
The  provisions  of  this  section  accordingly  resolve  the 
present  difficulties  of  application  by  defining  and  spe- 
cifying those  factors  which  demonstrate  the  retention 
by  the  grantor  of  such  complete  control  of  the  trust 
that  he  is  taxable  on  the  income  therefrom  under 
Section  22(a).     *     *     *" 


The  regulations  then  go  on  to  specify  the  three  factors, 
any  one  of  which  will  cause  income  to  be  taxed  to  the 
grantor.  The  first  factor  applies  to  short-term  trusts, 
having  to  do  with  reversions  of  corpus  or  income  to  the 
grantor  within  a  period  of  10  years  or,  under  certain 
circumstances,  15  years. 

This  factor  obviously  has  no  application  to  the  present 
case,  for  there  is  no  reversionary  interest  to  the  grantors 
in  the  corpus  of  the  trust  or  in  the  income  (consisting  of 
stock  dividends)  with  which  we  are  here  concerned,  they 
having  been  conveyed  in  trust  for  as  long  a  period  as  is 
permitted  by  the  laws  of  California. 

The  second  factor  subjects  a  grantor  to  tax  upon  income 
of  a  trust,  regardless  of  its  duration,  if  the  beneficial  en- 
joyment of  the  corpus  or  income  is  subject  to  a  power  of 
disposition  by  the  grantor  or  any  person  not  having  a 
substantial  adverse  interest.  But  there  are  several  limi- 
tations upon  this  factor,  which  take  the  present  cases  out 
of  its  scope.     For  instance,  it  is  provided  that: 

"*  *  *  The  grantor  is  not  taxable,  however,  if 
the  power,  whether  exercisable  with  respect  to  corpus 
or  income,  may  only  affect  the  beneficial  enjo3'ment 
of  the  income  for  a  period  commencing  10  years  from 
the  date  of  the  transfer  (or  15  years  ***)_***" 

Another  exception  to  the  second  factor  is  set  forth  in 
the  following  provisions : 

"The  foregoing  provisions  of  this  paragraph  shall 
not  apply  to  any  one  or  more  of  the  following  powers : 

( 1 )  a  power  exercisable  only  by  will,  other  than 
a  power  in  the  grantor  to  appoint  the  income  of  the 
trust    where    the    income    is    accumulated    for    such 
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disposition  by  the  grantor,  or  may  be  so  accumulated 
in  the  discretion  of  the  grantor,  or  any  person  not 
having  a  substantial  adverse  interest  in  the  disposi- 
tion of  such  income,  or  both.  For  example,  if  a 
trust  provides  that  the  income  is  to  be  accumulated 
during  the  grantor's  life  and  that  the  grantor  may 
appoint  the  accumulated  income  by  will,  the  grantor 
is  taxable  on  the  trust  income     *     *     *." 

Thus,  the  regulations,  as  heretofore  noted,  draw  the 
same  distinction  that  at  least  five  cases  have  drawn:  a 
power  to  sprinkle  income  about  during  a  grantor's  life- 
time renders  the  grantor  taxable,  as  in  the  Buck  and  Klein 
cases;  but  a  mere  power  to  appoint  after  the  grantor's 
death  does  not,  as  was  held  in  the  Batcman,  Pingree  and 
Halliwdl  cases,  supra. 

In  the  present  case  each  grantor  reserved  the  right  to 
designate  who  shall  enjoy  the  income  from  the  property 
after  his  or  her  death  and  who  shall  ultimately  receive  his 
or  her  share  of  the  corpus  of  the  trust  at  its  termination 
upon  the  death  of  the  last  survivor  of  21  individuals. 
Hence,  we  submit  that  the  individual  grantors  are  not 
taxable  upon  the  stock  dividends  in  the  present  case, 
under  the  regulations,  by  virtue  of  the  reserved  power  to 
appoint  the  beneficial  enjoyment  of  the  property  after 
their  respective  deaths. 

The  third  factor  specified  in  the  regulations  is  termed 
"Administrative  Control."  Trust  income  is  taxable  to  a 
grantor  if  "administrative  control  is  exercisable  primarily 
for  rhe  benefit  of  the  grantor  rather  than  the  beneficiaries 
of  the  trust."  But  what  is  of  particular  significance  is 
that  the  regulations  go  on  to  specify  with  great  particu- 
larity what  will  be  deemed  to  constitute  "administrative 
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control  exercisable  primarily  for  the  benefit  of  the  grant- 
or."    It  consists  of: 

(1)  A  power  exercisable  by  the  grantor  or  any  person 
without  a  substantial  adverse  interest  whereby  the  grantor 
or  any  person  can  purchase,  exchange,  or  otherwise  deal 
with  or  dispose  of  the  corpus  or  the  income  of  the  trust 
"for  less  than  an  adequate  and  full  consideration  in  money 
or  money's  worth." 

(2)  A  power  exercisable  by  the  grantor  or  any  person 
without  a  substantial  adverse  interest  whereby  the  grantor 
can  borrow  the  corpus  or  income,  directly  or  indirectly, 
without  adequate  interest  or  without  adequate  securitv. 

(3)  Instances  where  the  grantor  has  directly  or  in- 
directly borrowed  the  corpus  or  income  and  has  not  com- 
pletely repaid  the  loan  including  interest  before  the  be- 
ginning of  the  taxable  year. 

(4)  Any  one  of  the  following  powers  exercisable  in  a 
"non-fiduciary  capacity"  by  the  grantor  or  any  person 
without  a  substantial  adverse  interest:  to  vote  or  direct 
the  voting  of  stock,  to  control  the  investment  of  trust 
funds,  and  to  reacquire  the  trust  corpus  by  substituting 
other  property  of  an  equivalent  value. 

The  regulations  then  go  on  to  provide  that  if  a  power 
is  exercisable  by  a  person  as  trustee,  it  is  presumed  that 
the  power  is  exercisable  in  a  "fiduciary  capacity"  prim- 
arily in  the  interests  of  the  beneficiaries.  And  the  regu- 
lations specify  that  the  mere  fact  that  a  power  exercisable 
by  a  trustee  is  described  in  broad  language  does  not 
indicate  that  the  trustee  is  authorized  to  purchase,  ex- 
change, or  otherwise  deal  with  or  dispose  of  the  trust 
property  or  income  for  less  than  an  adequate  and  full 
consideration  in  money  or  money's  worth,  or  is  authorized 
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to  lend  the  trust  property  to  the  grantor  without  adequate 
interest. 

In  the  present  case  the  Commissioner's  brief  contains 
much  loose  argnment  regarding  what  he  calls  "adminis- 
trative control."  It  is  asserted  throughout  his  brief  that 
powers  have  been  reserved  in  Chandler  Trust  No.  2  which 
are  intended  to  be  exercisable  by  the  taxpayers  solely  for 
their  own  selfish  interests  and  without  the  usual  fiduciary 
responsibility. 

There  is  no  merit  whatever  in  these  general  and  vague 
assertions.  We  believe  it  was  incumbent  upon  the  Com- 
missioner, in  view  of  desired  uniformity  of  application 
of  the  law.  to  govern  his  allegations  regarding  adminis- 
trative control  by  the  standards  which  he  himself  has  set 
up  in  the  regulations.  Nowhere  in  the  trust  instrument 
is  there  any  authority  or  power  on  the  part  of  any  of  the 
taxpayers  in  any  capacity — whether  as  grantor,  trustee 
or  beneficiary- — to  acquire  the  trust  corpus  or  the  stock 
dividends  or  any  part  of  them  under  any  circumstances, 
let  alone  for  less  than  an  adequate  and  full  consideration 
in  money  and  money's  worth.  There  is  no  power  what- 
ever in  the  trust  instrument  under  which  any  of  the 
grantors  can  borrow  from  the  trust  corpus  or  stock  divi- 
dends, either  with  or  without  interest,  and  indeed  such 
disposition  of  the  trust  corpus  would  violate  the  very 
purpose  for  which  the  trust  was  created  and  is  specifically 
prohibited  by  the  express  language  of  the  trust  instrument 
and  by  the  whole  meaning  of  the  document.  Nor  has  any 
of  the  grantors  borrowed  any  of  the  corpus  or  stock 
dividends  at  any  time.  And,  finally,  all  powers  dealing 
with  investment  and  reinvestment  of  the  trust  corpus  and 
the  voting  of  stock  constituting  a  part  of  the  trust  corpus 
are  vested  in  trustees  in  their  capacity  as  trustees.  Under 
the  wording  of  the  regulations  it  is  therefore  presumed 


that  such  powers  are  intended  to  be  exercisable  in  a 
fiduciary  capacity.  And  the  regulations  say  that  this 
presumption  can  be  rebutted  only  by  looking  at  the  actual 
operation  of  the  trust  to  see  whether  or  not  such  powers 
have  in  fact  been  exercised  in  a  non-fiduciary  capacity. 

We  challenge  the  Commissioner  to  point  to  one  cir- 
cumstance in  the  operation  of  Chandler  Trust  No.  2 
which  would  cast  the  slightest  doubt  upon  the  plain  fact 
that  the  trust  at  all  times  has  been  administered  in  accord- 
ance with  the  very  strictest  fiduciary  obligations.  The 
trust  agreement  directs  the  trustees  at  all  cost  to  preserve 
and  protect  the  shares  of  stock  that  were  delivered  to 
them  and  to  retain  the  proportionate  interest  which  they 
represented  in  the  two  corporations.  The  trustees  have 
meticulously  adhered  to  that  declaration.  When  stock 
dividends  were  received,  which  if  distributed  would  have 
diluted  the  interests  of  the  trust  in  the  corporations,  the 
trustees  never  for  a  moment  had  any  thought  other  than 
obe3'ing  the  direction  of  the  trust  instrument  that  such 
stock  dividends  should  inure  to  and  fall  upon  the  prin- 
cipal and  be  treated  as  part  of  the  trust  estate  for  ulti- 
mate distribution  to  the  remaindermen;  and  the  stock 
dividends  have  always  been  so  considered  and  so  held  as 
part  of  the  trust  corpus.  In  short,  the  activities  of  the 
trustees  have  in  reality  been  confined  to  the  receipt  of 
taxable  cash  dividends  upon  the  stocks  which  the  trust 
owns  and  the  distribution  of  such  dividends  to  the  bene- 
ficiaries of  the  trust  as  set  forth  therein.  It  will  be  ob- 
served that  nowhere  in  the  Commissioner's  brief  is  there 
any  allegation  that  any  powers  have  been  actually  exer- 
cised by  the  trustees  in  anything  but  a  fiduciary  capacity. 
We  find  only  vague  assertions  that  the  trustees  can 
abuse  their  discretion,  nullify  the  whole  purpose  and 
intent   of   creating  the   trust,    and    violate    the    fiduciary 


responsibilities  placed  upon  them.  Such  arguments  run 
afoul  of  the  Commissioner's  own  regulations,  which  we 
have  summarized  above. 

The  grantors  of  this  trust,  being  persons  of  substance 
and  character,  created  it  to  serve  a  bona  fide  and  wholly 
legitimate  purpose,  with  no  thought  whatever  of  income 
taxes  or  estate  taxes.  They  have  been  content  in  the  15 
years  since  it  was  created  to  abide  by  its  terms  and  to 
carry  it  into  faithful  operation.  We  think  it  does  not 
lie  within  the  province  of  the  Commissioner  of  Internal 
Revenue  to  take  it  upon  himself  to  challenge  the  existence 
of  the  trust  for  tax  purposes  upon  the  assumption  that 
these  individuals  will  attempt  to  thwart  its  purpose  and 
violate  all  the  rules  and  canons  of  fiduciary  responsibility. 
They  would  have  no  purpose  to  do  so  even  were  it  per- 
missible under  the  laws  of  California,  which  it  is  not. 

Conclusion. 

The  opinion  and  decisions  of  the  Tax  Court  were  in  all 
respects  sound  and  should  be  affirmed. 

Dated  October  17,  1950. 

Respectfully  submitted, 

A.  Calder  Mackay, 
Arthur  McGregor, 
Howard  W.  Reynolds, 
Adam  Y.  Bennion, 

Counsel  for  Respondents. 


APPENDIX. 

Internal  Revenue  Code: 

"Sec.  22.     Gross  Income. 

(a)  General  Definition. — 'Gross  income'  includes 
gains,  profits,  and  income  derived  from  salaries, 
wages,  or  compensation  for  personal  service  *  *  * 
of  whatever  kind  and  in  whatever  form  paid,  or  from 
professions,  vocations,  trades,  businesses,  commerce, 
or  sales,  or  dealings  in  property,  whether  real  or 
personal,  growing  out  of  the  ownership  or  use  of  or 
interest  in  such  property;  also  from  interest,  rent, 
dividends,  securities,  or  the  transaction  of  any  busi- 
ness carried  on  for  gain  or  profit,  or  gains  or  profits 
and    income    derived    from    any    source    whatever, 

"Sec.   167.     Income  for   Benefit  of  Grantor. 
(a)   Where  any  part  of  the  income  of  a  trust — 

( 1 )  is,  or  in  the  discretion  of  the  grantor  or  of 
any  person  not  having  a  substantial  adverse  interest 
in  the  disposition  of  such  part  of  the  income  may  be, 
held  or  accumulated  for  future  distribution  to  the 
grantor;  or 

(2)  may,  in  the  discretion  of  the  grantor  or  of 
any  person  not  having  a  substantial  adverse  interest 
in  the  disposition  of  such  part  of  the  income,  be  dis- 
tributed to  the  grantor;     *     *     * 

then  such  part  of  the   income  of  the  trust   shall   be 
included  in  computing  the  net  income  of  the  grantor." 

The   corresponding   Sections    of    the    Revenue    Act    of 
1938  were  substantially  the  same. 
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Treasury  Regulations  111,  Section  29.22 (a) -21  is  as 
follows : 

"Sec.  29.22(a)-21.  Trust  ixcome  taxable  to  the 
GRANTOR  AS  SUBSTANTIAL  OWNER  THEREOF — (a)  Intro- 
duction.— Income  of  a  trust  is  taxable  to  the  grantor  under 
section  22  (a)  although  not  payable  to  the  grantor  him- 
self and  not  to  be  applied  in  satisfaction  of  his  legal 
obligations  if  he  has  retained  a  control  of  the  trust  so 
complete  that  he  is  still  in  practical  effect  the  owner  of  its 
income.  Helvering  v.  Clifford,  309  U.  S.  331.  In  the 
absence  of  precise  guides  supplied  by  an  appropriate  regu- 
lation, the  application  of  this  principle  to  varying  and 
diversified  factual  situations  has  led  to  considerable  un- 
certainty and  confusion.  The  provisions  of  this  section 
accordingly  resolve  the  present  difficulties  of  application 
by  defining  and  specifying  those  factors  which  demon- 
strate the  retention  by  the  grantor  of  such  complete  con- 
trol of  the  trust  that  he  is  taxable  on  the  income  there- 
from under  section  22(a).  Such  factors  are  set  forth  in 
general  in  paragraph  (h)  and  in  detail  in  paragraphs  (c), 
(d)  and  (c),  below. 

(h)  In  general. — In  conformity  with  the  principle  stated 
in  paragraph  (a)  above,  the  income  of  a  trust  is  attri- 
butable to  the  grantor  (except  where  such  income  is  tax- 
able to  the  grantor's  spouse  or  former  spouse  under  sec- 
tion 22  (k)  or  171  if— 

(1)  the  corpus  or  the  income  therefrom  will  or 
may  return  after  a  relatively  short  term  of  years 
(see  paragraph  (c)); 

(2)  the  beneficial  enjoyment  of  the  corpus  or  the 
income  therefrom  is  subject  to  a  power  of  disposi- 
tion (other  than  certain  excepted  powers),  whether 
by  revocation,  alteration  or  otherwise,  exercisable  by 
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the  grantor,  or  another  person  lacking  a  substantial 
adverse  interest  in  such  disposition,  or  both  (see 
paragraph  (d) ) ;  or 

(3)  the  corpus  or  the  income  therefrom  is  subject 
to  administrative  control,  exercisable  primarily  for 
the  benefit  of  the  grantor  (see  paragraph  (c)). 

(c)  Reversionary  interest  after  a  relatively  short  term. 
— Income  of  a  trust  is  taxable  to  the  grantor  where  the 
grantor  has  a  reversionary  interest  in  the  corpus  or  the 
income  therefrom  which  will  or  may  reasonably  be  ex- 
pected to  take  effect  in  possession  or  enjoyment — 

(1)  within  10  years  commencing  with  the  date 
of  the  transfer,  or 

(2)  within  15  years  commencing  with  the  date  of 
the  transfer  if  the  income  is  or  may  be  payable  to 
a  beneficiary  other  than  a  donee  described  in  section 
23  (o)  and  if  any  one  or  more  of  the  following 
powers  of  administration  over  the  trust  corpus  or 
income  are  exercisable  solely  by  the  grantor,  or 
spouse  (living  with  the  grantor,  and  not  having  a 
substantial  adverse  interest  in  the  corpus  or  income 
of  the  trust),  or  both,  whether  or  not  exercisable 
as  trustee:  a  power  to  vote  or  direct  the  voting  of 
stock  or  other  securities,  a  power  to  control  the  in- 
vestment of  the  trust  funds  either  by  directing  in- 
vestments or  reinvestments  or  by  vetoing  proposed 
investments  or  reinvestments,  and  a  power  to  re- 
acquire the  trust  corpus  by  substituting  other  prop- 
erty, whether  or  not  of  an  equivalent  value. 

Where  the  grantor's  reversionary  interest  is  to  take 
effect  in  possession  or  enjoyment  by  reason  of  some  event 
other  than  the  expiration  of  a  specific  term  of  years,  the 


trust  income  is  nevertheless  attributable  to  him  if  such 
event  is  the  practical  equivalent  of  the  expiration  of  a 
period  less  than  10  or  15  years,  as  the  case  may  be.  For 
example,  a  grantor  is  taxable  on  the  income  of  a  trust 
if  the  corpus  is  to  return  to  him  or  his  estate  on  the 
graduation  from  college  or  prior  death  of  his  son,  who 
is  18  years  of  age  at  the  date  of  the  transfer  in  trust. 
Trust  income  is,  however,  not  attributable  to  the  grantor 
where  such  reversionary  interest  is  to  take  effect  in  pos- 
session or  enjoyment  at  the  death  of  the  person  or  per- 
sons to  whom  the  income  is  payable. 

In  general,  a  reversionary  interest  may  reasonably  be 
expected  to  take  effect  in  possession  or  enjoyment  within 
10  or  15  years,  as  the  case  may  be,  where  the  corpus  or 
the  income  therefrom  is  to  be  reacquired  if  the  grantor 
survives  any  stated  contingency  which  is  of  an  insub- 
stantial character.  Thus,  the  grantor  is  taxable  where 
the  trust  income  is  to  be  paid  to  the  grantor's  wife  for 
three  years,  and  the  corpus  is  then  to  be  returned  to  the 
grantor  if  he  survives  such  period,  or  to  be  paid  to  the 
grantor's  wife  if  he  is  already  deceased. 

Any  postponement  of  the  date  specified  for  the  re- 
acquisition  of  possession  or  enjoyment  of  the  reversionary 
interest  is  considered  a  new  transfer  in  trust  commencing 
with  the  date  on  which  the  postponement  is  effected  and 
terminating  with  the  date  prescribed  by  the  postponement. 
But  income  for  any  period  shall  not  be  taxable  to  the 
grantor  by  reason  of  the  preceding  sentence  if  such  in- 
come would  not  be  taxable  to  him  in  the  absence  of  such 
postponement. 

Example.  A  places  property  in  trust  for  the  benefit 
of  his  son  B.  Upon  the  expiration  of  12  years  or  the 
earlier  death  of  B  the  property  is  to  be  paid  over  to  A 


— 5— 

or  his  estate.  Neither  A  nor  his  wife  has  any  power  of 
administration  over  the  trust  corpus  or  income.  After 
the  expiration  of  nine  years  A  extends  the  term  of  the 
trust  for  an  additional  two  years.  A  is  considered  to 
have  made  a  new  transfer  in  trust  for  a  term  of  five 
years.  He  is  not  taxable  on  the  income  for  the  first  three 
years  of  such  term  because  he  would  not  be  taxable 
thereon  if  the  term  of  the  trust  had  not  been  extended. 
A  is  taxable,  however,  on  the  income  for  the  remaining 
two  years. 

(d)  Poivcr  to  dctcnnine  or  control  beneficial  enjoyment 
of  income  or  corpus. — Income  of  a  trust  is  taxable  to  the 
grantor  where,  whatever  the  duration  of  the  trust,  the 
beneficial  enjoyment  of  the  corpus  or  the  income  there- 
from is  subject  to  a  power  of  disposition  (except  as  pro- 
vided in  section  167  (c)  and  as  hereafter  provided  in 
subparagraphs  (1)  to  (4),  inclusive),  whether  by  re- 
vocation, alteration,  or  otherwise,  exercisable  (in  any- 
capacity  and  regardless  of  whether  such  exercise  is  sub- 
ject to  a  precedent  giving  of  notice  or  is  limited  to  some 
future  date)  by  the  grantor,  or  any  person  not  having 
a  substantial  adverse  interest  in  the  beneficial  enjoyment 
of  the  corpus  or  income,  whichever  is  subject  to  the 
power,  or  both.  The  grantor  is  not  taxable,  however,  if 
the  power,  whether  exercisable  with  respect  to  corpus 
or  income,  may  only  affect  the  beneficial  enjoyment  of 
the  income  for  a  period  commencing  10  years  from  the 
date  of  the  transfer  (or  15  years  where  any  power  of 
administration  specified  in  paragraph  (c)  is  exercisable 
solely  by  the  grantor,  or  spouse  living  with  the  grantor 
and  not  having  a  substantial  adverse  interest,  or  both, 
whether  or  not  as  trustee).  For  example,  if  a  trust 
created  on  January  1,  1940  provides  for  the  payment  of 


income  to  the  grantor's  wife,  and  the  grantor  does  not 
reserve  any  such  administrative  power  but  reserves  the 
power  to  substitute  other  beneficiaries  in  Heu  of  his  wife 
on  or  after  January  1,  1950,  the  grantor  is  not  taxable 
on  the  trust  income  for  the  period  prior  to  January  1, 
1950.  But  the  income  will  be  attributable  to  the  grantor 
for  the  period  beginning  on  such  date  unless  the  power  is 
rehnquished.  If  the  beginning  of  such  period  is  post- 
poned, such  postponement  is  considered  a  new  transfer 
in  trust  commencing  with  the  date  on  which  the  post- 
ponement is  efifected  and  terminating  with  the  date  pre- 
scribed by  the  postponement.  But  income  for  any  period 
shall  not  be  taxable  to  the  grantor  by  reason  of  the  pre- 
ceding sentence  if  such  income  would  not  be  taxable  to 
him  in  the  absence  of  such  postponement.  Where  the 
income  affected  by  the  power  is  for  a  period  beginning  by 
reason  of  some  event  other  than  the  expiration  of  a 
specific  term  of  years,  the  grantor  will  be  taxable  if  such 
event  is  the  practical  equivalent  of  the  expiration  of  a 
period  less  than  10  or  15  years,  as  the  case  may  be,  in 
accordance  with  the  criteria  stated  in  paragraph  (c). 

The  foregoing  provisions  of  this  paragraph  shall  not 
apply  to  any  one  or  more  of  the  following  powers: 

(1)  a  power  exercisable  only  by  will,  other  than  a 
power  in  the  grantor  to  appoint  the  income  of  the  trust 
where  the  income  is  accumulated  for  such  disposition  by 
the  grantor,  or  may  be  so  accumulated  in  the  discretion 
of  the  grantor,  or  any  person  not  having  a  substantial 
adverse  interest  in  the  disposition  of  such  income,  or  both. 
For  example,  if  a  trust  provides  that  the  income  is  to  be 
accumulated  during  the  grantor's  life  and  that  the  grantor 
may  appoint  the  accumulated  income  by  will,  the  grantor 
is  taxable  on  the  trust  income; 
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(2)  a  power  to  determine  the  beneficial  enjoyment  of 
the  corpus  or  the  income  therefrom  if  such  corpus  or 
income,  as  the  case  may  be,  is  irrevocably  payable  for  the 
purposes  and  in  the  manner  specified  in  section  23   (o) ; 

(3)  If  (i)  the  power  is  exercisable  by  a  trustee  or 
trustees,  none  of  whom  is  the  grantor,  spouse  living  with 
the  grantor,  or  a  related  or  subordinate  trustee  of  the 
type  and  under  all  the  conditions  referred  to  in  sub- 
paragraph (4)  (ii),  and  (ii)  the  exercise  of  the  power 
is  not  subject  to  the  approval  or  consent  of  any  person 
other  than  such  trustee  or  trustees,  this  paragraph  shall 
not  apply  to  a  power — 

(A)  to  distribute,  apportion,  or  accumulate  in- 
come to  or  for  a  beneficiary  or  beneficiaries,  or  to, 
for,  or  within  a  class  of  beneficiaries, 

(B)  to  pay  out  corpus  to  or  for  a  beneficiary  or 
beneficiaries  or  to  or  for  a  class  of  beneficiaries 
(whether  or  not  income  beneficiaries). 

The  powers  herein  described  include  all  the  powers  de- 
scribed in  subparagraph  (4),  since  the  latter  powers  are 
more  limited  than  those  herein  described. 

(4)  If  the  power — 

(i)  is  exercisable  by  the  grantor  or  spouse  living 
with  the  grantor,  or  both,  whether  (jr  not  as  trustee, 

or 

(ii)  is  exercisable  (A)  solely  by  a  trustee  or 
trustees  who  include  the  father,  mother,  issue, 
brother,  sister,  or  employee  of  the  grantor,  or  a 
subordinate  employee  of  a  corporation  in  which  the 
grantor  is  an  executive  or  in  which  the  stockholdings 
of  the  grantor  and  the  trust  are  significant  from  the 


viewpoint  of  voting  control,  and  (B)  in  a  manner 
which  may  effect  the  interests  of  beneficiaries  which 
include  the  spouse  or  any  child  of  the  grantor  (see 
subparagraph  (3)  for  a  power  exercisable  by  a  re- 
lated or  subordinate  trustee  of  the  class  hereinabove 
described  where  the  exercise  of  the  power  does  not 
affect  the  interest  of  the  spouse  or  a  child  of  the 
grantor  or  where  the  power  is  exercisable  only  with 
the  concurrence  of  an  unrelated  and  nonsubordinate 
trustee),  or 

(iii)  is  exercisable  by  any  person  or  persons  other 
than  as  trustee,  or 

(iv)  is  exercisable  by  any  trustee  or  trustees,  and 
the  exercise  of  the  power  is  subject  to  the  approval 
or  consent  of  any  person  or  persons  (other  than  such 
trustee  or  trustees),  or  of  the  grantor  or  spouse 
living  with  the  grantor,  or  both,  in  the  capacity  of 
trustee, 

this  paragraph  shall  not  apply — 

(aa)  to  a  power  to  pay  out  corpus  to  or  for  a 
beneficiary  or  beneficiaries  or  to  or  for  a  class  of 
beneficiaries  (whether  or  not  income  beneficiaries), 
provided  that  the  power  is  limited  by  a  reasonably 
definite  external  standard.  Such  standard  must  be 
set  forth  in  the  trust  instrument  and  must  consist  of 
needs  and  circumstances  of  the  beneficiaries ; 

(bb)  if  the  powxr  is  not  limited  by  a  reasonably 
definite  external  standard,  to  a  power  to  pay  out 
corpus  to  or  for  any  current  income  beneficiary,  pro- 
vided that  any  such  payment  of  corpus  must  be 
chargeable  against  the  proportionate  share  of  corpus 
held  in  trust  for  the  payment  of  income  to  such  bene- 
ficiary as  if  such  corpus  constitutes  a  separate  trust; 
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(cc)  to  a  power  to  distribute  or  apply  income  to 
or  for  any  current  income  beneficiary  or  to  accumu- 
late such  income  for  him,  provided  that  any  accu- 
mulated income  must  ultimately  be  payable  to  the 
beneficiary  from  whom  distribution  or  application  is 
withheld,  to  his  estate,  or  to  his  appointees  (or  per- 
sons named  as  alternate  takers  in  default  of  appoint- 
ment) provided  that  such  beneficiary  possesses  a 
power  of  appointment  which  does  not  exclude  from 
the  class  of  possible  appointees  any  person  other  than 
the  beneficiary,  his  estate,  his  creditors  or  the  credi- 
tors of  his  estate;  or,  if  payable  upon  the  termi- 
nation of  the  trust  or  in  conjunction  with  a  distri- 
bution of  corpus  which  distribution  is  augmented  by 
such  accumulated  income,  is  ultimately  payable  to 
the  current  income  beneficiaries  in  shares  which  have 
been  irrevocably  specified  in  the  trust  instrument. 
Accumulated  income  shall  be  considered  so  payable 
although  it  is  provided  that  if  any  beneficiary  does 
not  survive  a  date  of  distribution  which  may  reason- 
ably be  expected  to  occur  within  the  beneficiary's 
lifetime,  the  share  of  such  deceased  beneficiary  is  to 
be  paid  to  such  persons  as  the  beneficiary  may  ap- 
point, or  is  to  be  paid  to  one  or  more  designated 
alternate  takers  (other  than  the  grantor  or  the  grant- 
or's estate)  if  the  share  of  such  alternate  taker  or 
the  shares  of  such  alternate  takers  have  been  irrevoc- 
ably specified  in  the  trust  instrument ; 

(dd)  to  a  power,  exercisable  only  during  (1)  the 
existence  of  a  legal  disability  of  any  current  income 
beneficiary,  or  (2)  the  period  in  which  any  income 
beneficiary  shall  be  under  the  age  of  twenty-one 
years,  to  distribute  or  apply  income  to  or  for  such 
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beneficiary  or  to  accumulate  and  add  such  income  to 
corpus ; 

(ee)  in  a  case  falling  under  subdivision  (ii)  hereof, 
to  a  power  to  distribute,  apportion,  or  accumulate  in- 
come to  or  for  a  beneficiary  or  beneficiaries,  or  to, 
for,  or  within  a  class  of  beneficiaries,  whether  or  not 
the  conditions  in  subdivision  (cc)  or  (dd)  are  satis- 
fied, provided  that  such  power  is  limited  by  a  reason- 
ably definite  external  standard.  For  the  requirements 
of  such  standard,  see  subdivision  (aa)  hereof. 

A  power  does  not  fall  within  the  powers  described  in 
subparagraphs  (3)  and  (4)  if  the  trustee  is  enabled  to 
add  to  the  class  of  beneficiaries  designated  to  receive  the 
income  or  corpus,  except  insofar  as  provision  may  be  made 
for  after-born  or  after-adopted  children.  A  mere  power 
to  allocate  receipts  as  between  corpus  and  income,  even 
though  expressed  in  broad  language,  is  not  deemed  a 
power  over  beneficial  enjo}"ment  with  respect  to  income 
or  corpus. 

(e)  Administrative  control. — Income  of  a  trust,  what- 
ever its  duration,  is  taxable  to  the  grantor  where,  under 
the  terms  of  the  trust  or  the  circumstances  attendant  on 
its  operation,  administrative  control  is  exercisable  pri- 
marily for  the  benefit  of  the  grantor  rather  than  the 
beneficiaries  of  the  trust.  Administrative  control  is  exer- 
cisable primarily  for  the  benefit  of  the  grantor  where — 

( 1 )  a  power  exercisable  by  the  grantor,  or  any  per- 
son not  having  a  substantial  adverse  interest  in  its 
exercise,  or  both,  whether  or  not  in  the  capacity  of 
trustee,  enables  the  grantor  or  any  person  to  pur- 
chase, exchange  or  otherwise  deal  with  or  dispose  of 
the  corpus  or  the  income  therefrom  for  less  than  an 
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adequate  and  full  consideration  in  money  or  money's 
worth;  or 

(2)  a  power  exercisable  by  the  grantor,  or  any 
person  not  having  a  substantial  adverse  interest  in 
its  exercise,  or  both,  whether  or  not  in  the  capacity 
of  trustee,  enables  the  grantor  to  borrow  the  corpus 
or  income,  directly  or  indirectly,  without  adequate 
interest  in  any  case,  or  without  adequate  security  ex- 
cept where  a  trustee  (other  than  the  grantor  or  spouse 
living  with  the  grantor)  is  authorized  under  a  gen- 
eral lending  power  to  make  loans  without  security  to 
the  grantor  and  other  persons  and  corporations  upon 
the  same  terms  and  conditions;  or 

(3)  the  grantor  has  directly  or  indirectly  borrowed 
the  corpus  or  income,  and  has  not  completely  repaid 
the  loan,  including  any  interest,  before  the  beginning 
of  the  taxable  year;  or 

(4)  any  one  of  the  following  powers  of  adminis- 
tration over  the  trust  corpus  or  income  is  exercisable 
in  a  nonfiduciary  capacity  by  the  grantor,  or  any  per- 
son not  having  substantial  adverse  interest  in  its  ex- 
ercise, or  both:  a  power  to  vote  or  direct  the  voting 
of  stock  or  other  securities,  a  power  to  control  the 
investment  of  the  trust  funds  either  by  directing  in- 
vestments or  reinvestments  or  by  vetoing  proposed 
investments  or  reinvestments,  and  a  power  to  reac- 
quire the  trust  corpus  by  substituting  other  property, 
of  an  equivalent  value. 

If  a  power  is  exercisable  by  a  person  as  trustee,  it  is 
presumed  that  the  power  is  exercisable  in  a  fiduciary  ca- 
pacity primarily  in  the  interests  of  the  beneficiaries.  Such 
presumption  may  be  rebutted  only  by  clear  and  convincing 
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proof  that  the  power  is  not  exercisable  primarily  in 
the  interests  of  the  beneficiaries.  If  a  power  is  not  exer- 
cisable by  a  person  as  trustee,  the  determination  of  whether 
such  power  is  exercisable  in  a  fiduciary  or  a  nonfiduciary 
capacity  depends  on  all  the  terms  of  the  trust  and  the 
circumstances  surrounding  its  creation  and  administration. 
For  example,  where  the  trust  corpus  consist  of  diversified 
stocks  or  securities  of  corporations  the  stock  of  which  is 
not  closely  held  and  in  which  the  holding's  of  the  trust, 
either  by  themselves  or  in  conjunction  with  the  holdings 
of  the  grantor,  are  of  no  significance  from  the  viewpoint 
of  voting  control,  a  power  with  respect  to  such  stocks  or 
securities  held  by  a  person  who  is  not  a  trustee  will  be 
regarded  as  exercisable  in  a  fiduciary  capacity  primarily 
in  the  interests  of  the  beneficiaries.  Where  the  trust 
corpus  consists  of  stock  or  securities  of  a  closely-held 
corporation,  such  a  power  may  or  may  not,  depending 
upon  all  the  facts,  be  considered  exercisable  in  a  fiduciary 
capacity. 

The  mere  fact  that  a  power  exercisable  by  the  trustee 
is  described  in  broad  language  does  not  indicate  that  the 
trustee  is  authorized  to  purchase,  exchange  or  otherwise 
deal  with  or  dispose  of  the  trust  property  or  income  for 
less  than  an  adequate  and  full  consideration  in  money  or 
money's  worth,  or  is  authorized  to  lend  the  trust  property 
or  income  to  the  grantor  without  adequate  interest.  On 
the  other  hand,  such  authority  may  be  indicated  by  the 
actual  administration  of  the  trust. 

(f)  Limitations  of  section. — Despite  the  limitations  of 
this  section,  the  grantor  of  a  trust  directing  the  payment 
or  application  of  the  income  therefrom  in  satisfaction  of 
the  grantor's  legal  obligations  shall  continue  to  be  taxable 
on  the  income.     The  grantor  may  also  be  taxable  on  the 
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income  of  a  trust  on  the  ground  that  such  income  is  at- 
tributable to  him  in  a  capacity  unrelated  to  dominion  and 
control  over  the  trust  as  such  are  defined  in  subsections 
(c),  (d)  and  (e)  of  this  section.  Thus,  the  provisions  of 
this  section  do  not  afifect  the  principles  governing  the 
taxability  of  future  income  to  the  assignor  thereof  whether 
or  not  the  assignment  is  by  means  of  a  trust.  Nor,  for 
example,  do  the  provisions  of  this  section  alTect  the  ap- 
plicability of  section  22(a)  to  the  creator  of  a  family 
partnership.     See  further  sections   166  and   167. 

Section  22(a)  shall  be  applied  in  the  determination  of 
the  taxability  of  trust  income  for  taxable  years  beginning 
prior  to  January  1,  1946  without  reference  to  this  section." 
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JURISDICTIONAL  STATEMENT 
On  December  18,  1948,  appellant  applied  to  the  Su- 
preme Court  of  the  State  of  Washington  for  a  writ  of 
habeas  corpus  to  examine  into  the  cause  of  his  detention 
in  the  Washington  State  Penitentiary  on  a  judgment  and 
sentence  pursuant  to  a  conviction  of  the  crime  of  carnal 
know^ledge.  The  petition  was  denied  without  opinion  by 
an  order  of  the  Supreme  Court  in  Cause  No.  30869,  dated 


6 

and  filed  January  21,  1949,  with  judgment  entered  in 
Journal  38  at  page  460  in  the  office  of  the  clerk  for  the 
Supreme  Court  of  the  State  of  Washington.  Thereafter 
appellant  made  application  in  the  Supreme  Court  of  the 
United  States  for  a  writ  of  certiorari  to  the  Supreme 
Court  of  Washington.  This  petition  was  denied  June  20, 
1949,  Koenig  v.  Smith,  337  U.  S.  942,  69  S.  Ct.  1497,  93 
L.  Ed.  1746. 

On  December  16,  1949,  appellant  petitioned  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern  District 
of  Washington  for  a  writ  of  habeas  corpus  (Tr.  1).  An 
order  to  show  cause  was  entered  (Tr.  23)  and  hearings 
were  held  on  said  order  on  January  4,  1950  (Tr.  46-62), 
and  February  23  and  24,  1950  (Tr.  73-243).  An  order 
denying  the  writ  was  entered  April  11,  1950  (Tr.  422). 
Thereafter,  appellant  was  granted  a  certificate  of  prob- 
able cause  by  the  District  Court  (Tr.  427).  As  authority 
for  this  appeal,  appellant  refers  to  Sections  225,  452  and 
463  of  former  Title  28,  U.  S.  C.  (Appellant's  Opening 
Brief,  page  1).  These  sections  were  repealed  by  act  of 
June  25,  1948,  C.  646,  §  39,  62  Stat.  992,  eff.  September  1, 
1948,  and  replaced  by  Sections  41,  43,  1254,  1291,  1292, 
1293,  1294,  2241  and  2253,  New  Title  28,  United  States 
Code.  Appellant  contends  he  is  held  in  custody  in  viola- 
tion of  the  Constitution  of  the  United  States  (Appellant's 
Opening  Brief,  page  1),  which  is  a  proper  ground  for  in- 
voking the  jurisdiction  of  the  United  States  District  Court 
under  28  U.  S.  C.  2241.  However,  it  is  appellee's  position 
that  the  District  Court  did  not  have  jurisdiction  for  the 
reason  that  appellant  did  not  exhaust  all  the  remedies 
available  to  him  under  the  laws  of  the  State  of  Washington 
as  required  by  28  U.  S.  C.  2254.  This  will  be  discussed  in 
detail  in  appellee's  argument  in  support  of  the  order  of  the 
District  Court  denying  the  writ. 


STATEMENT  OF  THE  CASE 
Appellant  is  confined  in  the  custody  of  appellee  here- 
in pursuant  to  a  valid  judgment  of  the  Supreme  Court  of 
the  State  of  Washington  dated  January  7,  1946,  adjudging 
appellant  guilty  of  the  crime  of  carnal  knowledge  of  a 
female  child  of  13  years  and  imposing  as  punishment 
therefor  a  maximum  term  of  imprisonment  of  twenty 
years  (Tr.  422) .  The  substance  of  appellant's  contentions 
is  that  he  has  been  deprived  of  his  liberty  without  due 
process  of  law.  This  appeal  is  based  on  what  he  alleges 
were  errors  occurring  at  his  hearings  in  the  District  Court 
on  his  application  for  a  writ  of  habeas  corpus,  which 
errors,  he  avers,  are  sufficient  to  warrant  a  reversal  of  the 
District  Court's  order  denying  said  application.  It  is  ap- 
pellee's position  that  the  errors  assigned  by  appellant  did 
not,  in  fact,  take  place  or  were  not  errors  in  law  sufficient 
to  justify  the  reversal  of  the  order  of  the  District  Court. 
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ARGUMENT 

T. 

The  District  Court  did  not  have  jurisdiction  to  entertain 
appellant's  application  for  a  writ  of  habeas  corpus  be- 
cause appellant  had  not  exhausted  his  state  remedies  at 
the  time  of  petitioning  for  a  writ  of  habeas  corpus  in  the 
District  Court. 

Federal  courts  do  not  have  the  power  to  grant  an 
application  for  a  writ  of  habeas  corpus  on  behalf  of  a  per- 
son detained  pursuant  to  a  judgment  of  a  state  court  until 
such  person  has  exhausted  his  remedies  in  the  courts  of 
the  state  before  making  application  in  a  court  of  the 
United  States.    28  U.  S.  C.  2254  provides: 

"An  application  for  a  writ  of  habeas  corpus  in 
behalf  of  a  person  in  custody  pursuant  to  the  judg- 
ment of  a  State  court  shall  not  be  granted  unless  it 
appears  that  the  applicant  has  exhausted  the  rem- 
edies available  in  the  courts  of  the  State,  or  that  there 
is  either  an  absence  of  available  State  corrective 
process  or  the  existence  of  circumstances  rendering 
such  process  ineffective  to  protect  the  rights  of  the 
prisoner. 

"An  applicant  shall  not  be  deemed  to  have  ex- 
hausted the  remedies  available  in  the  courts  of  the 
State,  within  the  meaning  of  this  section,  if  he  has 
the  right  under  the  law  of  the  State  to  raise,  by  any 
available  procedure,  the  question  presented." 

The  certificate  of  the  deputy  clerk  of  the  Washington 
State  Supreme  Court  (Tr.  406-407)  states  that  appellant 
applied  to  the  Supreme  Court  of  the  State  of  Washington 
on  two  occasions  for  a  writ  of  habeas  corpus.  An  applica- 
tion was  made  to  the  United  States  Supreme  Court  for  a 
writ  of  certiorari  to  the  Washington  State  Supreme  Court 
on  the  latter  of  the  above  mentioned  petitions.  The  peti- 
tion for  certiorari  was  denied  by  the  Supreme  Court  of 
the  United  States  on  June  20,  1949.    The  records  of  the 


Washington  State  Supreme  Court  as  certified  by  the 
deputy  clerk  of  said  court  disclose  that  the  appellant  made 
no  appeal  from  his  conviction  in  the  criminal  cause  and 
disclose  that  no  appeal  was  taken  from  any  order  of  a 
superior  court  denying  appellant's  application  for  a  writ 
of  error  coram  nobis.  This  court  has  held  in  the  cases  of 
Barton  v.  Smith,  162  F.  (2d)  330,  and  Hampson  v.  Smith, 
162  F.  (2d)  334,  that  a  person  confined  in  the  State  of 
Washington  pursuant  to  a  judgment  of  a  court  of  the 
state  must  seek  relief  by  applying  for  a  writ  of  error 
coram  nobis  to  the  state  court  even  though  the  precise 
ambit  of  the  writ  has  not  been  marked  by  the  Washing- 
ton Court.  A  writ  of  error  coram  nobis  is  thus  considered 
to  be  a  remedy  available  to  persons  confined  in  the  State 
of  Washington  within  the  meaning  of  28  U.  S.  C.  2254. 
Appellant  claims  that  the  laws  of  the  State  of  Washington 
are  inadequate  to  protect  his  rights  because  the  courts  of 
the  state  refuse  to  follow  the  state  law  in  respect  to  appel- 
lant (Appellant's  Opening  Brief,  page  2). 

Impliedly,  appellant  admits  that  there  is  not  an  ab- 
sence of  available  state  corrective  process,  but  insists  that 
circumstances  exist  which  render  such  process  ineffective 
to  protect  his  individual  rights.  However,  the  record  dis- 
closes no  circumstances  justifying  this  contention.  The 
state  procedure  being  adequate  and  available,  the  failure 
of  appellant  to  apply  for  a  writ  of  error  coram  nobis  or 
to  appeal  a  denial  of  such  a  writ  to  the  Washington  State 
Supreme  Court  must  bar  such  appellant  from  applying 
for  a  writ  of  habeas  corpus  in  a  federal  district  court. 
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II. 

Each  of  Appellant's  Specifications  of  Error  is  not  supported 
by  the  record  or  does  not  state  facts  sufficient  to  reverse 
the  order  of  the  District  Court. 

Appellant  has  assigned  a  number  of  errors  as  grounds 
for  reversing  the  order  of  the  District  Court.  (Appellant's 
Opening  Brief,  pages  6  and  7.)  Appellee  will  consider 
each  of  these  specifications  in  order. 

1.  Appellant  contends  that  the  court  erred  in  "re- 
fusing to  hear  testimony  concerning  what  actually  had 
transpired  before  the  Superior  Court  of  the  State  of 
Washington"  on  appellant's  trial.  Appellee  denies  that  the 
court  refused  to  hear  any  testimony  in  regard  to  the  mat- 
ters which  occurred  at  the  trial.  As  to  these  matters,  the 
appellant  testified  on  his  own  behalf  at  the  hearing  in  the 
District  Court  (Tr.  103-135).  He  was  permitted  to  give 
this  testimony  in  narrative  form  (Tr.  103)  and  was  as- 
sisted by  the  court  and  by  his  attorney  in  completely  and 
adequately  presenting  the  subject  of  such  allegations. 
Appellant  also  called  and  examined  ten  witnesses  in  re- 
gard to  the  criminal  trial  proceedings. 

2.  Appellant  alleges  that  the  court  erred  in  "refusing 
to  allow  appellant  to  hear  the  full  proceedings  had  in  his 
own  behalf."  Appellee  denies  that  the  court  refused  to 
allow  appellant  to  hear  the  complete  proceedings  at  his 
hearings  in  the  District  Court.  Appellant  was  present  at 
all  times  during  said  hearings  (Tr.  46-62,  73-243).  Pre- 
sumably appellant  alludes  in  this  specification  to  the  re- 
marks made  to  counsel  for  appellant  and  counsel  for 
appellee  (Tr.  183-185).  The  error,  if  such  it  be,  is  not  re- 
versible. 

3.  Appellant  contends  that  the  court  erred  in  allow- 
ing   certificates    of    Judges    Barnett    and    Willis    to    be 
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admitted  in  evidence,  and  alleges  that  "appellant  was 

denied  the  opportunity  to  offer  their  oral  testimony." 

Appellee  denies  that  the  court  erred  in  admitting  such 

certificates.  28  U.  S.  C.  2245  provides  in  part: 

"On  the  hearing  of  an  application  for  a  writ  of 
habeas  corpus  to  inquire  into  the  legality  of  the  de- 
tention of  a  person  pursuant  to  a  judgment  the  cer- 
tificate of  the  judge  who  presided  at  the  trial  resulting 
in  the  judgment,  setting  forth  the  facts  occurring  at 
the  trial,  shall  be  admissible  in  evidence.     *     *     *  " 

Appellant  was  granted  permission  to  propound  interrog- 
atories to  the  certifying  judges  in  the  manner  provided 
for  interrogation  under  28  U.  S.  C.  2246  (Tr.  81,  82,  225, 
226,  412,  413).  While  he  did  not  take  advantage  of  this 
opportunity,  this  method  of  examination  was  available 
to  him. 

4.  Appellant  alleges  that  the  court  erred  in  "refusing 
to  hear  witnesses  subpoenaed  by  and  offered  in  behalf  of 
appellant."  Appellee  denies  that  the  District  Court  re- 
fused to  hear  any  witnesses  offered  in  behalf  of  appellant. 
This  specification  of  error  presumably  refers  to  a  circum- 
stance which  allegedly  existed  at  appellant's  trial  in  the 
superior  court  of  the  State  of  Washington  in  Yakima 
County  (Tr.  55).  An  examination  of  the  record  of  the 
trial  proceedings  fails  to  show  that  this  irregularity  or 
misconduct  did  occur.  Moreover,  the  certificate  of  the 
deputy  prosecuting  attorney  states  that  appellant  had  an 
opportunity  to  call  any  and  all  witnesses  that  he  so  de- 
sired (Tr.  375). 

5.  Appellant  alleges  that  the  court  erred  in  "errone- 
ously advising  appellant  that  he  did  not  desire  the  file 
cluttered  up  with  petitions  filed  by  appellant  in  other 
courts,  then  allowing  appellee's  counsel  to  offer  a  petition 
of  certiorari  in  evidence."   Appellee  maintains  that  the 
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court  did  not  err  in  admitting  such  petitions  in  evidence. 
Appellant  stated  that  he  had  no  objection  to  the  admission 
of  a  copy  of  the  petition  for  certiorari  to  the  Washington 
State  Supreme  Court  (Tr.  220).  The  receipt  of  evidence 
admitted  without  objection  may  not  be  raised  as  a  ground 
for  error  on  appeal. 

6.  Appellant  alleges  that  the  court  erred  in  "forcing 
appellant  to  address  his  deputy  prosecuting  attorney, 
counsel  appointed  for  the  defense  in  the  original  action 
against  him,  as  a  judge  upon  examination."  Appellee  de- 
nies that  the  court  erred  in  this  respect.  This  specification 
presumably  refers  to  the  suggestion  by  the  District  Court 
that  appellant  proceed  with  the  courtesy  due  state  judges 
in  his  examination  of  Judge  Maclver  as  a  witness  (Tr.  84, 
lines  18-19). 

7.  Appellant  alleges  that  the  court  erred  in  "failing 
to  consider  the  fact  that  appellant  had  fully  carried  his 
burden  overwhelmingly  in  supporting  his  claims  undis- 
puted set  out  in  appellant's  petition  and  affidavit,"  and 
that  the  court  erred  in  "failing  to  consider  the  fact  that 
appellant  had  introduced  new  and  undisputed  evidence 
in  support  of  claims  not  set  out  in  the  petition  and  affi- 
davit." Appellee  denies  that  the  court  erred  in  these  re- 
spects. An  examination  of  the  evidence  and  testimony 
at  the  hearing  below  indicates  that  appellant  has  com- 
pletely failed  to  establish  any  of  his  allegations  in  regard 
to  violation  of  his  constitutional  rights.  On  the  contrary, 
his  unsupported  statements  to  this  effect  were  contra- 
dicted without  exception  by  such  evidence  and  testimony. 

8.  Appellant  alleges  that  the  court  erred  in  "denying 
appellant's  petition  for  a  writ  of  habeas  corpus  alleging  a 
judgment  of  the  Superior  Court  when  the  transcript  and  i 
statement  record  is  totally  silent  of  any  evidence  of  a 
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judgment  on  behalf  of  the  appellee  and  appellant  urged 
no  valid  judgment."  Appellee  maintains  that  the  court 
did  not  err  in  holding  that  appellant  was  held  in  custody 
pursuant  to  a  valid  judgment  of  the  Superior  Court  of  the 
State  of  Washington  for  Yakima  County.  Although  there 
is  no  copy  of  the  judgment  and  sentence  of  the  criminal 
cause  of  the  trial  court,  appellant's  affidavit  to  the  Su- 
preme Court  of  the  United  States  (  Tr.  388-398)  admits 
the  existence  of  such  judgment  and  sentence  (Tr.  389). 

9.  Appellant  alleges  that  the  court  erred  in  "failing 
to  enter  a  finding  of  conclusions  of  law  and  fact  on  appel- 
lant's petition."  Appellee  denies  that  the  court  erred  in 
this  respect.  The  findings  of  fact  and  conclusions  of  law 
are  set  forth  in  the  order  of  the  District  Court  denying 
the  petition  (Tr.  422-423). 

10.  Appellant  alleges  that  the  court  erred  in  "failing 
to  grant  the  rehearing  of  petitioner  and  refusing  to  hear 
evidence  claimed."  Appellee  contends  that  the  court  did 
not  err  in  this  respect.  Appellant's  petition  for  a  rehear- 
ing failed  to  allege  sufficient  grounds  for  granting  such 
rehearing  (Tr.  423-425). 

11.  Appellant  alleges  the  court  erred  in  "failing  to 
grant  appellant  an  order  to  conduct  research  of  author- 
ities." Appellee  denies  that  the  court  erred  in  this  respect. 
It  is  sufficient  to  state  that  the  order  (Tr.  432-433)  deny- 
ing appellant's  motion  (Tr.  431-432)  to  be  taken  daily  to 
a  law  library  does  not  constitute  error. 
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CONCLUSION 

The  order  of  the  District  Court  should  be  affirmed  for 
the  following  reasons: 

The  District  Court  was  without  jurisdiction  to  enter- 
tain an  application  for  a  writ  of  habeas  corpus  by  this  ap- 
pellant inasmuch  as  this  appellant  has  failed  to  exhaust  the 
remedies  available  to  him  under  the  laws  of  the  State  of 
Washington,  in  particular  that  appellant  has  failed  to 
apply  for  a  writ  of  error  coram  nobis  in  the  Supreme  Court 
of  the  state;  appellant  has  failed  to  allege  that  there  is  an 
absence  of  available  state  corrective  process  or  shown  the 
existence  of  circumstances  rendering  such  process  inef- 
fective to  protect  his  rights. 

Appellant  has  failed  to  allege  any  errors  of  the  District 
Court  supported  by  the  record  which  warrants  a  reversal 
of  that  court's  order  denying  appellant's  application  for  a 
writ  of  habeas  corpus.  Appellee  prays  that  said  order  be 
affirmed. 

Respectfully  submitted, 
Smith  Troy, 

Attorney  General  of  the 
State  of  Washington, 

Lawrence  K.  McDonell, 
Assistant  Attorney  General, 


Attorneys  for  Appellee. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

No.  C-8658  Phx. 

UNITED  STATES  OF  AMEEICA, 

Plaintiff, 
vs. 

ARTURO  C.  LEYVAS,  ARNOLD  ENRIQUEZ, 
RAY  C.  LEYVAS,  CONNIE  DUARTE, 
ARTURO  E.  JEREZ,  and  JOE  MARTINEZ, 

Defendants. 

INDICTMENT 

Violations:  21  U.S.C.A.  174  and  26  U.S.C.A. 
2554(a)  (Importation,  concealment,  transpor- 
tation and  sale  of  Narcotic  Drugs)  ;  and  18 
U.S.C.A.  88  (1946  Ed)  and  18  U.S.C.A.  371 
(Conspiracy  to  violate  21  U.S.C.A.  174  and  26 
U.S.C.A.  2554(a)). 

The  Grand  Jury  Charges : 

Count  One 
(21  U.S.C.A.  174) 

That  on  or  about  the  16th  day  of  February,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  E.  Jerez,  did  then  and  there 
knowingly  and  fraudulently,  contrary  to  law,  im- 
port and  bring  into  the  United  States,  and  assist 
in  so  doing,  approximately  160  grains  of  prepared 
smoking  opium. 
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Count  Two 
That  on  or  about  the  16th  day  of  February,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  E.  Jerez,  did  then  and  there 
knowingly,  feloniously  and  fraudulently  receive, 
conceal  and  facilitate  the  transportation  and  con- 
cealment, after  unlawful  importation  thereof,  of 
approximately  160  grains  of  prepared  smoking 
opium,  which  said  prepared  smoking  opium  said 
defendant  then  and  there  well  knew  had  been  im- 
ported into  the  United  States  of  America  contrary 
to  law. 

Count  Three 
(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  16th  day  of  February,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  E.  Jerez,  did  unlawfully, 
fraudulently  and  feloniously  sell,  distribute  and 
give  away  to  one  Viron  A.  Elkins  a  certain  quantity 
of  prepared  smoking  opium,  to-wit,  approximately 
160  grains  of  prepared  smoking  opium,  at  one  time, 
which  said  sale  was  not  made  in  pursuance  of  a 
written  order  of  the  said  Viron  A.  Elkms  to  the 
said  Arturo  E.  Jerez,  on  a  form  issued  in  blank  for 
that  purpose  by  the  Secretary  of  the  Treasury  of 
the  United  States,  as  required  by  virtue  of  26 
U.S.C.A.  2554  (a). 

Count  Four 
(21  U.S.C.A.  174) 

That  on  or  about  the  28th  day  of  February,  1948, 
within  the  District  of  Arizona,.  County  of  Maricopa, 
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the  defendant,  Arturo  E.  Jerez,  did  then  and  there 
knowingly  and  fraudulently,  contrary  to  law,  im- 
port and  bring  into  the  United  States,  and  assist 
in  so  doing,  approximately  517  grains  of  prepared 
smoking  opium. 

Count  Five 

That  on  or  about  the  28th  day  of  February,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  E.  Jerez,,  did  then  and  there 
knowingly,  feloniously  and  fraudulently  receive, 
conceal  and  facilitate  the  transportation  and  con- 
cealment, after  unlawful  impoiiation  thereof,  of 
approximately  517  grains  of  prepared  smoking 
opium,  which  said  prepared  smoking  opium  said  de- 
fendant then  and  there  well  knew  had  been  im- 
ported into  the  United  States  of  America  contrary 
to  law. 

Count  Six 
(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  28th  day  of  February,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  E.  Jerez,  did  unlawfully, 
fraudulently  and  feloniously  seU,  distribute  and  give 
away  to  one  Viron  A.  Elkins  a  certain  quantity  of 
prepared  smoking  opium,  to-wit,  approximately  517 
grains  of  prepared  smoking  opium,  at  one  time, 
which  said  sale  was  not  made  in  pursuance  of  a 
written  order  of  the  said  Viron  A.  Elkins  to  the 
said  Arturo  E.  Jerez,  on  a  form  issued  in  blank 
for  that  purpose  by  the  Secretary  of  the  Treasury 
of  the  United  States,  as  required  by  virtue  of  26 
U.S.C.A.  2554(a). 
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Count  Seven 
(21  U.S.C.A.  174) 

That  on  or  about  the  1st  day  of  May,  1948,  within 
the  District  of  Arizona,.  County  of  Maricopa,  the 
defendant,  Arturo  E.  Jerez,  did  then  and  there 
knowingly  and  fraudulently,  contrary  to  law,  im- 
port and  bring  into  the  United  States,  and  assist 
in  so  doing,  approximately  517  grains  of  prepared 
smoking  opium. 

Count  Eight 

That  on  or  about  the  1st  day  of  May,  1948,  within 
the  District  of  Arizona,  County  of  Maricopa,  the 
defendant,  Arturo  E.  Jerez,,  did  then  and  there 
knowingly,  feloniously  and  fraudulently  receive, 
conceal  and  facilitate  the  transportation  and  con- 
cealment, after  unlawful  importation  thereof,  of 
approximately  517  grains  of  prepared  smoking 
opium,  which  said  prepared  smoking  opium  said 
defendant  then  and  there  well  knew  had  been  im- 
ported into  the  United  States  of  America  contrary 
to  law. 

Count  Nine 
(26U.S.C.A.  2554(a)) 

That  on  or  about  the  1st  day  of  May,  1948,  within 
the  District  of  Arizona,  County  of  Maricopa,  the 
defendant,  Arturo  E.  Jerez,,  did  then  and  there  un- 
lawfully, fraudulently  and  feloniously  sell,  distrib- 
ute and  give  away  to  one  Viron  A.  Elkins  a  certain 
quantity  of  prepared  smoking  opium,  to  wit,  ap- 
proximately 517  grains  of  prepared  smoking  opium, 
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defendant  then  and  there  well  knew  had  been  im- 
ported into  the  United  States  of  America  contrary 
to  law. 

Count  Fifteen 
(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  19th  day  of  August,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  E.  Jerez^  did  unlawfully, 
fraudulently  and  feloniously  sell,  distribute  and 
give  away  to  one  Viron  A.  Elkins  a  certain  quantity 
of  prepared  smoking  opium,  to-wit,  approximately 
14,583  grains  of  prepared  smoking  opium,  at  one 
time,  which  said  sale  was  not  made  in  pursuance 
of  a  written  order  of  the  said  Viron  A.  Elkins  to 
the  said  Arturo  E.  Jerez,  on  a  form  issued  in  blank 
for  that  purpose  by  the  Secretary  of  the  Treasury 
of  the  United  States,  as  required  by  virtue  of  26 
U.S.C.A.  2554(a). 

Count  Sixteen 

(21  U.S.C.A.  174) 

That  on  or  about  the  3rd  day  of  October,  1948, 
within  the  District  of  Arizona,,  County  of  Maricopa, 
the  defendant,  Arturo  E.  Jerez,  did  then  and  there 
knowingly  and  fraudulently,  contrary  to  law,  im- 
port and  bring  into  the  United  States,  and  assist 
in  so  doing,  approximately  693  grains  of  prepared 
smoking  opium. 

Count  Seventeen 

That  on  or  about  the  3rd  day  of  October,  1948, 
defendant  then  and  there  well  knew  had  been  im- 
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the  defendant,  Arturo  E.  Jerez,,  did  then  and  there 
knowingly,  feloniously  and  fraudulently  receive, 
conceal  and  facilitate  the  transportation  and  con- 
cealment after  unlawful  unportation  thereof,  of  ap- 
proximately 693  grains  of  prepared  smoking  opium, 
which  said  prepared  smoking  opium  said  defendant 
then  and  there  well  knew  had  been  imported  into 
the  United  States  of  America  contrary  to  law. 

Count  Eighteen 
(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  3rd  day  of  October,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  E.  Jerez,  did  unlawfully,, 
fraudulently  and  feloniously  sell,  distribute  and 
give  to  one  Okla  W.  Johnson  a  certain  quantity  of 
prepared  smoking  opium,  to-wit,  approximately  693 
grains  of  prepared  smoking  opium,  at  one  time, 
which  said  sale  was  not  made  in  pursuance  of  a 
written  order  of  the  said  Okla  W.  Johnson  to  the 
said  Arturo  E.  Jerez,  on  a  form  issued  in  blank  for 
that  purpose  by  the  Secretary  of  the  Treasury  of 
the  United  States,  as  required  by  virtue  of  26 
U.S.C.A.  2554(a). 

Count  Nineteen 
(21  U.S.C.A.  174) 

On  or  about  the  10th  day  of  October,  1948,  within 
the  District  of  Arizona,,  County  of  Maricopa,  the 
defendant,  Arturo  E.  Jerez,  did  then  and  there 
knowingly  and  fraudulently,  contrary  to  law,  import 
and  bring  into  the  United  States,  and  assist  in  so 
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doing,  approximately  351  grains  of  prepared  smok- 
ing opium. 

Comit  Twenty 

That  on  or  about  the  10th  day  of  October,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  E.  Jerez,,  did  then  and  there 
knowingly,  feloniously  and  fraudulently  receive, 
conceal  and  facilitate  the  transportation  and  con- 
cealment, after  unlawful  importation  thereof,  of 
approximately  351  grains  of  prepared  smoking 
opium,  which  said  prepared  smoking  opimn  said  de- 
fendant then  and  there  well  knew  had  been  imported 
into  the  United  States  of  America  contraiy  to  law. 

Count  Twenty-One 
(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  10th  day  of  October,  1948, 
within  the  District  of  Arizona,  Coimty  of  Maricopa, 
the  defendant,  Arturo  E.  Jerez,  did  imlawfully, 
fraudulently  and  feloniously  sell,  distribute  and 
give  away  to  one  Okla  W.  Johnson  a  certain  quan- 
tity of  f)repared  smoking  opiimi,  to-wit,  approxi- 
mately 351  grains  of  prepared  smoking  opium,  at 
one  time,  which  said  sale  was  not  made  in  pursu- 
ance of  a  written  order  of  the  said  Okla  W.  Johnson 
to  the  said  Arturo  E.  Jerez,  on  a  form  issued  in 
blank  for  that  purpose  by  Secretary  of  the  Treas- 
ury of  the  United  States,  as  required  by  virtue  of 
26  U.S.C.A.  2554(a). 
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Count  Twenty-Two 
(21  U.S.C.A.  174) 
That  on  or  about  the  29th  day  of  October,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  C.  Leyvas,,  did  then  and  there 
knowing  and  fraudulently,  contrary  to  law,  import 
and  bring  into  the  United  States,  and  assist  in  so 
doing,  approximately  2,447  grains  of  prepared 
smoking  opium. 

Count  Twenty-Three 

That  on  or  about  the  29th  day  of  October,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  C.  Leyvas,  did  then  and  there 
knowingly,  feloniously  and  fraudulently  receive, 
conceal  and  facilitate  the  transportation  and  con- 
cealment, after  unlawful  importation  thereof,  of 
approximately  2,447  grains  of  prepared  smoking 
opium,  which  said  prepared  smoking  opium  said 
defendant  then  and  there  well  knew  had  been  im- 
ported into  the  United  States  of  America  contrary 
to  law. 

Count  Twenty-Four 
(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  29th  day  of  October,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  C.  Leyvas,  did  unlawfully, 
fraudulently  and  feloniously  sell,  distribute  and 
give  away  to  one  Frank  W.  Colbert  a  certain  quan- 
tity of  prepared  smoking  opium,  to-wit,  approxi- 
mately 2,447  grains  of  prepared  smoking  opium,  at 
one  time,  which  said  sale  was  not  made  in  pursu- 
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ance  of  a  written  order  of  the  said  Frank  W.  Colbert 
to  the  said  Arturo  C.  Leyvas,,  on  a  form  issued  in 
blank  for  that  purpose  by  the  Secretary  of  the 
Treasury  of  the  United  States,  as  required  by  vir- 
tue of  26  U.S.C.A.  2554(a). 

Count  Twenty-Five 
(21  U.S.C.A.  174) 

That  on  or  about  the  5th  day  of  November,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  C.  Le;\^'as,  did  then  and  there 
knowingly  and  fraudulently,  contrary  to  law,  import 
and  bring  into  the  United  States,  and  assist  in  so 
doing,  approximately  10,192  grains  of  prepared 
smoking  opium. 

Count  Twenty- Six 

That  on  or  about  the  5th  day  of  November,  1948, 
within  the  District  of  Arizona,  Coimty  of  Maricopa, 
the  defendant  Arturo  C.  Leyvas,  did  then  and  there 
knowingly,  feloniously  and  fraudulently  receive, 
conceal  and  facilitate  the  transportation  and  con- 
cealment after  unlawful  im23ortation  thereof,  of  ap- 
l^roximately  10.192  grains  of  prepared  smoking 
opium,  which  said  prepared  smoking  opium  said 
defendant  then  and  there  well  knew  had  been  im- 
ported into  the  United  States  of  America  contrary 
to  law. 

Count  Twenty-Seven 
(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  5th  day  of  November,  1948,. 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  C.  Leyvas,  did  unlawfully, 
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fraudulently  and  feloniously  sell,  distribute  and  give 
away  to  one  Okla  W.  Johnson  a  certain  quantity 
of  prepared  smoking  opium,,  to-wit,  approximately 
10,192  grains  of  prepared  smoking  opium,  at  one 
time,  which  said  sale  was  not  made  in  pursuance  of 
a  written  order  of  the  said  Okla  W.  Johnson  to  the 
said  Arturo  C.  Leyvas,  on  a  form  issued  in  blank 
for  that  purpose  by  the  Secretary  of  the  Treasury 
of  the  United  States  of  America,  as  required  by  vir- 
tue of  26  U.S.C.  A.  2554(a). 

Count  Twenty-Eight 
(21  U.S.C.A.  174) 

That  on  or  about  the  11th  day  of  November,  1948, 
within  the  District  of  Arizona,  Coimty  of  Maricopa, 
the  defendant,  Connie  Duarte,  did  then  and  there 
knowingly  and  fraudulently,  contrary  to  law,  im- 
port and  bring  into  the  United  States,  and  assist 
in  so  doing,  approximately  15%  grains  of  a  mor- 
phine derivative,  namely,  heroin  hydrochloride. 

Count  Twenty-Nine 

That  on  or  about  the  11th  day  of  November,  1948, 
within  the  District  of  Arizona,  Coimty  of  Maricopa, 
the  defendant,  Comiie  Duarte,  did  then  and  there 
knowingly,  feloniously  and  fraudulently  receive, 
conceal  and  facilitate  the  transportation  and  con- 
cealment, after  unlawful  importation  thereof,  of  ap- 
proximately 15%  grains  of  a  morphine  derivative, 
namely,  heroin  hydrochloride,,  which  said  heroin 
hvdrochloride  said  defendant  then  and  there  well 
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knew  had  been  imported  into  the  United  States  of 
America  contrary  to  law. 

Count  Thirty 
(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  11th  day  of  November,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Connie  Duarte,  did  unlawfully, 
fraudulently  and  feloniously  sell,  distribute  and  give 
away  to  one  Frank  W.  Colbert  a  certain  quantity 
of  a  morphine  derivative,  namely  heroin  hydro- 
chloride, to-wit,  approximately  15%  grains  of  heroin 
hydrochloride,  at  one  time,  which  said  sale  was  not 
made  in  pursuance  of  a  written  order  of  the  said 
Frank  W.  Colbert  to  the  said  Connie  Duarte,  on  a 
form  issued  in  blank  for  that  purpose  by  the  Sec- 
retary of  the  Treasury  of  the  United  States,,  as 
required  by  virtue  of  26  U.S.C.A.  2554(a), 

Count  Thirty-One 
(21  U.S.C.A.  174) 

That  on  or  about  the  14th  day  of  November,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Connie  Duarte,  did  then  and  there 
knowingly  and  fraudulently,  contrary  to  law,  im- 
port and  bring  into  the  United  States,  and  assist 
in  so  doing,  approximately  118  grains  of  a  mor- 
phine derivative,  namely,  heroin  hydrochloride. 

Count  Thirty-Two 

That  on  or  about  the  14th  day  of  November,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
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the  defendant,  Connie  Diiarte,.  did  then  and  there 
knowingly,  feloniously  and  fraudulently  receive, 
conceal  and  facilitate  the  transportation  and  con- 
ceahnent,  after  unlawful  importation  thereof,  of 
approximately  118  grains  of  a  morphine  derivative, 
namely,  heroin  hydrochloride,  which  said  herom 
hydrochloride  said  defendant  then  and  there  well 
knew  had  heen  imported  into  the  United  States  of 
America  contrary  to  law. 

Count  Thirty-Three 
(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  14th  day  of  November,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Connie  Duarte,  did  unlawfully, 
fraudulently  and  feloniously  sell,  distribute  and 
give  away  to  one  Okla  W.  Johnson  a  certain  quan- 
tity of  a  morphine  derivative,  namely  heroin  hydro- 
chloride, to-wdt,  approximately  118  grains  of  heroin 
hydrochloride,  at  one  time,  which  said  sale  was  not 
made  in  pursuance  of  a  written  order  of  the  said 
Okla  W.  Johnson  to  the  said  Connie  Duarte,  on  a 
form  issued  in  blank  for  that  purpose  by  the  Sec- 
retary of  the  Treasury  of  the  United  States,  as 
required  by  virtue  of  26  U.S.C.A.  2554(a). 

Count  Thirty-Four 
(21  U.S.C.A.  174) 

That  on  or  about  the  17th  day  of  November,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendants  Ai-turo  C.  Leyvas  and  Connie 
Duarte,  did  then  and  there  knowingly,  and  fraudu- 
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lently,  contrary  to  law,  import  and  bring  into  the 
United  States,  and  assist  in  so  doing,  approximately 
381  grains  of  a  morpliine  derivative,  namely,  heroin 
hydrochloride. 

Count  Thirty-Five 

That  on  or  about  the  17th  day  of  November,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendants  Arturo  C.  Leyvas  and  Connie 
Duarte,  did  then  and  there  knowingly,  feloniously 
and  fraudulently  receive,  conceal  and  facilitate  the 
transportation  and  concealment,  after  unlawful  im- 
portation thereof,  of  approximately  381  grains  of 
a  morphine  derivative,  namely,  heroin  hydrochlo- 
ride, which  said  heroin  hydrochloride  said  defend- 
ants then  and  there  well  knew  had  been  imported 
into  the  United  States  of  America  contrary  to  law. 

Count  Thirty-Six 
(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  17th  day  of  November,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendants  Arturo  C.  Leyvas  and  Connie 
Duarte,  did  unlawfully,  fraudulently  and  feloni- 
ously sell,  distribute  and  give  away  to  one  Okla  W. 
Johnson  a  certain  quantity  of  a  morphine  deriva- 
tive, namely  heroin  hydrochloride,  to-wit,  approxi- 
mately 381  grains  of  heroin  hydrochloride,  at  one 
time,  which  said  sale  was  not  made  in  pursuance  of 
a  written  order  of  the  said  Okla  W.  Johnson  to  the 
said  Arturo  C,  Leyvas  and  Connie  Duarte,  or  either 
of  them,  on  a  form  issued  in  blank  for  that  purpose 
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by  the   Secretary  of  the  Treasury  of  the  United 
States,  as  required  by  virtue  of  26  U.S.C.A.  2554(a). 

Count  Tliirty- Seven 
(21  U.S.C.A.  174) 

That  on  or  about  the  16th  day  of  December,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  C.  Ley^^as,  did  then  and  there 
knowingly  and  fraudulently,  contrary  to  law,  im- 
port and  bring  into  the  United  States  and  assist  in 
so  doing,  aiDproximately  2i/2  grains  of  an  opium 
derivative,  namely,  morjihine  hydrochloride. 

Count  Thirty-Eight 

That  on  or  about  the  16th  day  of  December,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  C.  Leyvas,  did  then  and  there 
knowingly,  feloniously  and  fraudulently  receive, 
conceal  and  facilitate  the  transportation  and  con- 
cealment, after  unlawful  importation  thereof,  of 
approximately  2^/2  grains  of  an  opium  derivative, 
namely,  morphine  hydrochloride,  which  said  mor- 
phine hydrochloride  said  defendant  then  and  there 
well  knew  had  been  imported  into  the  United  States 
of  America  contrary  to  law. 

Count  Thirty-Nine 
(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  16th  day  of  December,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  C.  Leyvas,  did  milawfully, 
fraudulently   and   feloniously   sell,    distribute   and 
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give  away  to  one  Viron  A.  Elkins  a  certain  quantity 
of  an  opium  derivative,  namely  morphine  hydro- 
chloride, to-wit,.  approximately  2^  grains  of  mor- 
phine hydrochloride,  at  one  time,  which  said  de- 
livery was  not  made  in  pursuance  of  a  written 
order  of  the  said  Viron  A.  Ellcins  to  the  said 
Arturo  C.  Leyvas,  on  a  form  issued  in  blank  for 
that  purpose  by  the  Secretary  of  the  Treasury  of 
the  United  States,  as  required  by  virute  of  26 
U.S.C.A.  2554(a). 

Count  Forty 

(21  U.S.C.A.  174) 

That  on  or  about  the  16th  day  of  December,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  C.  Leyvas,  did  then  and  there 
knowingly  and  fraudulently,  contrary  to  law,  im- 
port and  bring  into  the  United  States,,  and  assist  in 
so  doing,  approximately  378  grains  of  a  morphine 
derivative,  namely,  heroin  hydrochloride. 

Count  Forty-One 

That  on  or  about  the  16th  day  of  December,  1948, 
within  the  District  of  Arizona,  Coimty  of  Maricopa, 
the  defendant,  Arturo  C.  Leyvas,  did  then  and  there 
knowingly,  feloniously  and  fraudulently  receive, 
conceal  and  facilitate  the  transportation  and  con- 
cealment, after  unlawful  importation  thereof,  of 
approximately  378  grains  of  a  morphine  derivative, 
namely,  heroin  hydrochloride,  which  said  heroin 
hydrochloride  said  defendant  then  and  there  well 
knew  had  been  imported  into  the  United  States  of 
America  contrary  to  law. 
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Count  Forty-Two 
(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  16th  day  of  December,  1948, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  C.  Leyvas,  did  unlawfully, 
fraudulently  and  feloniously  sell,  distribute  and 
give  away  to  one  Viron  A.  Elkins  a  certain  quantity 
of  a  morphine  derivative,,  namely  heroin  hydro- 
chloride, to-wit,  approximately  378  grains  of  heroin 
hydrochloride,  at  one  time,  which  said  sale  was  not 
made  in  pursuance  of  a  written  order  of  the  said 
Viron  A.  Elkins  to  the  said  Arturo  C.  Leyvas,  on 
a  form  issued  in  blank  for  that  purpose  by  the 
Secretary  of  the  Treasury  of  the  United  States,  as 
required  by  virtue  of  26  U.S.C.A.  2554(a). 

Count  Forty-Three 
(21  U.S.C.A.  174) 

That  on  or  about  the  8th  day  of  January,  1949, 
within  the  District  of  Arizona,  Coimty  of  Maricopa, 
the  defendant,  Joe  Martinez,,  did  then  and  there 
knowingly  and  fraudulently,  contrary  to  law,  import 
and  bring  into  the  United  States,  and  assist  in  so 
doing,  approximately  179  grains  of  prepared  smok- 
ing opium. 

Count  Forty-Four 

That  on  or  about  the  8th  day  of  January,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Joe  Martinez,  did  then  and  there 
knowingly,  feloniously  and  fraudulently  receive, 
conceal  and  facilitate  the  transportation  and  con- 
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cealment,  after  unlawful  importation  thereof,  of 
approximately  179  grains  of  prepared  smoking 
opium,  which  said  prepared  smoking  opium  said 
defendant  then  and  there  well  knew  had  been  im- 
ported into  the  United  States  of  America  contrary 
to  law. 

Count  Forty-Five 
(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  8th  day  of  January,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Joe  Martinez,  did  unlawfully,  fraud- 
ulently and  feloniously  sell,  distribute  and  give 
away  to  one  Charles  Cobos  a  certain  quantity  of 
prepared  smoking  opium,  to-wit,  approximately  179 
grains  of  prepared  smoking  opium,  at  one  time, 
which  said  sale  was  not  made  in  pursuance  of  a 
written  order  of  the  said  Charles  Cobos  to  the  said 
Joe  Martinez,  on  a  form  issued  in  blank  for  that 
purpose  by  the  Secretary  of  the  Treasury  of  the 
United  States,  as  required  by  virtue  of  26  U.S.C.A. 
2554(a). 

Count  Forty-Six 
(21  U.S.C.A.  174) 

That  on  or  about  the  14th  day  of  January,  1949, 
within  the  District  of  Arizona,  Coimty  of  Maricopa, 
the  defendant,  Arturo  C.  Ley^^as,  did  then  and 
there  knowingly  and  fraudulently,  contrary  to  law, 
import  and  bring  into  the  United  States,  and  assist 
in  so  doing,  approximately  51/4  grains  of  an 
opium  derivative,  namely,  morphine  hydrochloride. 
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Count  Forty-Seven 

That  on  or  about  the  14th  day  of  January,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  C.  Leyvas,  did  then  and  there 
knowingly,  feloniously  and  fraudulently  receive, 
conceal  and  facilitate  the  transportation  and  con- 
cealment, after  unlawful  importation  thereof,  of  ap- 
proximately 514  grains  of  an  opium  derivative, 
namely  morphine  hydrochloride,  which  said  mor- 
phine hydrochloride  said  defendant  then  and  there 
well  knew  had  been  imported  into  the  United  States 
of  America  contrary  to  law. 

Comit  Forty-Eight 
(26U.S.C.A.  2554(a)) 

That  on  or  about  the  14th  day  of  January,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  C.  Leyvas,  did  unlawfully, 
fraudulently  and  feloniously  sell,  distribute  and 
give  away  to  one  Viron  A.  Elkins  a  certain  quan- 
tity of  an  opium  derivative,  namely,  morphine  hy- 
drochloride, to  wit,  approximately  5i/4  grains  of 
morphine  hydrochloride,  at  one  time,  which  said  de- 
livery was  not  made  in  pursuance  of  a  written  order 
of  the  said  Viron  A,  Elkins  to  the  said  Arturo  C. 
Leyvas,  on  a  form  issued  in  blank  for  that  purpose 
by  the  Secretary  of  the  Treasury  of  the  United 
States,  as  required  by  virtue  of  the  26  U.S.C.A. 
2554(a). 
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Count  Forty-Nine 
(21  U.S.C.A.  174) 

That  on  or  about  the  14th  day  of  January,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Aruro  C.  Leyvas,  did  then  and  there 
knowingly  and  fraudulently,  contrary  to  law,  im- 
port and  bring  into  the  United  States,  and  assist 
in  so  doing,  approximately  235  grains  of  prepared 
smoking  opium. 

Count  Fifty 

That  on  or  about  the  14tli  day  of  January,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  C.  Leyvas,  did  then  and  there 
there  knowingly,  feloniously  and  fraudulently  re- 
ceive, conceal  and  facilitate  the  transportation  and 
conceahnent,  after  unlawful  importation  thereof, 
of  approximately  235  grains  of  prepared  smoking 
opium,  which  said  prepared  smoking  opiiun  said 
defendant  than  and  there  well  knew  had  been  im- 
ported into  the  United  States  of  America  contrary 
to  law. 

Count  Fifty-One 
(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  14th  day  of  January,  1949, 
within  the  District  of  Arizona,  Comity  of  Maricoj)a, 
the  defendant,  Arturo  C.  Leyvas,  did  unlawfully, 
fraudulently  and  feloniously  sell,  distribute  and 
give  away  to  one  Viron  A.  Elkins  a  certain  quantity 
of  prepared  smoking  opium,  to  wit,  approximately 
235  grains  of  prepared  smoking  opium,  at  one  time, 
which  said  sale  was  not  made  in  pursuance  of  a 
written  order  of  the  said  Viron  A.  Elkins  to  the 
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said  Arturo  C.  Leyvas,  on  a  fonii  issued  in  blank 
for  that  puri)ose  by  the  Secretary  of  the  Treasury 
of  the  United  States,  as  required  by  virtue  of  26 
U.S.C.A.  2554(a). 

Count  Fifty-Two 
(21  U.S.C.A.  174) 

That  or  about  the  14th  day  of  January,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendants,  Arnold  Enriquez,  Arturo  C.  Leyvas 
and  Arturo  Jerez,  did  then  and  there  knowingly 
and  fraudulently,  contrary  to  law,  import  and  bring 
into  the  United  States,  and  assist  in  so  doing,  ap- 
proximately 11,229  grains  of  prepared  smoking 
opium. 

Count  Fifty-Three 

That  on  or  about  the  14th  day  of  January,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendants,  Arnold  Enriquez,  Arturo  C.  Leyvas 
and  Arturo  Jerez,  did  then  and  there  knowingly, 
feloniously  and  fraudulently  receive,  conceal  and 
facilitate  the  transportation  and  concealment,  after 
unlawful  importation  thereof,  of  approximately 
11,229  grains  of  prepared  smoking  opium,  which 
said  prepared  smoking  opium  said  defendants  then 
and  there  well  knew  had  been  imported  into  the 
United  States  of  America  contrary  to  law. 

Count  Fifty-Four 
(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  14th  day  of  January,  1949, 
within  the  District  of  Arizona,  Comity  of  Maricopa, 
the  defendants,  Arnold  Enriquez,  Arturo  C.  Leyvas 
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and  Artiiro  Jerez,  did.  unlawfully,  fraudulently  and 
feloniously  sell,  distribute  and  give  away  to  one 
Okla  W.  Johnson  a  certain  quantity  of  prepared 
smoking  opium,  to  wit,  approximately  11,229  grains 
of  prepared  smoking  opium,  at  one  time,  which  said 
sale  was  not  made  in  pursuance  of  a  written  order 
of  the  said  Okla  W.  Johnson  to  the  said  Arnold 
Enriquez,  Arturo  C.  Leyvas  and  Arturo  Jerez,  or 
either  or  any  of  them,  on  a  form  issued  in  blank 
for  that  purpose  by  the  Secretary  of  the  Treasury 
of  the  United  States,  as  required  by  virtue  of  26 
U.S.C.A.  2554(a). 

Count  Fifty-Five 
(21  U.S.C.A.  174) 

That  on  or  about  the  15th  day  of  January,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Joe  Martinez,  did  then  and  there 
knowingly  and  fraudulently,  contrary  to  law,  im- 
port and  bring  into  the  United  States,  and  assist 
in  so  doing,  approximately  235  grains  of  prepared 
smoking  opimn. 

Count  Fifty-Six 

That  on  or  about  the  15th  day  of  January,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Joe  Martinez,  did  then  and  there 
knowingly,  feloniously  and  fraudulently  receive, 
conceal  and  facilitate  the  transportation  and  con- 
cealment, after  unlawful  importation  thereof,  of  ap- 
proximately 235  grains  of  prepared  smoking  opium, 
which  said  prepared  smoking  opium  said  defend- 
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ant  then  and  there  well  knew  had  been  imported 
into  the  United  States  of  America  contrary  to  law. 

Count  Fifty-Seven 
(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  15th  day  of  January,  1949, 
within  the  District  of  Arizona,  Comity  of  Maricopa, 
the  defendant,  Joe  Martinez,  did  unlawfully,  fraud- 
ulently and  feloniously  sell,  distribute  and  give 
away  to  one  Charles  Cobos  a  certain  quantity  of 
prepared  smoking  opium,  to  wit,  approximately  235 
grains  of  prepared  smoking  opium,  at  one  time, 
which  said  sale  was  not  made  in  pursuance  of  a  writ- 
ten order  of  the  said  Charles  Cobos  to  the  said  Joe 
Martinez,  on  a  form  issued  in  blank  for  that  pur- 
pose by  the  Secretary  of  the  Treasury  of  the  United 
States,  as  required  by  virtue  of  26  U.S.C.A.  2554(a). 

Count  Fifty-Eight 
(21  U.S.C.A.  174) 

That  on  or  about  the  29th  day  of  January,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Joe  Martinez,  did  then  and  there 
knowingly  and  fraudulently,  contrary  to  law,  im- 
port and  bring  into  the  United  States,  and  assist 
in  so  doing,  approximately  2,625  grains  of  prepared 
smoking  opium. 

Count  Fifty-Nine 

That  on  or  about  the  29th  day  of  January,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Joe  Martinez,  did  then  and  there 
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knowingly,  feloniously  and  fraudulently  receive, 
conceal  and  facilitate  the  transportation  and  con- 
cealment, after  unlawful  importation  thereof,  of 
approximately  2,625  grains  of  prepared  smoking 
opium,  which  said  prepared  smoking  opium  said 
defendant  then  and  there  well  knew  had  been  im- 
ported into  the  United  States  of  America  contrary 
to  law. 

Count  Sixty 
(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  29th  day  of  January,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Joe  Martinez,  did  unlawfully,  fraud- 
ulently and  feloniously  sell,  distribute  and  give 
away  to  one  Okla  W,  Johnson  a  certain  quantity  of 
prepared  smoking  opium,  to  wit,  approximately 
2,625  grains  of  prepared  smoking  opium,  at  one 
time,  which  said  sale  was  not  made  in  pursuance  of 
a  written  order  of  the  said  Okla  W.  Johnson  to  the 
said  Joe  Martinez,  on  a  form  issued  in  blank  for 
that  purpose  by  the  Secretary  of  the  Treasury  of 
the  United  States,  as  required  by  virtue  of  26 
U.S.C.A.  2554(a). 

Count  Sixty-One 
(21  U.S.C.A.  174) 

That  on  or  about  the  2nd  day  of  February,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Connie  Duarte,  did  then  and  there 
knowingly  and  fraudulently,  contrary  to  law,  im- 
port and  bring  into  the  United  States,  and  assist  in 
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so   doing,   approximately   287   grains   of  prepared 
smoking  opium. 

Count  Sixty-Two 

That  on  or  about  the  2nd  day  of  February,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Connie  Duarte,  did  then  and  there 
knowingly,  feloniously  and  fraudulently  receive, 
conceal  and  facilitate  the  transportation  and  con- 
cealment, after  unlawful  importation  thereof,  of 
approximately  287  grains  of  prepared  smoking 
opium,  which  said  prepared  smoking  opium  said 
defendant  then  and  there  well  knew  had  been  im- 
ported into  the  United  States  of  America  contrary 
to  law. 

Count  Sixty-Three 
(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  2nd  day  of  February,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Comiie  Duarte,  did  unlawfully, 
fraudulently  and  feloniously  sell,  distribute  and 
give  away  to  one  Viron  A.  Elkins  a  certain  quan- 
tity of  prepared  smoking  opium,  to  wit,  approxi- 
mately 287  grains  of  prepared  smoking  opium,  at 
one  time,  which  said  sale  was  not  made  in  pursu- 
ance of  a  written  order  of  the  said  Viron  A,  Elkins 
to  the  said  Connie  Duarte,  on  a  form  issued  in 
blank  for  that  purpose  by  the  Secretary  of  the 
Treasury  of  the  United  States,  as  required  by  vir- 
tue of  26  U.S.C.A.  2554(a). 
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Count  Sixty-Four 
(21  U.S.C.A.  174) 

That  on  or  about  the  6th  day  of  February,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendants,  Joe  Martinez  and  Arnold  Enriquez, 
did  then  and  there  knowingly  and  fraudulently, 
contrary  to  law,  import  and  bring  into  the  United 
States,  and  assist  in  so  doing,  approximately  145 
grains  of  prepared  smoking  opium. 

Count  Sixty-Five 

That  on  or  about  the  6th  day  of  February,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendants,  Joe  Martinez  and  Arnold  Enriquez, 
did  then  and  there  knowingly,  feloniously  and 
fraudulently  receive,  conceal  and  facilitate  the 
transportation  and  concealment,  after  unlawful  im- 
portation thereof,  of  approximately  145  grains  of 
prepared  smoking  opium,  which  said  prepared 
smoking  opium  said  defendants  then  and  there  well 
knew  had  been  imported  into  the  United  States  of 
America  contrary  to  law. 

Count  Sixty- Six 
(26  U.S.C.A.  2554(a.)) 

That  on  or  about  the  6th  day  of  February,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendants,  Joe  Martinez  and  Arnold  Enriquez, 
did  unlawfully,  fraudulently  and  feloniously  sell, 
distribute  and  give  away  to  one  Charles  Cobos  a 
certain  quantity  of  prepared  smoking  opium,  to  wit. 
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approximately  145  grains  of  prepared  smoking 
opium,  at  one  time,  which  said  sale  was  not  made  in 
pursuance  of  a  written  order  of  the  said  Charles 
Cobos  to  the  said  Joe  Martinez  and  Arnold  Enri- 
quez,  or  either  of  them,  on  a  form  issued  in  blank 
for  that  purpose  by  the  Secretary  of  the  Treasury 
of  the  United  States,  as  required  by  virtue  of  26 
U.S.C.A.  2554(a). 

Count  Sixty-Seven 
(21  U.S.C.A.  174) 

That  on  or  about  the  8th  day  of  February,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendants,  Arnold  Enriquez,  Arturo  C.  Leyvas 
and  Joe  Martinez,  did  then  and  there  knowingly 
and  fraudulently,  contrary  to  law,  import  and 
bring  into  the  United  States,  and  assist  in  so  doing, 
approximately  145  grains  of  prepared  smoking 
opium. 

Count  Sixty-Eight 

That  on  or  about  the  8th  day  of  February,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendants,  Arnold  Enriquez,  Arturo  C,  Leyvas 
and  Joe  Martinez,  did  then  and  there  knowingly, 
feloniously  and  fraudulently  receive,  conceal  and 
facilitate  the  transportation  and  concealment,  after 
unlawful  importation  thereof,  of  approximately  145 
grains  of  prepared  smoking  opium,  which  said  pre- 
pared smoking  oi^ium  said  defendants  then  and 
there  well  knew  had  been  imported  into  the  United 
States  of  America  contrary  to  law. 
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Count  Sixty-Nine 
(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  8th  day  of  February,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendants,  Arnold  Enriquez,  Arturo  C.  Leyvas 
and  Joe  Martinez,  did  unlawfully,  fraudulently  and 
feloniously  sell,  distribute  and  give  away  to  one 
Charles  Cobos  a  certain  quantity  of  prepared  smok- 
ing opium,  to  wit,  approximately  145  grains  of  pre- 
pared smoking  opium,  at  one  time,  which  said  sale 
was  not  made  in  pursuance  of  a  written  order  of 
the  said  Charles  Cobos  to  the  said  Arnold  Enriquez, 
Arturo  C.  Leyvas  and  Joe  Martinez,  or  either  or 
any  of  them,  on  a  form  issued  in  blank  for  that 
purpose  by  the  Secretary  of  the  Treasury  of  the 
United  States,  as  required  by  virtue  of  26  U.S.C.A. 
2554(a). 

Count  Seventy 
(21  U.S.C.A.  174) 

That  on  or  about  the  8th  day  of  February,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  C.  Leyvas,  did  then  and  there 
knowingly  and  fraudulently,  contrary  to  law,  im- 
port and  bring  into  the  United  States,  and  assist 
in  so  doing,  approximately  188  grains  of  prepared 
smoking  opium. 

Count  Seventy-One 

That  on  or  about  the  8th  day  of  February,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Arturo  C.  Leyvas,  did  then  and  there 
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knowingly,  feloniously  and  fraudulently  receive, 
conceal  and  facilitate  the  transportation  and  con- 
cealment, after  unlawful  importation  thereof,  of 
approximately  188  grains  of  prepared  smoking 
opium,  which  said  prepared  smoking  opium  said 
defendant  then  and  there  well  knew  had  been  im- 
ported into  the  United  States  of  America  contrary 
to  law. 

Count  Seventy-Two 
(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  8th  day  of  February,  1949, 
within  the  District  of  Arizona,  Coimty  of  Maricopa, 
the  defendant,  Arturo  C.  Leyvas,  did  unlawfully, 
fraudulently  and  feloniously  sell,  distribute  and 
give  away  to  one  Viron  A.  Elkins  a  certain  quan- 
tity of  prepared  smoking  opium,  to  wit,  approxi- 
mately 188  grains  of  prepared  smoking  opium,  at 
one  time,  which  said  sale  was  not  made  in  pursu- 
ance of  a  written  order  of  the  said  Viron  A.  El- 
kins to  the  said  Arturo  C.  Leyvas,  on  a  form  issued 
in  blank  for  that  purpose  by  the  Secretary  of  the 
Treasury  of  the  United  States,  as  required  by  vir- 
tue of  26  U.S.C.A.  2554(a). 

Count  Seventy-Three 
(21  U.S.C.A.  174) 

That  on  or  about  the  14th  day  of  February,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Connie  Duarte,  did  then  and  there 
knowingly  and  fraudulently,  contrary  to  law,  im- 
port and  bring  into  the  United  States,  and  assist  in 
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so  doing,  approximately  1%  grains  of  a  morphine 
derivative,   namely,   heroin   hydrochloride. 

Count  Seventy-Four 

That  on  or  about  the  14th  day  of  February,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Connie  Duarte,  did  then  and  there 
knowingly,  feloniously  and  fraudulently  receive, 
conceal  and  facilitate  the  transportation  and  con- 
cealment, after  unlawful  importation  thereof,  of 
approximately  1%  grains  of  a  morphine  derivative, 
namely,  heroin  hydrochloride,  which  said  heroin 
hydrochloride  said  defendant  then  and  there  well 
knew  had  been  imported  into  the  United  States 
of  America  contrary  to  law. 

Count  Seventy-Five 

(26  U.S.C.A.  2554(a)) 

That  on  or  about  the  14th  day  of  February,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Connie  Duarte,  did  unlawfully, 
fraudulently  and  feloniously  sell,  distribute  and 
give  away  to  one  Viron  A.  Elkins  a  certain  quan- 
tity of  a  morphine  derivative,  namely,  heroin  hy- 
drochloride, to  wit,  approximately  1%  grains  of 
heroin  hydrochloride,  at  one  time,  which  said  de- 
livery was  not  made  in  pursuance  of  a  written  order 
of  the  said  Viron  A.  Elkins  to  the  said  Connie 
Duarte,  on  a  form  issued  in  blank  for  that  purpose 
by  the  Secretary  of  the  Treasury  of  the  United 
States,  as  required  by  virtue  of  26  U.S.C.A.  2554(a). 
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Count  Seventy-Six 
(21  U.S.C.A.  174) 

That  on  or  about  the  15th  day  of  February,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Ray  C.  Leyvas,  did  then  and  there 
knowingly  and  fraudulently,  contrary  to  law,  im- 
port and  bring  into  the  United  States,  and  assist  in 
so  doing,  approximately  24  grains  of  prepared 
smoking  opium,  and  approximately  15  grains  of  an 
opium  derivative,  namely,  yen  shee. 

Count  Seventy-Seven 

That  on  or  about  the  15th  day  of  February,  1949, 
within  the  District  of  Arizona,  County  of  Maricopa, 
the  defendant,  Ray  C.  Leyvas,  did  then  and  there 
knowingly,  feloniously  and  fraudulently  receive, 
conceal  and  facilitate  the  transportation  and  con- 
cealment, after  unlawful  importation  thereof,  of  ap- 
proximately 24  grains  of  prepared  smoking  opium, 
and  approximately  15  grains  of  an  opium  deriva- 
tive, namely,  yen  shee,  which  said  prepared  smok- 
ing opium  and  yen  shee  said  defendant  then  and 
there  well  knew  had  been  imported  into  the  United 
States  of  America  contrary  to  law. 

Count  Seventy-Eight 
(18  U.S.C.A.  88  (1946  Ed.)  and  18  U.S.C.A.  371) 

1.  That  in  the  month  of  February,  1948,  and 
continuing  thereafter  until  on  or  about  the  16th 
day  of  February,  1949,  in  the  County  of  Maricopa, 
Arizona,  and  within  the  District  of  Arizona,  and 
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at  other  places  to  the  Grand  Jurors  unknown,  the 
said  defendants,  Arturo  C.  Leyvas,  Arnold  Enri- 
quez,  Ray  C.  Leyvas,  Connie  Duarte,  Arturo  E. 
Jerez  and  Joe  Martinez,  the  identical  persons 
named  as  defendants  in  one  or  more  of  the  above 
and  foregoing  seventy-seven  counts  of  this  indict- 
ment, and  in  this  count  hereinafter  referred  to  as 
the  conspirators,  did  wilfully,  knowingly  and  felon- 
iously conspire,  combine,  confederate  and  agree  be- 
tween themselves,  and  each  other,  and  other  persons 
to  the  Grand  Jurors  unknown,  to  commit  the  di- 
verse offenses  charged  against  said  defendants  in 
the  first  seventy-seven  counts  of  this  indictment 
preceding  this  count,  and  made  offenses  by  Title 
18  U.S.C.A.  174  and  Title  26  U.S.C.A.  2554(a),  the 
allegations  of  which  seventy-seven  counts  of  this 
indictment  are  incorporated  in  this  count  by  refer- 
ence as  fully  as  if  they  were  herein  repeated. 

2.  That  the  object  of  said  conspiracy  was  know- 
ingly, milawfuUy,  wilfully  and  fraudulently,  in  said 
District  of  Arizona,  to  import  and  bring  into  the 
United  States,  and  cause  to  be  imported  and 
brought  into  the  United  States,  prepared  smoking 
opium,  morphine  hydrochloride  (an  opium  deriva- 
tive), heroin  hydrochloride  (a  morphine  derivative) 
and  yen  shee  (an  opium  derivative,)  and  to  wilfully 
and  fraudulently  receive,  conceal  and  facilitate  the 
transportation  and  concealment,  after  the  unlawful 
importation  thereof,  of  the  above-named  narcotic 
drugs ;  and  further,  to  unlawfully,  fraudulently  and 
feloniously  sell,  distribute  and  give  away  to  diverse 
persons,    certain    quantities    of    the    said   narcotic 
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drugs,  not  in  pursuance  of  written  orders  from  the 
transferees  to  the  said  conspirators,  on  forms  is- 
sued in  blank  for  that  purpose  by  the  Secretary  of 
the  Treasury  of  the  United  States  as  required  by 
virtue  of  Title  26  U.S.C.A.  2554(a)  ;  that  in  fur- 
therance of  said  conspiracy  and  to  effect  the  object 
thereof,  the  said  conspirators  did,  among  others, 
commit  the  following  overt  acts,  to  wit : 

(a)  That  at  the  time  and  place  as  alleged 
in  each  of  the  first  seventy-seven  counts  of  this 
indictment,  each  of  the  said  conspirators  com- 
mitted the  offense  charged  against  said  conspir- 
ators in  each  of  said  counts,  in  the  manner 
charged  therein,  the  allegations  concerning 
which  in  said  counts  are  hereby  incorporated 
by  reference  thereto  in  this  count  as  fully  and 
with  like  effect,  for  all  purposes,  as  though  the 
same  were  here  reiterated  and  repeated. 

(b)  That  on  or  about  February  15,  1948,  at 
Tempe,  Arizona,  the  conspirator,  Arturo  Jerez, 
offered  to  sell  one  Viron  A.  Elkins  prepared 
smoking  opium. 

(c)  That  on  or  about  December  15,  1948, 
at  Phoenix,  Arizona,  conspirator  Kay  Leyvas 
had  a  conversation  with  one  Viron  A.  Elkins. 

(d)  That  on  or  about  December  15,  1948, 
at  Phoenix,  Arizona,  conspirator  Eay  Leyvas 
told  one  Viron  A.  Elkins  that  he  thought  he 
could  get  the  said  Viron  A.  Elkins  an  ounce 
of  heroin. 
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(e)  That  on  or  about  the  16th  day  of  De- 
cember, 1948,  at  Tempe,  Arizona,  the  conspir- 
ator Ray  Leyvas  informed  the  said  Viron  A. 
Elkins  that  he  would  bring  the  heroin  to  him 
about  5 :30  p.m.  that  day. 

(f)  That  on  or  about  the  16th  day  of  De- 
cember, 1948,  at  Tempe,  Arizona,  conspirator 
Ray  Leyvas,  in  company  with  conspirators 
Connie  Duarte  and  Arturo  C.  Leyvas,  intro- 
duced the  said  Arturo  C.  Leyvas  to  the  said 
Viron  A.  Elkins  as  his  brother. 

(g)  That  on  or  about  the  16th  day  of  De- 
cember, 1948,  at  Tempe,  Ai'izona,  conspirator 
Arturo  C.  Leyvas  delivered  to  the  said  Viron 
A.  Elkins  a  capsule  containing  white  powder. 

(h)  That  on  or  about  January  8,  1949,  at 
Phoenix,  Arizona,  conspirator  Arnold  Enri- 
quez  told  one  Charles  Cobos  that  he  would  de- 
liver to  him  a  small  jar  of  smoking  opium  for 
the  price  of  $50.00. 

(i)  That  on  or  about  January  8,  1949,  at 
Phoenix,  Arizona,  conspirator  Joe  Martinez, 
at  the  request  of  conspirator  Arnold  Enriquez, 
delivered  to  the  said  Charles  Cobos  a  small  jar 
of  prepared  smoking  opium. 

(j)  That  on  or  about  January  12,  1949,  at 
Phoenix,  Arizona,  conspirator  Arnold  Enri- 
quez told  one  Frank  W.  Colbert  that  "I  would 
like  to  take  care  of  you  but  there  isn  't  any  stuff 
in  town.   Art  is  out  of  town  now  to  bring  in  a 
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load  and  he  will  be  here  on  Friday  but  until 
he  comes  back  there  is  no  stuff  here." 

A  True  Bill. 

/s/  W.  L.  ALLISON, 
Foreman. 

/s/  FRANK  E.  FLYNN, 

United  States  Attorney, 
for  the  District  of  Arizona. 

[Endorsed] :     Filed  June  16,  1949. 


In  the  United  States  District  Court 
for  the  District  of  Arizona 

MINUTE  ENTRY  OF  MONDAY, 
NOVEMBER  21,  1949 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

This  case  comes  on  regularly  for  arraignment  this 
day.  The  defendants  are  all  present  in  person  with 
their  counsel  George  T.  Wilson  and  are  now  duly 
arraigned.  The  defendants  waive  the  reading  of 
the  indictment  and  a  copy  thereof  is  handed  to  each 
of  them.  Each  of  the  defendants  pleads  not  guilty 
and  said  pleas  are  now  duly  entered. 

It  Is  Ordered  that  this  case  be  and  it  is  set  for 
trial  Wednesday,  December  28, 1949  at  10:00  o'clock 
a.m. 
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In  the  United  States  District  Court 
for  the  District  of  Arizona 

MINUTE  ENTRY  OF  MONDAY, 
DECEMBER  19,  1949 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

Motion  of  Defendant  Ray  C.  Lej^^as  to  Suppress 
the  Use  of  Evidence  comes  on  regularly  for  hearing 
this  date.  Frank  E.  Flynn,  Esquire,  United  States 
Attorney  and  E.  R.  Thurman,  Esquire,  Assistani 
United  States  Attorney  appear  for  the  Govenimeni 
George  T.  Wilson,  Esquire,  appears  for  the  defend- 
ant.  On  agreement  of  counsel 

It  Is  Ordered  that  the  record  show  that  said 
Motion  to  Suppress  the  use  of  E\ddence  is  sub- 
mitted without  argument  and  taken  under  advise- 
ment. 

Defendants  Arturo  C.  Leyvas,  Connie  Duarte, 
Arturo  M.  Jerez  and  Joe  Martinez,  are  present  in 
person  with  their  counsel,  George  T.  Wilson,  and 
each  of  said  defendants  now  withdraws  his  plea  of 
not  guilty,  heretofore  entered,  and  pleads  guilty  as 
charged  in  the  indictment,  which  pleas  are  now  duly 
entered. 

It  Is  Ordered  that  this  case  be  and  it  is  set  for 
sentence  as  to  each  of  said  defendants  Monday, 
January  9,  1950,  at  10:00  o'clock  a.m.,  and  that  this 
case  be  referred  to  probation  officer  for  report. 
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On  motion  of  George  T.  Wilson,  Esquire,  and  E. 
R.  Tbiirmau,  Esquire,  consenting  thereto. 

It  Is  Ordered  that  the  order  setting  this  case  for 
trial  December  28,  1949,  be  and  it  is  vacated  as  to 
defendants  Rav  C.  Leyvas  and  Arnold  Enriquez,  and 
that  this  case  be  and  it  is  set  for  trial  April  26, 
1950,  at  10:00  o'clock  a.m.,  as  to  said  defendants. 


In  the  United  States  District  Court 
for  the  District  of  Arizona 

MINUTE  ENTRY  OF  WEDNESDAY, 
APRIL  26,  1950 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

This  case  comes  on  regularly  for  trial  this  date  as 
to  the  defendants  Ray  C.  Leyvas  and  Arnold  En- 
riquez. E.  R.  Thurman,  Esquire,  Assistant  United 
States  Attorney  appears  for  the  Government. 

The  defendant,  Ray  C.  Leyvas,  is  present  in  per- 
son with  his  counsel,  George  T.  Wilson,  Esquire, 
and  moves  for  leave  to  withdraw  his  plea  of  not 
guilty  to  count  77  of  the  indictment  and  enter  a 
plea  of  guilty  thereto,  It  Is  Ordered  that  said  motion 
be  granted  and  that  a  plea  of  guilty  as  charged  in 
count  77  of  the  indictment  be  and  it  is  accepted 
and  entered  as  to  said  defendant  Ray  C.  Leyvas, 
and  that  this  case  be  set  for  sentence  Monday,  j\Iay 
15,  1950,  at  10:00  o'clock  a.m.,  as  to  said  defendant. 
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The  defendant,  Arnold  Enriquez,  is  present  in 
person  with  his  counsel,  Paul  Primock,  Esquire. 

Both  sides  announce  ready  for  trial. 

A  lawful  jury  of  twelve  persons  is  now  duly  em- 
paneled and  sworn  to  try  this  case. 

It  Is  Ordered  that  all  Jurors  not  empaneled  in  the 
trial  of  this  case  be  excused  until  further  order. 
Government's  Case: 

The  following  Government's  witnesses  are  now 
sworn  and  examined: 

Redvers  G.  Nicholson,  Viron  A.  Elkins. 

Thereupon,  at  twelve  o'clock  noon,  It  Is  Ordered 
that  the  further  trial  of  this  case  be  continued  to 
1:30  o'clock  p.m.,  this  date,  to  which  time  the  Jury, 
being  first  duly  admonished  b}^  the  court,  the  de- 
fendant and  counsel  are  excused. 

Subsequently  at  1:30  o'clock  p.m.,  the  Jury  and 
all  members  thereof,  the  defendant  and  all  counsel 
are  present  pursuant  to  recess,  and  further  pro- 
ceedings of  trial  are  had  as  follows: 
Government's  Case  Continued: 

Robert  W.  Lorenz  is  now  sworn  and  examined 
on  behalf  of  the  Government. 

Government's  Exhibit  28,  photostat  copy  of  car 
title  and  certificate  of  registration,  is  now  admitted 
in  evidence. 

Okla  W.  Johnson  is  now  sworn  and  examined  on 
behalf  of  the  Government. 

And,  thereupon,  at  4:45  o'clock  p.m..  It  Is 
Ordered  that  the  further  trial  of  this  case  be  con- 
tinued until  April  27,  1950,  at  10:00  o'clock  a.m., 
to  which  time  the  Jury,  being  first  duly  admonished 
by  the  Court,  the  defendant  and  counsel  are  excused. 
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In  the  United  States  District  Court 
for  the  District  of  Arizona 

MINUTE  ENTRY  OF  THURSDAY, 
APRIL   27,    1950 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

The  Jury  and  all  members  thereof,  the  defendant 
and  all  counsel  are  present  pursuant  to  recess  and 
further  proceedings  of  trial  are  had  as  follows : 
Government's  Case  Continued: 

Okla  W.  Johnson,  heretofore  sworn,  is  now  re- 
called and  further  examined  on  behalf  of  the  Gov- 
ernment. 

Mike  Sandoval  is  now  sworn  and  examined  on 
behalf  of  the  Government. 

Viron  Elkins,  heretofore  sworn,  is  now  recalled 
and  further  examined  on  behalf  of  the  Government. 

The  following  Government's  witnesses  are  now 
sworn  and  examined : 

Frank  W.  Colbert,  Earl  A.  Smith. 

And,  thereupon,  at  twelve  o'clock  noon.  It  Is 
Ordered  that  the  further  trial  of  this  case  be  con- 
tinued to  2:00  o'clock  p.m.,  this  date,  to  which  time 
the  Jury,  being  first  duly  admonished  b}'-  the  Court, 
the  defendant  and  counsel  are  excused. 

Subsequently  at  2:00  o'clock  p.m.,  the  Jury  and 
all  members  thereof,  the  defendant  and  all  counsel 
are  present  pursuant  to  recess,  and  further  proceed- 
ings of  trial  are  had  as  follows: 
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Government's  Case  Continued: 

Earl  A.  Smith,  heretofore  sworn,  is  now  recalled 
and  further  examined  on  behalf  of  the  Government. 

Government's  Exhibit  29,  Judgment  in  Case  No. 
C-10038  Tucson,  against  Arnold  Enriquez,  is  now 
admitted  in  evidence. 

Redvers  G.  Nicholson,  heretofore  sworn,  is  now 
recalled  and  further  examined  on  behalf  of  the 
Government. 

Jesse  J.  Harris  is  now  sworn  and  examined  on 
behalf  of  the  Government. 

The  following  Government's  exhibits  are  now  ad- 
mitted in  evidence : 

1.  Envelope  containing  prepared  smoking  opium. 

2.  Envelope  containing  prepared  smoking  opium. 

4.  Envelope  containing  prepared  smoking  opium. 

5.  Envelope  containing  prepared  smoking  opium. 

6.  Envelope  containing  prepared  smoking  opium. 

7.  Envelope  containing  prepared  smoking  opium. 

8.  Envelope  containing  prepared  smoking  opium. 

9.  Envelope  containing  morphine  hydrochloride. 

10.  Envelope  containing  prepared  smoking  opiiun. 

11.  Envelope  containing  heroin  hydrochloride. 

12.  Envelope  containing  prepared  smoking  opium 
and  heroin  hydrochloride. 

13.  Envelope  containing  heroin  hydrochloride. 

14.  Envelope  containing  heroin  hydrochloride. 

15.  Envelope  containing  heroin  hydrochloride  and 
morphine  hydrochloride. 

17.  Envelope  containing  morphine  hydrochloride 
and  prepared  smoking  opium. 

18.  Envelope  containing  prepared  smoking  opium. 
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19.  Envelope  containing  prepared  smoking  opium. 

20.  Envelope  containing  prepared  smoking  opium. 

21.  Envelope  containing  prepared  smoking  opium. 

22.  Envelope  containing  prepared  smoking  opium. 

23.  Envelope  containing  prepared  smoking  opium. 

24.  Envelope  containing  prepai'ed  smoking  opium. 

25.  Envelope  containing  heroin  hydrochloride. 

26.  Envelope  containing  marihuana. 

27.  Envelope  containing  smoking  opium  and  yen 
«5hee. 

Whereupon,  the  Government  rests. 

The  Jury  is  now  duly  admonished  by  the  Court 
and  excluded  from  the  court  room  at  2:30  o'clock 
p.m. 

Counsel  for  defendant  now  moves  for  judgment 
of  acquittal  as  to  Counts  52,  53,  54,  64,  65,  QQ,  67, 
68,  69  and  78  on  account  of  insufficient  evidence,  and 
argues  said  motion  to  the  Court. 

It  Is  Ordered  that  said  motion  for  judgment  of 
acquittal  be  and  it  is  granted  as  to  Counts  52,  53,  54, 
64,  65,  66,  67,  68  and  69,  and  denied  as  to  said 
Count  78. 

The  Jury  return  in  a  body  into  open  Court  at  2 :35 
o'clock  p.m.,  and  further  proceedings  of  trial  had 
as  follows: 
Defendant's  Case: 

Arnold  Enriquez  is  now  sworn  and  examined  in 
his  own  behalf. 

Ed  Marshall  is  now  sworn  and  examined  on  be- 
half of  the  defendant. 

And  the  defendant  rests. 

Both  sides  rest. 
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And,  thereupon,  at  3 :50  o'clock  p.m..  It  Is  Ordered 
that  the  further  trial  of  this  case  be  continued  until 
April  28,  1950,  at  10:00  o'clock  a.m.,  to  which  time 
the  Jury,  being  first  duly  admonished  by  the  Court, 
the  defendant  and  counsel  are  excused. 


In  the  United  States  District  Court 
for  the  District  of  Arizona 

MINUTE  ENTRY  OF  FRIDAY, 
APRIL  28,  1950 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

The  Jury  and  all  members  thereof,  the  defendant 
and  all  counsel  are  present  pursuant  to  recess,  and 
further  proceedings  of  trial  are  had  as  follows : 

All  evidence  being  in,  the  case  is  now  argued  by 
respective  counsel  to  the  jury. 

Whereupon,  the  Court  duly  instructs  the  Jury 
and  said  Jury  retires  at  11 :35  o'clock  a.m.,  in  charge 
of  sworn  bailiff  to  consider  of  their  verdict. 

At  twelve  o'clock  noon.  It  Is  Ordered  that  the 
Marshal  provide  noon  meals  for  the  Jury  and  their 
bailiffs  during  the  deliberation  of  this  case  at  the 
expense  of  the  United  States. 

Subsequently  at  6:10  o'clock  p.m..  It  Is  Ordered 
that  the  Marshal  provide  evening  meals  for  said 
Jury  and  their  bailiffs  at  the  expense  of  the  United 
States. 
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Subsequently,  at  8:20  o'clock  p.m.,  the  defendant 
and  all  counsel  being  present,  the  Jury  return  in  a 
body  into  open  Court  and  request  that  portions  of 
the  testimony  be  read  to  them.  On  agreement  of 
respective  counsel,  the  reporter  now  reads  portions 
of  testimony  of  Govermnent's  Witness  Okla  AV. 
Johnson,  and  of  the  defendant  to  the  Jury,  and  said 
Jury  retire  at  8:27  o'clock  p.m.  in  charge  of  their 
bailiff  to  further  consider  of  their  verdict. 

Subsequently,  at  10:25  o'clock  p.m.,  the  defendant 
and  all  counsel  being  present,  the  Jury  return  in 
a  body  into  open  Court  and  all  members  thereof 
being  present,  are  asked  if  they  have  agreed  upon 
a  verdict.  Whereupon,  the  Foreman  reports  that 
they  have  agreed  and  presents  the  following  verdict, 
to  wit: 

"UNITED  STATES  OF  AMERICA, 

''Plaintiff, 

"Against 

"ARNOLD  ENRIQUEZ, 

"Defendant. 

"No.  C-8658  Phoenix 

"VERDICT 

"We,  The  Jury,  duly  empaneled  and  sworn  in  the 
above-entitled  action,  upon  our  oaths,  do  find  the 
defendant,  Arnold  Enriquez,  Guilty,  as  charged  in 
Count  78  of  the  Indictment. 

"BEN  C.  STOKES, 
"Foreman." 
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The  verdict  is  read  as  recorded  and  on  motion  of 
counsel  for  tlie  defendant,  It  Is  Ordered  that  the 
Jury  be  polled.  Whereupon,  each  juror  is  called  by 
name  and  is  asked  if  this  is  his  verdict  and  each  of 
said  jurors  answers  in  the  affirmative.  The  Jury  is 
now  discharged  from  the  further  consideration  of 
this  case  and  excused  until  May  2,  1950,  at  10:00 
o'clock  p.m. 

It  is  Ordered  that  this  case  be  and  it  is  set  for 
judgment  and  sentence  Monday,  May  8,  1950,  at 
10:00  o'clock  a.m.,  and  that  the  defendant  be  com- 
mitted to  the  custody  of  the  Marshal  and  that  his 
bond  be  exonerated. 


United  States  District  Court, 
District  of  Arizona 
No.  C-8658  Phoenix 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

Against 

ARNOLD  ENRIQUEZ, 

Defendant. 
VERDICT 
We,  The  Jury,  duly  empaneled  and  sworn  in  the 
above-entitled  action,  upon  our  oaths,  do  find  the 
defendant,  Arnold  Enriquez,  guilty,  as  charged  in 
Count  78  of  the  Indictment. 

/s/  BEN  C.  STOKES, 
Foreman. 

[Endorsed]:     Filed  April  28,  1950. 


United  States  of  America  47 

[Title  of  District  Court  and  Cause.] 

MOTION  FOR  JUDGMENT  OF  ACQUITTAL 

Without  waiving  defendant's  motion  for  new  trial 
and  expressly  relying  thereon,  but  in  the  alternative 
the  defendant  moves  for  judgment  of  acquittal 
previously  made  at  the  conclusion  of  the  govern- 
ment's case  and  at  the  conclusion  of  all  evidence 
for  the  following  reasons: 

1.  That  there  was  no  evidence  whatsoever  to 
show  that  this  defendant  and  the  co-defendants 
entered  into  an  agreement  for  the  receiving,  con- 
cealing, transportation  and  importation  of  narcotic 
drugs. 

2.  That  there  was  no  evidence  whatsoever  to 
show  that  this  defendant  and  the  co-defendants 
entered  into  an  agreement  to  sell,  distribute  or  give 
away  certain  quantities  of  narcotic  drugs  not  in 
pursuance  of  written  orders  on  forms  issued  by  the 
Secretary  of  the  Treasury. 

Dated  at  Phoenix,  Arizona,  this  1st  day  of  May, 
1950. 

/s/  PAUL  H.  PRIMOCK, 

Attorney  for  Defendant. 

Receipt  of  Copy  Acknowledged. 
[Endorsed]  :     Filed  May  1,  1950. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 

Defendant  moves  the  Court  to  grant  liim  a  new 
trial  for  the  following  reasons: 

1.  The  Court  erred  in  denji.ng  Motion  for  an 
Acquittal  made  at  the  conclusion  of  the  govern- 
ment's evidence. 

2.  The  Court  erred  in  denying  the  defendant's 
Motion  for  Acquittal  made  at  the  conclusion  of  all 
evidence. 

3.  The  verdict  is  contrary  to  the  weight  of  the 
evidence. 

4.  The  verdict  is  not  supported  by  substantial 
evidence. 

5.  The  Court  erred  in  permitting  the  introduc- 
tion into  e^^.dence  over  the  objection  of  the  defend- 
ant, Exhibits  1  and  2,  4  through  15,  inclusive,  and 
17  through  29,  inclusive. 

6.  The  Court  erred  m  admitting  testimony  of 
the  witness  Viron  Elkins  to  which  objections  were 
made  by  the  defendant. 

7.  The  Court  erred  in  admitting  testimony  of 
the  witness  Robert  Lorenz  to  which  objections  were 
made  by  the  defendant. 

8.  The  Court  erred  in  admitting  testimony  of  the 
witness  Okla.  Johnson  to  which  objections  were 
made  bv  the  defendant. 
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9.  The  Court  erred  in  admitting  testimony  of 
the  witness  Mike  Sandoval  to  which  objections  were 
made  by  the  defendant. 

10.  The  Court  erred  in  admitting  testimony  of 
the  witness  Frank  Colbert  to  which  objections  were 
made  by  the  defendant. 

11.  The  Court  erred  in  admitting  testimony  of 
the  witness  Earl  Smith  to  which  objections  were 
made  by  the  defendant. 

12.  The  Court  erred  in  admitting  testimony  of 
the  witness  Ed  Marshall  to  which  objections  were 
made  by  the  defendant. 

Dated  at  Phoenix,  Arizona,  this  1st  day  of  May, 
1950. 

/s/  PAUL  H.  PRIMOCK, 

Attorney  for  Defendant. 

Receipt  of  Copy  Acknowledged. 
[Endorsed]  :     Filed  May  1,  1950. 
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In  the  United  States  District  Court 
for  the  District  of  Arizona 

MINUTE  ENTEY  OF  MONDAY, 
MAY  8,  1950 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

This  case  comes  on  regularly  for  judgment  and 
sentence  this  date.  E.  R.  Thurman,  Esquire,  As- 
sistant United  States  Attorney,  appears  for  the 
Government.  The  defendant,  Arnold  Enriquez,  is 
present  in  person  with  his  counsel,  Paul  Primoek, 
Esquire.  The  defendant's  Motion  for  New  Trial  is 
now  argued  by  respective  counsel  and  submitted  to 
the  Court,  and 

It  is  Ordered  that  this  case  be  continued  for  judg- 
ment and  sentence,  and  for  ruling  on  said  motion 
until  Monday,  May  15,  1950,  at  10:00  o'clock  a.m. 
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In  the  United  States  District  Court  for  the 
District  of  Arizona 

Minute  Entry  of  Monday,  May  15,  1950 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

This  case  comes  on  regularly  for  judgment  and 
sentence  this  date.  E.  R.  Thurman,  Esquire,  Assist- 
ant United  States  Attorney,  appears  for  the  Gov- 
ernment. The  defendant,  Arnold  Enriquez,  is 
present  in  person  with  his  counsel,  Paul  Primock, 
Esquire. 

It  Is  Ordered  that  the  defendant's  Motion  for 
New  Trial  and  Motion  for  Judgment  of  Acquittal 
be  and  they  are  denied.  The  defendant  is  now 
asked  by  the  Court  whether  he  has  anything  to  say 
why  judgment  should  not  be  pronoimced  and  no 
sufficient  cause  to  the  contrary  being  shown  or  ap- 
pearing to  the  Court,  the  Court  finds  that  no  legal 
cause  appears  why  judgment  should  not  now  be 
imposed  and  renders  judgment  as  follows: 

(Clerk's  Note:  To  avoid  duplication,  copies 
of  the  Judgment  and  Commitment  and  Judg- 
ment of  Acquittal  which  appear  here  on  the 
minutes,  are  not  included  in  this  record,  the 
same  being  exact  copies  of  the  signed  originals 
thereof  which  follow.) 


52  Arnold  Enriquez  vs. 

In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

No.  C-8658  Phoenix 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

ARNOLD  ENRIQUEZ, 

Defendant. 

JUDGMENT  AND  COMMITMENT 

On  this  15th  day  of  May,  1950,  came  the  attorney 
for  the  Government  and  the  defendant  appeared  in 
person  and  by  counsel. 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  his  plea  of  not  guilty  and  a  verdict  of 
guilty  of  the  offense  of  violating  Title  18,  United 
States  Code,  Section  88  (1946  Ed.)  and  Title  18, 
United  States  Code,  Section  371  (Conspiracy  to 
violate  21  United  States  Code,  Section  174  and 
Title  26  United  States  Code,  Section  2554  (a)),  as 
charged  in  count  78  in  the  Indictment. 

The  Court  having  asked  the  defendant  whether 
he  has  anything  to  say  why  judgment  should  not 
be  pronounced,  and  no  sufficient  cause  to  the  con- 
trary being  shown  or  appearing  to  the  Court,  It  Is 
Adjudged  that  the  defendant  is  guilty  as  charged 
and  convicted. 

It  Is  Adjudged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or  his 
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authorized  representative  for  imprisonment  for  a 
period  of  two  (2)  years. 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and 
that  the  copy  serve  as  the  commitment  of  the  de- 
fendant. 

Dated  at  Phoenix,  Arizona,  this  15th  day  of  May, 
1950. 

/s/  DAVE  W.  LING, 

United  States  District  Judge. 

[Endorsed] :     Filed  and  docketed  May  15,  1950. 


In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

No.  C-8658  Phoenix 
UNITED  STATES  OF  AMERICA, 


Plaintiff, 

vs. 

ARNOLD  ENRIQUEZ, 

Defendant. 

JUDGMENT  OF  ACQUITTAL  ON  COUNTS  52, 
53,  54,  64,  65,  66,  67,  68  and  69. 

Due  proceedings  having  been  had  on  the  Indict- 
ment filed  herein  presented  against  the  defendant 
above  named  charging  a  violation  of  Title  21, 
United   States   Code,   Section   174,   and   Title   26, 
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United  States  Code,  Section  2554(a),  as  charged 
in  counts  52,  53,  54,  64,  65,  66,  67,  68  and  69,  and 
said  defendant's  motion  for  judgment  of  acquittal 
having  been  granted  as  to  said  counts  52,  53,  54,  64, 
65,  66,  67,  68  and  69, 

It  Is  Adjudged  that  the  defendant  is  acquitted 
of  the  charge  aforesaid  on  said  counts  52,  53,  54,  64, 
65,  66,  67,  68  and  69  of  the  Indictment. 

Dated  at  Phoenix,  Arizona,  this  15th  day  of  May, 
1950. 

/s/  DAVE  W.  LING, 
Judge. 

[Endorsed] :     Filed  and  docketed  May  15,  1950. 


In  the  United  States  District  Court 
for  the  District  of  Arizona 

Minute  Entry  of  Monday,  May  15,  1950 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

Paul  Primock,  Esquire,  counsel  for  the  defend- 
ant now  moves  for  an  order  fixing  bail  pending  an 
appeal  and  files  Motion  for  Order  Fixing  Bail 
Pending  Appeal,  and  Notice  of  Appeal,  and 

It  Is  Ordered  that  said  Motion  for  Order  Fix- 
ing Bail  Pending  Appeal  be  and  it  is  denied. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Name  and  Address  of  Appellant:  Arnold  En- 
riquez,  2022  East  Moreland  Street,  Phoenix,  Ari- 
zona. 

Name  and  Address  of  Appellant's  Attorney: 
Paul  H.  Primock,  507  Title  and  Trust  Building, 
Phoenix,  Arizona. 

Offense:  Violation  18  U.S.C.A.  88  (1946  Ed.) 
and  18  U.S.C.A.  371. 

Date  of  Judgment  and  Sentence:    May  15,  1950. 

Brief  Description  of  Judgment  and  Sentence: 
Found  guilty  as  charged  in  Count  78  of  the  indict- 
ment and  sentenced  to  Two  (2)  years  imprison- 
ment in  a  Penitentiary  to  be  designated  by  the  At- 
torney General. 

Defendant  now  in  the  custody  of  the  United 
States  Marshal,  confined  in  the  Maricopa  County 
jail.  Phoenix,  Arizona. 

I,  the  above-named  appellant,  hereby  appeal  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  above  stated  judgment. 

Dated  this  15th  day  of  May,  1950. 

/s/  ARNOLD  ENRIQUEZ, 

Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  May  15,  1950. 
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[Title  of  District  Court  and  Cause.] 

ELECTION  NOT  TO  COMMENCE 
SERVING  SENTENCE 

Pursuant  to  Rule  38  (a)  2,  Federal  Rules  of 
Criminal  Procedure,  notice  is  hereby  given  by  the 
defendant,  Arnold  Enriquez,  that  he  elects  not  to 
commence  serving  his  sentence  imposed  by  the  Court 
in  the  above-entitled  and  numbered  action  pending 
his  appeal  to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit. 

Dated  at  Phoenix,  Arizona,  this  15th  day  of  May, 
1950. 

/s/  ARNOLD  ENRIQUEZ, 
Defendant. 

/s/  PAUL  H.  PRIMOCK, 
Atty.  for  Defendant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  May  15,  1950. 
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At  a  Stated  Term,  to  wit:  The  October  Term  1949, 
of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  held  in  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  in 
the  State  of  California,  on  Monday,  the  twenty- 
second  day  of  May,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  fifty. 

Present:  Honorable  John  Biggs,  Jr.,  Chief  Judge 
(Third  Circuit)  Presiding.* 

Honorable  Albert  Lee  Stephens,  Circuit 
Judge. 

[Title  of  Cause.] 

ORDER   GRANTING   MOTION   FOR   ADMIS- 
SION TO  BAIL  PENDING  APPEAL 

Ordered  motion  of  appellant  for  admission  to  bail 
pending  appeal  presented  by  Mr.  Paul  H.  Primock, 
counsel  for  appellant  and — there  being  no  personal 
appearance  in  open  court  on  behalf  of  appellee — 
submitted  on  behalf  of  appellee  on  typewritten 
response  heretofore  filed,  and  submitted  to  the 
Court  for  consideration  and  decision. 

Upon  consideration  thereof,  It  Is  Ordered  that 
said  motion  be,  and  hereby  is  granted,  and  that  ap- 
pellant be  admitted  to  bail  pending  disposition  of 
the  appeal  herein  in  the  amount  of  $10,000.00,  upon 
the  posting  of  a  good  and  sufficient  surety  bond, 
conditioned  as  required  by  law,  to  be  approved  by 
the  United  States  Attorney  and  District  Judge  and 
to  be  filed  with  the  Clerk  of  the  District  Court. 


*  Sitting  by  special  designation. 
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I  Hereby  Certify  that  the  foregoing  is  a  full, 
true,  and  correct  copy  of  an  original  Order  made 
and  entered  in  the  within-entitled  cause. 

Attest  my  hand  and  the  seal  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  at  the  City 
of  San  Francisco,  in  the  State  of  California,  this 
22nd  day  of  May,  1950. 

PAUL  P.  O'BRIEN, 
Clerk. 

[Seal]  By  /s/  FRANK  H.  SCHMID, 
Deputy  Clerk,  U.  S.  Court  of  Appeals  for  the  Ninth 
Circuit. 

[Endorsed] :     Filed  May  24,  1950. 


In  the  United  States  District  Court 
for  the  District  of  Arizona 

Minute  Entry  of  Wednesday,  May  24,  1950 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

It  Is  Ordered  that  the  Bail  Bond  Pending  Ap- 
peal, of  defendant  Arnold  Enriquez,  in  the  sum 
of  $10,000,  with  the  United  States  Fidelity  and 
Guaranty  Company  as  surety  thereon,  be  and  it 
is  approved  and  that  said  bond  be  filed  herein. 
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In  the  United  States  District  Court 
for  the  District  of  Arizona 

Minute  Entry  of  Monday,  May  29,  1950 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

On  motion  of  Paul  Primock,  Esquire,  counsel  for 
the  defendant, 

It  Is  Ordered  that  the  time  of  the  defendant, 
Arnold  Enriquez,  within  which  to  file  the  record  on 
appeal  herein  and  docket  the  proceeding  in  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, be  and  it  is  extended  for  a  period  of  60  days. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

C-8658  Phoenix 

REPORTER'S   TRANSCRIPT 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

RAY  C.  LEYVAS,  ARNOLD  ENRIQUEZ,  et  al., 

Defendants. 

Appearances : 

For  the  Government: 

MR.  FRANK  E.  FLYNN, 
United  States  Attorney. 

MR.  E.  R.  THURMAN, 

Assistant  United  States  Attorney. 

For  the  Defendants: 

MR.  GEORGE  WILSON, 

For  the  defendant  Leyvas. 

MR.  PAUL  PRIMOCK, 

For  the  defendant  Enriquez. 
April  26,  1950. 
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The  above-entitled  and  numbered  cause  came  on 
duly  and  regularly  to  be  heard  before  the  Honor- 
able Dave  W.  Ling,  Judge  of  the  above-entitled 
court,  presiding  with  a  jury,  commencing  at  the 
hour  of  10  o'clock  a.m.  on  the  26th  day  of  April, 
1950. 

The  plaintiff  was  represented  by  Messrs.  Frank 
E.  Flynn,  United  States  Attorney,  and  E.  R.  Thur- 
man.  Assistant. 

The  defendant,  Ray  C.  Leyvas,  was  represented 
by  George  Wilson,  Esq. ;  the  defendant,  Arnold  En- 
riquez  was  present  and  represented  by  Paul  Prim- 
ock,  Esq. 

The  following  proceedings  were  had: 

The  Clerk:  C-8658,  Phoenix,  United  States  of 
America,  plaintiff,  vs.  Ray  C.  Leyvas  and  Arnold 
Enriquez,  defendants  for  trial. 

Mr.  Thurman:     The  Government  is  ready. 

Mr.  Primock:  The  defendant,  Enriquez,  is 
ready,  your  Honor. 

Mr.  Wilson:  If  the  court  please,  at  this  time 
the  defendant,  Ray  C.  Leyvas,  asks  permission  of 
the  court  for  the  privilege  of  withdrawing  his  plea 
of  not  guilty  heretofore  entered  as  to  count  77  in 
the  indictment. 

Mr.  Thurman:  Page  15  of  the  indictment,  your 
Honor. 

The  Court:  He  wants  to  plead  guilty  to  count 
77? 
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Mr.  Wilson:  And  to  enter  a  plea  of  guilty,  is 
that  your  wish'? 

Mr.  Leyvas:     Yes. 

The  Court:     All  right. 

Mr.  Wilson:  Now,  if  it  please  the  court  in  con- 
nection with  this  plea,  Mr.  Leyvas  is  the  father  of 
a  little  girl  who  is  afflicted  with  Infantile  Paralysis. 
Today  was  fixed  by  the  Children's  Home  to  oper- 
ate on  the  little  girl.  We  had  it  postponed  and  they 
are  going  to  notify  us  when  the  operating  room 
will  be  available.  It  may  be  later  in  the  week  or  it 
may  be  next  week,  but  we  would  like  to,  with  the 
permission  of  the  court,  remain  on  our  bond  until 
such  time  [2*]  as  the  court  fixes  for  the  imposition 
of  sentence,  if  that  is  consistent  with  the  court's 
idea. 

The  Court :  Well,  the  court  will  impose  sentence 
in  this  case  on  May  15,  at  10  o'clock.  That  should 
give  you  plenty  of  time. 

Mr.  Wilson:     Yes,  thank  you,  your  Honor. 

The  Court:  All  right,  call  the  names  of  28 
jurors. 

(Whereupon  28  prospective  jurors  were 
called,  examined  on  their  voir  dire,  after  which 
12  jurors  were  selected  and  duly  sworn  to  pre- 
side during  the  trial  of  this  cause.) 

The  Court:  Do  you  want  to  make  an  opening 
statement  *? 

Mr.  Thurman:  I  believe  not,  your  Honor,  I  be- 
lieve the  case  will  be  developed  sufficiently. 

The  Court:    All  right,  call  your  first  witness. 


*  Page    nnmbering    appearing    at    top    of    page    of '  original 
Beporter's  Transcript. 
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Mr,  Thurman:     Mr,  Nicholson, 

REDVERS  G.  NICHOLSON 

was  called  as  a  witness  on  behalf  of  the  Govern- 
ment, and  being  first  duly  sworn  testified  as  fol- 
lows: 

Direct  Examination 

By  Mr,  Thurman :  [3] 

Q,    Please  state  your  name? 

A.     Redvers  G.  Nicholson. 

Q.     Mr.  Nicholson,  where  do  you  live? 

A.     Glendale,  California. 

Q.  Do  you  hold  a  position  with  the  Federal 
Government  of  the  United  States'? 

A.  Yes,  I  do.  Chemist  at  the  United  States 
Customs  Laboratory. 

Q,    And  where  is  that  laboratory  situated? 

A.     In  Los  Angeles,  California. 

Q.    How  long  have  you  been  such  chemist? 

A.     12  years. 

Q.  And  where  have  you  spent  most  of  that  12 
years  in  your  activities? 

A.  I  beg  your  pardon,  I  must  have  misunder- 
stood your  question.  12  years  at  the  Customs  Lab- 
oratory. 

Q.    In  Los  Angeles?  A.    Yes,  sir. 

Q.    Just  what  are  your  duties  there? 

A.  My  duties  are  to  analyze  the  materials  sent 
in  by  the  Customs  and  by  the  Bureau  of  Narcotics. 

Q.  And  just  how  is  that  handled  by  the  labora- 
tory? 
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A.  Well,  in  regard  to  narcotics  samples,  [4] 
samples  are  sent  in  to  us  by  registered  mail;  the 
samples  are  received ;  the  outer  envelope  opened  up, 
contents  noted  from  the  interior  sealed  envelope; 
the  interior  sealed  envelope  is  placed  in  the  vault 
with  the  seals  intact  until  such  time  as  it  is  ana- 
lyzed, then  analyzed,  re-sealed  and  placed  back  in 
the  vault  until  such  time  as  we  are  requested  to 
bring  it  into  court  as  evidence. 

Q.  Under  whose  care  and  custody  are  the  sam- 
ples— are  they  under  while  they  are  in  the  vault 
there  at  the  laboratory  in  Los  Angeles,  California? 

A.  They  are  under  the  custody  of  the  Chief 
Chemist. 

Q.  Now,  did  you  make  any  analyses  of  these 
particular  exhibits  that  are  sent  to  you? 

A.     Yes,  sir. 

Q.  And  have  you  testified  in  Federal  court  many 
times  before  today.  A.     Yes,  sir. 

Q.  And  in  this  court  have  you  ever  qualified  and 
testified?  A.     Yes,  sir. 

Q.  Now,  you  were  subpoenaed  to  bring  here  to- 
day certain  exhibits,  and  have  you  done  that? 

A.    Yes,  sir.  [5] 

Q.    And  have  you  them  with  you  at  this  time? 

A.  Yes;  I  have  them  here.  (Producing  pack- 
age.) 

Q.  This  '^  United  States  Customs  Laboratory, 
Los  Angeles,  California,"  that  is  a  card  on  the  top. 
Who  put  that  on  there? 

A.     Yes,  sir;  I  put  that  on  there. 
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Q.    You  did'?  A.    Yes,  sir. 

Q.  Now,  who  put  these  seals  on  here  at  the  top 
of  this  box?  A.    I  did. 

Mr.  Thurman:  I  ask  that  the  exhibits  here  be 
marked  from  1  to  27  for  identification. 

(Thereupon  the  articles  were  received  and 
marked  as  Government's  Exhibits  1  to  27  for 
identification.) 

Mr.  Thurman:  Are  these  particular  exhibits 
here  marked  1  to  27,  Government's,  for  identifica- 
tion, you  are  familiar  with  the  exhibits  are  jou,  Mr. 
Nichols?  A.     Yes,  sir. 

Q.  And  can  you  tell  the  court  and  jury  if  they 
were  ever  received  at  the  laboratory  in  Los  An- 
geles, California'?  [6] 

A.     Yes,  sir;  they  were  received 

Mr.  Primock:  (Interrupting.)  Just  a  moment. 
I'd  like  to  object  to  the  questions  concerning  that 
22,  that  is,  unless  counsel  for  the  government  makes 
an  avowal  that  he  is  tying  Mr.  Enriquez  up  with 
that.  Obviously,  there  are  more  Exhibits  than 
there  are  counts  against  this  defendant  and  they 
can't  all  be  brought  against  him. 

Mr.  Thurman :  There  is  a  conspiracy  count  here, 
your  Honor,  and  we  expect  to  tie  the  defendant 
into  the  conspiracy,  and  as  the  court  knows,  all  acts 
of  conspirators  is  an  act  against  each  one  of  them 
provided  it  is  during  the  term  of  the  conspiracy 
and  in  furtherance  thereof,  and  that  is  the  theory. 
We  have  not  offered  them,  of  course,  but  we  cer- 
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tainly  have  the  right  to  identify  them  at  this  time. 

The  Court:    All  right. 

Mr.  Thurman:     You  say  they  were  received? 

A.    Yes,  sir. 

Q.    And  from  whom  were  they  received? 

A.  From  Mr.  Earl  Smith  and  Mr.  Robert  Lor- 
enz  of  the  Bureau  of  Narcotics,  Phoenix,  Arizona. 

Q.  Are  you  personally  acquainted  with  Mr. 
Lorenz  and  Mr.  Earl  Smith  ?  [7]  A.    Yes,  sir. 

Q.  Now,  have  they  in  the  past  sent  to  the  labora- 
tory similar  exhibits  for  analysis  by  you  and  the 
other  members  of  the  laboratory  for  analysis'? 

A.     Yes,  sir. 

Mr.  Primock:  I  object  to  that,  what  they  have 
done  in  the  past  has  no  bearing  in  the  case. 

Mr.  Thurman:    Withdraw  it. 

The  Court:    All  right. 

Mr.  Thurman :  And  when  these  samples  were  re- 
ceived, how  could  you  tell  where  they  came  from? 

A.  Because  it  is  on  the  outside  of  the  envelope 
here,  and  also  there  is,  in  each  envelope,  an  inte- 
rior envelope  which  has  information  written  on  it. 

Mr.  Primock:  I  object  to  that,  your  Honor,  on 
the  ground  that  it  is  hearsay  and  move  that  it  be 
stricken. 

The  Court:     The  writing  still  on  there? 

Mr.  Thurman:     It  is  still  on  there. 

The  Court:    All  right,  go  ahead. 

Mr.  Thurman:  After  those  exhibits  were  re- 
ceived, what  did  you  do  personally  with  them  ? 

A.    When  they  were  turned  over  to  me  by  Mr. 


United  States  of  America  67 

(Testimony  of  Redvers  G.  Nicholson.) 
Custer  for  analysis,  I  analyzed  them  and  then  after 
the  analysis  I  placed  my  seals  on  them  that  are 
on  them  now  and  placed  them  back  in  the  vault. 

Q.  And  you  removed  them  from  the  vault  under 
the  direction  of  the  subpoena  issued  out  of  this 
court?  A.     I  did. 

Q.  After  you  removed  them  from  the  vault — 
that  was  in  Los  Angeles?  A.    Yes,  sir. 

Q.     What  did  you  do  with  them  then? 

A.  I  placed  them  in  this  box  that  we  just  opened 
up,  tied  them  with  a  string,  sealed  it  and  brought 
them  into  this  court. 

Q.  Are  these  particular  exhibits  practically  in 
the  same  condition  now  as  they  were  at  the  time 
that  you  received  them  by  registered  mail  from  Mr. 
Earl  Smith  of  the  Narcotics  Bureau  here,  at  Phoe- 
nix, Arizona? 

A.  With  two  exceptions:  One,  we  have  had  to 
take  some  material  out  for  analysis ;  two,  sitting  in 
the  vault  over  any  period  of  time,  it  has  been  our 
experience  that  the  samples  containing  moisture  will 
dry  out. 

Q.     Outside  of  that? 

A.  Outside  of  that  they  are  identical  as  has  [9] 
been  received. 

Q.  Now,  referring  to  Exhibit  1  for  identification, 
I  will  ask  you  to  examine  it  and  tell  us  whether  or 
not  you  made  an  analysis  of  that  particular  ex- 
hibit? A.     Yes,  sir;  I  analyzed  this. 

Q.  And  what  did  you  find  the  contents  to  con- 
tain? A.     Prepared  smoking  opium. 
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Mr.  Pi-imock:     I  object  to  that,  your  Honor,  the 
proper  foundation  lias  not  been  laid. 
The  Coui-t:     Go  ahead. 
The  Witness:     Prepared  smoking  opium- 
Mr.  Thurman:     Will  you  examine  Government's 
Exhibit  2  for  identification  and  tell  the  court  and 
jury  whether  or  not  you  made  an  analysis  of  the 
contents  of  that  particular  exhibit? 

Mr.  Primock:  May  it  please  the  court,  for  the 
record  I  would  like  to  object  to  this  question  being 
asked  on  each  and  every  exhibit  as  counsel  wiU.  do, 
and  to  save  time,  on  the  ground  that  no  proper 
foundation  has  been  laid  and  also  there  has  been 
no  tie-up  yet  between  these  exhibits  and  Mr.  En- 
riquez. 

The  Court :     All  right,  go  ahead. 
Mr.  Thm-mau :     Answer  the  question,  please.  [10] 
The  Witness :    Yes.  I  analyzed  these  two  jars  and 
they  both  contained  smoking  opium, 

Q.  Examine  Government's  Exhibit  3  for  identi- 
fication and  teU  us  whether  or  not  you  made  an 
analysis  of  the  contents  of  that  envelope,  that  ex- 
hibit? 

A.  Yes.  I  examined  the  contents  of  this  en- 
velope, analyzed  it  and  it  contains  prepared  smok- 
ing opium. 

Q.  With  respect  to  Government's  Exhibit  4  for 
identification,  will  you  examine  that  and  tell  us 
whether  or  not  you  made  an  analysis  of  the  con- 
tents of  that  particular  exhibit  ? 
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A.  I  analyzed  these  particular  samples  and  they 
contained  prepared  smoking  opium. 

Q.  And  with  respect  to  the  same  question  as  to 
Govermnent's  Exhibit  5  for  identification? 

A.  I  analyzed  these  and  they  contained  prepared 
smoking  opium. 

Q.  And  with  respect  to  Government's  Exhibit 
6  and  6-A,  will  you  examine  that  and  tell  us  whether 
or  not  you  made  an  analysis  of  the  contents  of  that 
particular  exhibit,  being  Government's  Exhibit  6 
for  identification? 

A.  Yes,  I  analyzed  these  samples  and  they  con- 
tained prepared  smoking  opium.  [11] 

Q.  And  what,  with  respect  to  Government's  Ex- 
hibit 7,  for  identification,  did  you  make  an  analysis 
of  the  contents  of  that  particular  exhibit,  and  did 
you  make  a  finding  ? 

A.  Yes,  I  analyzed  those  and  it  contains  pre- 
pared smoking  opium. 

Q.  With  respect  to  Government's  8  for  identi- 
fication, will  you  examine  that  particular  exhibit 
and  tell  us  whether  or  not  you  made  an  analysis 
and  what  your  findings  w^ere? 

A.  I  analyzed  this  sample  and  it  contains  pre- 
pared smoking  opium, 

Q.    Will  you  examine  Government's  9  for  identi- 
fication and  tell  us  whether  or  not  you  made  •' 
analysis  of  the  contents  of  that  exhibit  ? 

A.  Yes,  I  analyzed  this  exhibit  and  it  contains 
impure  morphine  hydrochloride. 

Q.     Is  that  a  narcotic  drug? 
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A.    Yes,  a  narcotic  drug  derived  from  opium. 

Q.     And  is  smoking  opium  a  narcotic  drug? 

A.     Definitely. 

Q.  Government's  10  for  identification,  will  you 
examine  that  and  tell  us  whether  or  not  you  made 
an  analysis  and  what  the  final  results  of  your  analy- 
sis were*? 

A.  I  analyzed  this  sample  and  it  contains  [12] 
prepared  smoking  opium. 

The  Court:  We  will  have  our  morning  recess  at 
this  time.  During  the  recess  you  will  not  discuss 
the  case  among  yourselves  nor  permit  anyone  to  dis- 
cuss it  with  you,  also  avoid  forming  or  expressing 
any  opinion  upon  any  subject  comiected  with  it. 
The  court  will  stand  at  recess  for  five  minutes. 

(Whereupon  a  short  recess  was  taken.) 

After  recess,  all  parties  as  heretofore  noted 
by  the  Clerk's  record  being  present,  the  trial 
resumed  as  follows: 

The  Court:     You  may  proceed. 
Redvers  G.  Nicholson  resumed  the  witness  stand 
and  testified  further  as  follows: 

Direct  Examination 
(Resumed) 
By  Mr.  Thurman: 

Q.  Mr.  Nichols,  I  hand  you  Government's  11 
for  identification  and  ask  you  to  make  an  examina- 
tion and  tell  us  whether  or  not  you  analyzed  it  and 
what  the  findings  were  in  that  analyses? 
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A.  This  sample  shows  heroin  hydrochloride,  [13] 
a  narcotic  drug  derived  from  opium. 

Q.  I  hand  you  Government's  Exhibit  12  for 
identification,  an  envelope  which  contains  two  pack- 
ages. Will  you  examine  the  exhibit  and  tell  us 
whether  or  not  you  analyzed  the  contents  of  both 
the  small  envelopes  contained  in  the  large  envelopes, 
and  what  the  findings  were,  if  any? 

A.  On  the  one  envelope  which  is  marked  Exhibit 
13  on  the  original  marking  that  is  prepared  smok- 
ing opium.  Now,  the  same  envelope  which  is 
marked  13,  is  heroin  hydrochloride,  a  narcotic  drug 
derived  from  opium,  and  in  Exhibit  14,  the  original 
marking,  it  contains  heroin  hydrochloride,  a  nar- 
cotic drug  derived  from  opium. 

Q.  I  hand  you  Government's  Exhibit  13  for 
identification  and  I  will  ask  you  to  examme  the 
exhibit  and  tell  us  whether  or  not  you  made  an 
analysis  of  the  contents  of  that  exhibit  ? 

A.  I  examined  this  exhibit  and  it  contains  heroin 
hydrochloride,  a  narcotic  drug  derived  from  opium. 

Q.  I  hand  you  Government's  Exhibit  14  for 
identification.  I  will  ask  you  to  examine  that  and 
tell  us  whether  or  not  you  made  an  analysis  of  the 
contents  of  the  exhibit  and  what  the  findings  of 
the  exhibit  were'?  [14] 

A.  I  examined  both  of  these  exhibits  and  they 
both  contained  heroin  hydrochloride,  a  narcotic 
drug. 

Q.    You  say  you  made 
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A.  There  is  my  original  markings,  Exhibit  15 
and  Exhibit  15-A. 

Q.     And  contained  a  narcotic  drug,  did  it? 

A.     Yes,  contained  narcotics. 

Q.  Handing  you  Government's  Exhibit  15  for 
identification,  I  will  ask  you  to  examine  it  and  tell 
us  whether  or  not  you  made  an  analysis  of  the  con- 
tents of  the  exhibit  and  what  the  findings  were? 

A.  This  exhibit  contains  two  exhibits.  I  ana- 
lyzed both  of  them,  the  original  marking,  Exhibit 
16,  contains  morphine  hydrochloride;  the  original 
marking  16-A,  shows  heroin  hydrochloride.  Both 
are  narcotic  drugs  derived  from  opium. 

Q.  I  will  ask  you  to  examine  Government's  Ex- 
hibit 17  for  identification  and  I  will  ask  you  if  you 
made  an  analysis  of  the  contents  of  the  exhibit  and 
what  the  findings  were  ? 

A.  I  analyzed  this  sample  and  it  contains  two 
exhibits.  One  exhibit,  18,  the  original  marking,  was 
morphine  hydrochloride,  a  narcotic  drug  derived 
from  opium,  and  Exliibit  18- A,  original  [15]  mark- 
ing, contains  prepared  smoking  opium. 

Q.  I  hand  you  Government's  Exhibit  18  for 
identification  and  I  will  ask  you  if  you  examined  it 
and  tell  us  whether  or  not  you  made  an  analysis 
of  the  contents  of  that  exhibit? 

A.  I  analyzed  this  exhibit  and  it  contains  pre- 
pared smoking  opium. 

Q.  Handing  you  Government's  20  for  identifica- 
tion, I  ^^ill  ask  you  to  examine  the  exhibit  and  tell 
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us  whether  or  not  you  made  an  analysis  of  the  con- 
tents of  that  envelope? 

A,  I  analyzed  this  exhibit  and  it  contains  pre- 
pared smoking  opium. 

Q.  Handing  you  Government's  Exhibit  21  for 
identification,  I  will  ask  you  to  examine  the  exhibit 
and  tell  us  whether  or  not  you  made  an  analysis 
of  the  contents  of  the  exhibit  and  what  the  findings 
of  that  analysis  were"? 

A.  A  analyzed  this  exhibit  and  it  contains  pre- 
pared smoking  opium, 

Q.  Handing  you  Government's  Exhibit  24  for 
identification,  I  will  ask  you  to  examine  it  and  tell 
the  court  and  jury  whether  or  not  you  analyzed 
the  contents  of  that  exhibit  and  if  you  did,  what 
was  the  result  of  that  analysis? 

A.  I  analyzed  this  exhibit  and  it  contains  [16] 
prepared  smoking  opimn. 

Q.  I  will  ask  you  to  examiae  Government's  Ex- 
hibit 25  for  identification  and  tell  us  whether  or 
not  you  analyzed  the  contents  of  the  exhibit,  and 
if  so,  what  the  findings  of  the  analysis  were? 

A.  I  analyzed  this  exhibit  and  it  contains  heroin 
hydrochloride,  a  narcotic  drug  derived  from  opium. 

Q.  Does  that  have  any  trade  name  other  than 
the  technical  name  that  you  gave  it? 

A.     No,  we  call  it  heroin  hydrochloride. 

Q.    And  it  is  a  narcotic  drug? 

A.     It  is  a  narcotic  drug  derived  from  opium. 

Q.  Handing  you  Government's  Exhibit  26  for 
identification,  I  will  ask  you  to  tell  us  whether  or 
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not  you  made  an  analysis  of  the  contents  of  that 

exhibit? 

A.  Yes,  I  put  this  string  around  it  when  I  got 
through  analyzing  it. 

Q.  This  paper  you  are  tearing  off,  that  is  your 
work? 

A.  The  paper  is  what  it  came  mailed  in  and  to 
keep  the  paper  intact 

Q.  (Interrupting.)  You  didn't  destroy  all  of 
the  paper? 

A.  I  analyzed  this  paper  and  it  contains  71  [17] 
marijuana  cigarettes  and  approximately  232  grains 
of  marijuana,  loose  marijuana. 

Q.  I  hand  you  Govermnent 's  Exhibit  27  for 
identification  and  I  will  ask  you  to  examine  the 
contents  of  the  exhibit  and  tell  us  what  your  find- 
ings were,  if  any? 

A.  I  analyzed  this  exhiibt  and  it  consists  of  two 
samples,  one  of  prepared  smoking  opium,  and  the 
other  is  yen  shee,  or  a  residue  from  prepared  smok- 
ing opium. 

Q.  Now,  all  of  these  samples,  all  of  these  ex- 
hibits that  you  have  mentioned,  they  were  handled 
in  the  ordinary  and  regular  course  of  business  in 
the  handling  of  such  matters  at  the  laboratory  at 
Los  Angeles? 

A.  Yes,  yes,  went  through  our  regular  routine, 
yes. 

Mr.  Thurman :     You  may  cross-examine. 
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Cross-Examination 
By  Mr.  Primock: 

Q.     What  is  your  first  name,  Mr.  Nicholson? 

A.    Redvers. 

Q.    R-e-d-v-e-r-s  % 

A.    R-e-d-v-e-r-s. 

Q.  Now,  Mr.  Nichols,  I  hand  you  Exhibit  1.  [18] 
Can  you  tell  me  how  many  grains  of  opium  that 
contains  ? 

A.  I  shall  have  to  refer  to  my  records  here  be- 
cause I  could  not  keep  that  over  a  period  of  years. 

Q.     You  didn't  mark  it  down  on  each  exhibit? 

A.  No,  we  don't  mark  it  down  on  each  exhibit. 
We  only  hand  in  a  formal  report,  formally  signed 
report  in  which  it  is  marked  down.  We  do  not 
mark  it  down,  we  do  not  put  any  extraneous  mark- 
ings except  the  Lot  number. 

Q.  All  that  those  exhibits  would  show,  then,  is 
that  it  is  smoking  opium,  without  how  many  grains 
or  ounces,  is  that  correct? 

A.  On  the  package,  as  well  as  write  down  how 
many  grains  when  they  weighed  it. 

Q.  Do  you  weigh  them  when  you  examine  them? 
Do  you  weigh  each  exhibit  when  you  examine  them  ? 

A.    Yes,  sir. 

Q.  And  then  you  can  tell  exactly  the  weight  of 
each  exhibit? 

A.  I  can  give  you  the  exact  weight  of  each  ex- 
hibit, yes,  sir. 
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Q.  But  not  checking  with  the  exhibit,  is  that 
correct  ? 

A.  Yes,  sir.  In  other  words,  we  have  our  [19] 
records  that  we  make,  our  report,  a  written  report, 
a  signed  written  report  that  is  sent  to  the  Bureau 
of  Narcotics  covering  each  and  every  exhibit  when 
we  get  through  analyzing,  and  the  weight  that  we 
find  is  marked  on  that  report.  I  have  it  here,  if 
necessary,  on  my  report  cards. 

Q.     And  who  prepared  that  report? 

A.     It  is  prepared  by  Mr.  Custer,  Chief  Chemist. 

Q.     You  didn't  prepare  it  at  all? 

A.  I  write  on  the  cards  and  say  what  I  find  and 
he  works  along  with  me.  Sometimes  we  both  write 
on  what  we  find  and  that  goes  into  the  report.  This 
is  done  at  the  laboratory,  and  he  directs  the  stenog- 
rapher to  write  it  up,  not  me. 

Q.  But  the  report  you  have  in  your  hand  was 
prepared  by  Mr.  Custer  and  not  by  yourself? 

A.  Not  prepared  by  me,  but  these  are  my  cards, 
my  work  cards. 

Q.     Your  work  cards? 

A.     Yes,  sir,  these  are  the  work  cards. 

Q.  How  many  grains  of  morphine  are  there  to 
an  ounce? 

A.     How  many  grains  of  morphine  to  an  ounce? 

Q.    Yes. 

A.     4371/2.  [20] 

Q.     437I/2  grains  for  each  ounce? 

A.     Yes,  sir. 

Q.     Now,  from  your  report  can  you  tell  me — the 
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report  that  you  made  out  yourself,  can  you  tell  me 
how  many  grains  of  opium  there  was  in  Exhibit  1 
that  you  just  identified? 

A.  Well,  if  you  will  give  me  the  exhibit  so  I 
can  check  the  lot  number  and  cross-checking — you 
see  they  are  different  numbers  now  than  what  was 
originally  on  the  exhibit,  that  is  why  I  mention 
that.  On  this  exhibit  that  I  have  in  my  hands  right 
now  we  received  160  grains. 

Q.    And  that  was  weighed  by  you  %  A.    Yes. 

Q.  You  don't  know  of  your  own  knowledge,  do 
you,  Mr.  Nichols,  where  these  exhibits  came  from? 

A.  Other  than  they  were  sent  to  us  by  Mr.  Smith 
and  Mr.  Lorenz. 

Q.  All  you  know  is  they  came  through  the  mail 
with  Mr.  Smith's  and  Mr.  Lorenz'  name  written  on 
the  package,  isn't  that  correct? 

A.  With  the  receipt  in  duplicate  which  we  have 
to  sign  showing  we  received  this  particular  exhibit 
from  whoever  the  man  was  that  sent  it  in  that 
sealed  envelope. 

Q.  You  don't  know  where  they  came  from  or 
how  [21]  they  were  picked  up? 

A.     No,  sir ;  that  is  not  our 

Q.     (Interrupting.)     That  is  all. 

Mr.  Thurman :     That  is  all. 

(The  witness  was  excused.) 
Mr.  Thurman:     Viron  A.  Elkins. 
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VIRON  A.  ELKINS 
was  called  as  a  witness  on  behalf  of  the  Govern- 
ment, and  being  first  duly  sworn  testified  as  follows : 

Direct  Examination 
By  Mr.  Thurman: 

Q.     Please  state  your  name. 

A.     Viron  A.  Elkins. 

Q.     And,  Mr.  Elkins,  where  do  you  live? 

A.     Tempe. 

Q.  And,  how  long  have  you  lived  in  Tempe,  Ari- 
zona, Mr.  Elkins?  A.     Seven  years. 

Q.     Huh?  A.     Seven  years. 

Q.  Now,  during  that  period  of  time  did  you  be- 
come acquainted  with  one,  Arturo  C.  Leyvas? 

A.     Yes,  sir. 

Q.  Did  you  know  a  man  by  the  name  of,  this 
defendant  here,  Arnold  Enriquez  ?  A.     No. 

Q.     Did  you  ever  meet  Arnold  Enriquez? 

A.     No. 

Q.    Never  did?  A.     No. 

Q.    Do  you  know  Ray  C.  Leyvas  ?  A.    Yes. 

Q.  Do  you  know  a  woman  by  the  name  of  Con- 
nie Duarte?  A.     Yes,  sir. 

Q.  Do  you  know  a  man  by  the  name  of  Arturo 
E.  Jerez?  A.    Jerez? 

Q.    Yes.  A.    Yes,  I  know  him. 

Q.  Do  you  know  him  by  any  other  name  other 
than  Jerez? 

A.    Yes,  Colimo,  is  the  name  I  know  him  by. 

Q.     Do  you  know  another  man  by  the  name  of 
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Joe  Martinez?  A.     No,  I  don't  know  Mm. 

Q.  When  did  you  first  meet  Arturo  C.  Leyvas, 
Mr.  Elkins? 

A.     I  believe  it  was  in  November,  '48,  I  believe. 

Q.  Is  that  the  first  time  you  met  Arturo  C. 
Leyvas,  was  in  November,  1948'? 

A.     Yes,  sir ;  I  believe  that  is  right. 

Q.  With  respect  to  Arturo  E.  Jerez,  or  Colimo, 
as  you  know  him,  when  did  you  first  meet  that 
gentleman  ?  A.     Colimo  % 

Q.     Jerez — yes,  Colimo? 

A.     Oh,  I  knew  him  for  several  years. 

Q.  Well,  we  will  lay  the  premise  with  the 
year  '48? 

A.  The  latter  part  of  January,  I  knew  him,  I 
had  seen  him. 

Q.     You  saw  him,  and  where  did  you  see  him? 

A.  He  came  to  the  office  of  the  place  where  I 
worked  in  Tempe. 

Q.     Just  where  is  that  office  in  Tempe? 

A.     611  Mill  Avenue,  real  estate  office. 

Q.  And  what  time  of  day  was  it  that  he  came 
there? 

A.  Oh,  in  the  morning,  along — the  best  I  can 
remember,  along  about  ten  or  eleven  o'clock. 

Q.    Was  anyone  with  Jerez  at  that  time? 

A.  I  didn't  see  anyone.  He  was  in  a  car  and 
apparently  alone,  but  I  didn't  go  up  to  the  car.  [24] 

Q.     Did  you  see  this  car?  A.     Yes,  sir. 

Q.  Can  you  tell  the  court  and  jury  what  kind 
of  car  it  was? 
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A.  TTell,  it  was  a  Cadillac  sedan,  green  Cadillac 
sedan.  I  don't  know  the  make  or  what  year  it 
■was,  it  was  one  of  these  later  models.  I  judge  a  *46. 

Q.  And  what  took  place  between  you  and  Jerez 
there  with  respect  to  this  case? 

Mr.  Primock:  If  the  eoiut  please.  I  am  going 
to  object  to  that,  first  on  the  ground  that  is  going 
to  call  for  a  hearsay  answer:  secondly,  they  are 
attempting  to  show  an  overt  act  and  they  have  not 
proved  a  conspiracy  as  yet.  and  anything  that  this 
man  can  say  was  outside  of  the  presence  of  the 
defendant,  Enriquez,  and  they  have  not  proved  any 
conspiracy,  so,  therefore,  it  is  inadmissible. 

The  Court:     Go  ahead. 

The  TTitness:    TTill  you  read  the  question? 
(The  question  was  read  by  the  reporter.) 

The  TTitness :  TThy,  he  told  me  that  he  had  some 
smoking  opium  for  sale  and  wanted  to  know  if  I 
wanted  to  buy  some,  and  I  believe  he  quoted  me  a 
price,  said  it  was  $300  a  can,  I  could  get  it  [25]  for 
$300  a  can.  and  we  talked  there  a  little  while  and  he 
said  that  there  was — it  might — I  don't  know 
whether 

Mr.  Thurman  (Interrupting) :  You  go  ahead  and 
let  the  court  decide  whether  it  is  admissible  or  not. 

A.  He  said  there  is  two  other  parties  in  with 
him  on  the  stuif.  Art  Leyvas  and  Enriquez,  or 
"Pirata,"  '•Pirata.""  he  told  me.  I  guess  that  gentle- 
man there  (indicating  the  defendant),  I  don't  know 
him.  There  is  two  fellas  that  were  in  with  him  on 
this  stuff. 
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Q.     Then  what  happened "? 

A.  Well,  I — we  talked  a  little  bit,  and  I  told 
hini,  **Okay,  I'd  get  in  touch  with  him."  He  told 
me  I  could  find  him  at  the  Phoenix  Mattress  Fac- 
tory, at  1501  East  Adams  any  time  I  wanted  any, 
or  anybody  else  that  wanted  any  of  it,  so  he  left 
then  and  came  back  to  Phoenix,  I  presume,  he  left 
there  anyway.  I  got  in  touch  with  Mr.  Smith  and 
told  him  what  happened  and  he  told  me  to  try  and 
buy  off  of  him,  so  I  did.  I  came  over  to  the  mat- 
tress factory  the  next  day  and  "Pirata" — or,  Colimo 
was  there,  working  there  apparently,  anyhow,  I 
honked  my  horn.  He  came  out  and  I  told  him  I 
wanted  $50.00  worth  of  smoking  opium,  so  he  [26] 
told  me  to  go  down  by  the  street  by  East  Adams 
school  and  wait  for  him,  he  would  be  down  there 
in  a  few  minutes.  I  did.  He  came  down  there,  I'd 
say,  in  not  over  ten  minutes  and  got  in  the  car  by 
the  side  of  me  and  took  out  of  his  pocket  a  jar  of 
opium  and  I  gave  him  the  $50. 

Q.  Now,  were  you  in  your  car  or  was  Jerez 
in  another  car  % 

A.  He  came  there  in  the  mattress  factory's 
truck.  I  had  been  in  my  car.  He  got  out  of  his 
car  and  got  in  my  car.  He  was  sitting  there  for 
just  a  second  while  he  delivered  this  stuff. 

Q.  He  was  not  in  the  Cadillac  sedan  where  he 
delivered  it?  A.     Not  that  day,  no,  sir. 

Q.  Handing  you  Govermnent's  Exhibit  1  for 
identification,  I  will  ask  you  to   examine  it,  Mr. 
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Elkins,  and  see  if  you  can  identify  it;  I  will  break 

these  seals  on  here. 

A.  Yes,  that  is  the  jar  of — initialed — I  initialed 
the  day,  the  next  day  after  it  was  bought.  It  was 
bought,  I  guess  it  was  the  16th.  It  was  bought, 
initialed  it  the  day  it  was  bought  and  I  turned  it 
over  to  Mr.  Lorenz. 

Q.     You  gave  it  to  Mr.  Lorenz? 

A.     Yes,  sir.  [27] 

Q.     You  identify  this  by  that  marking? 

A.     I  do,  yes,  sir,  this  jar. 

Mr.  Primock:    Do  you  offer  that"? 

Mr.  Thurman:  No,  not  yet.  Now,  after  this 
particular  transaction  that  you  mentioned,  did  you 
see  Jerez  again,  or  Colimo? 

A.  Yes,  along  the  first  part  of  July — well,  I 
seen  him  along  different  times.  He  was  over  there 
on  May  1st.  I  made  a  purchase  in  May,  sometime, 
I  am  not  sure  of  the  date. 

Mr.  Primock:  If  the  court  please,  I  am  stiU 
going  to  object  to  this  line  of  examination,  on  the 
ground  that  they  have  not  shown  any  conspiracy. 

The  Court:  Well,  they  have  to  have  an  oppor- 
tunity to  do  that.  It  cannot  be  proved  by  one  wit- 
ness, of  course,  that  is  obvious. 

Mr.  Thurman:  Referring  to  the  27th  day  of 
February,  1948,  did  anything  take  place  at  that  time 
with  respect  to  this  case? 

A.  Yes,  yes.  I  recall  a  $125.00  buy  at  that  time. 
''Buy,"  I  mean  that  much  stuff. 
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Q.  Tell  us  about  that,  or  the  facts  leading  up 
to  it  as  near  as  you  can  at  this  time,  Mr.  Elkins. 

A.  Well,  I  came  over  and  contacted  Colimo  at 
the  mattress  factory  on  East  Adams,  told  him  that 
I  had  a  Druggist  friend  of  mine  that  was  visiting 
me  there  and  he  wanted  to  buy  some  stuff,  $100.00 
worth,  and  he  was  supposed  to  come  over  the  next 
day  and  deliver  it.    He  never  showed  up,  so  then 

Q.  (Interrupting) :  He  was  supposed  to  go 
where,  and  deliver  if? 

A.  To  my  house,  he  was  to  deliver  it  to  my 
house. 

Q.    And  that  is  where? 

A.     About  a  mile  and  a  half  east  of  Tempe. 

Q.    I  see.    Proceed. 

A.  So  he  didn't  show  up  that  day,  but  he  came 
the  next  day  about,  I  think  it  was  11:30,  anyhow 
it  was  during  the  day  of  the  28th,  I  believe,  about 
that  time,  and  he  stopped  the  car  and  he  said  he 
didn't  want  to  meet  this  druggist  friend  of  mine, 
he  wanted  me  to  get  in  the  car  with  him  and  go  up 
the  road  and  we  went  up  there  and  he  had  this 
stuff  under  a  tree.  He  turned  around,  got  out,  and 
got  it  and  turned  around  and  come  back  to  the 
house,  stopped  in  front  there  and  I  gave  him  the 
money  and  he  gave  me  the  opium. 

Q.     How  much  money  did  you  give  him? 

A.     $125.00. 

Q.     And  what  did  you  get  for  the  $125.00? 

A.     Opium,  smoking  opium.  [29] 
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Q.  In  what  kind  of  a  container  was  it  at  that 
time,  if  you  remember? 

A.     It  was  in  jars. 

Q.     How  many  jars? 

A.     Two  jars,  as  I  recollect,  yes,  sir. 

Q.  I  hand  you  Government's  Exhibit  2  for  iden- 
tification, and  I  will  ask  you  to  examine  it,  breaking 
the  seals  on  it,  on  the  package.  Will  you  examine 
the  contents  of  the  exhibit  and  tell  us  whether  or 
not  you  can  identify  it. 

A.     Yes,  that  is  one  of  them. 

Q.     How  can  3'ou  tell? 

A.  Well,  I  initialed  it,  put  the  date  on  it,  the 
date  that  the  purchase  was  made. 

Q.     And  what  initials  did  you  use  ? 

A.  VAE,  and  this  is  the  same;  this  is  the  other 
one. 

Q.  You  recognize  that  or  identify  it  in  the  same 
manner?  A.    Yes,  sir. 

Q.  What  about  this  green  package  that  they 
were  in? 

A.  Well,  they  was  like  that  when  he  gave  it  to 
me  and  he  picked  it  up  out  of  some  leaves,  might 
have  been  a  little  dirt  and  some  leaves  on  it.  That 
is  the  way  it  was.  [30] 

Q.     It  was  like  this  ? 

A.  Yes,  sir;  that  is  as  I  remember  it.  It  has 
been  quite  a  while  ago,  but  I  am  sure  that  is  the 
way  it  was. 

Q,     Well,  subsequent  to  this  purchase  you  have 
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just  told  us  about,  this  $125,00  deal,  what  took  place 
after  that  as  far  as  you  know  from  your  own  per- 
sonal knowledge? 

A.  Well,  as  I  said  a  while  ago,  I  talked  to 
Colimo  off  and  on  and  I  don't  believe  there  was 
any  purchase  made,  there  could  have  been  another 
one  in  May,  I  believe  there  was,  I  am  not  sure  about 
that,  but  I  do  know  in  July  that  I  went  over — I 
came  to  Phoenix.  In  the  meantime,  Colimo  had 
been  over  there  again  several  times  to  see  me,  to 
tell  me  he  had  this  or  could  get  this  or  that,  nar- 
cotics, I  mean,  here  in  Phoenix,  but  I  never  bought 
any  more  of  that  until  first,  along  the  first  part  of 
July  or  the  middle  of  July,  he  came  over  there  and 
told  me  he  had  some  smoking  opium,  any  amount 
that  I  wanted,  and  so  I  got  in  touch  with  Mr.  Smith, 
and  on  July  22nd,  I  believe,  I  know  that  is  the  day 
that  the  purchase  was  made,  and  I  think  the  days 
leading  up  to  that  was  the  20th  or  the  21st,  but  any- 
way, that  is  the  date  the  exchange  was  made  and  it 
was  five  cans  of  opium.  [31]  I  came  over  to  Phoenix 
here  and  Colimo  was  in  a  little  restaurant  on  East 
Washington  right  next  to  Pirata's  Imi,  a  little 
Spanish  restaurant  there,  and  I  came  up  and  blew 
my  horn  and  he  come  out  and  he  got  in  the  car 
with  me  and  we  drove  up  the  street  and  turned 
around.  I  told  him  what  I  wanted,  I  wanted  five 
cans  of  opium,  and  he  told  me  he  would  deliver  it 
over  to  my  house,  so  I  went  back  to  Tovrea's  where 
I  think  Mr.  Smith  was,  or  some  of  them  was  waiting 
there.    Anyway,  I  went  back  there  and  I  told  them 
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that  the  arrangements  was  made  and  the  time  he 
was  to  come  over  there,  so  it  was  in  the  afternoon, 
I  believe  it  was  in  the  afternoon  of  the  22d,  any- 
way, he  come  over  there  and  drove  into  my  yard 
in  this  same  green  Cadillac  that  he  had  contacted 
me  before  at  the  office,  and  he  had  five  cans  of 
smoking  opium  and  we  had  agreed  on  the  price, 
came  to  $1,375.00,  so  I  comited  him  out  his  money. 
I  first  told  him  I  wanted  to  look  at  the  stuff  to  see 
if  it  really  was  opium  and  I  was  not  getting  gypped. 

Q.     You  knew  opium,  did  you^ 

A.  I  smelled  of  it,  yes,  sir;  so  I  looked  at  it  and 
to  the  best  of  my  knowledge  I  thought  it  was  opium, 
so  I  paid  him  the  money  and  took  it  [32]  and  turned 
it  over  to  Mr.  Lorenz  and  Smith. 

Q.  Now,  you  mention  the  cafe.  Did  you  go  into 
this  cafe  on  the  22d  day  of  July? 

A.  I  will  tell  you,  sir,  it  has  been — I  believe  I 
did,  I  did ;  I  believe  I  did  go  in  there. 

Q.    What  is  the  name  of  that  inn  or  cafe? 

A.  I  don't  know,  it  is  a  Spanish  restaurant.  It 
is  the  only  one  there,  a  lady  there  I  know.  It  may 
be  the  day,  this  day  that  I — he  told  me  that  any  time 
that  he  wasn't  there  to  tell  one  of  those  girls  and 
they  would  get  in  touch  with  him. 

Q.     Just  where  was  this  cafe  located,  Mr.  Elkins  ? 

A.  East,  right  next  door  to  Pirata's  Inn,  the 
second  door  from  16th  Street, 

Q.    You  mean  Pirata's  Inn? 

A.     Yes,  yes,  that  is  it. 
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Q.  What  kind  of  a  ear,  if  any,  was  Arturo  Jerez 
in  on  that  day  ? 

A.  You  mean,  what  ear  did  he  bring  the  stuff 
over  in'? 

Q.    Yes.  A.    A  Cadillac. 

Q.     What  color  was  it?  A.     Green.  [33] 

Q.     Did  you  get  the  license  number  of  that  car? 

A.  No,  sir;  I  didn't,  the  same  car  that  he  was 
in  the  fii*st  of  the  year  when  he  came  over  there,  first 
contacted  me  about  this, 

Q.  Now,  Mr.  Elkins,  when  you  got  these  five 
unlabeled  cans  of  smoking  opium  from  Jerez,  after 
you  paid  him  the  money  for  it  what  did  you  do 
with  it? 

A.  I  turned  it  over  to  Lorenz,  I  think,  or  Earl — 
I  don't  know  whether  Mr.  Smith  was  there  or  not, 
but  Mr.  Lorenz  was,  I  know. 

Mr.  Thurman:  Is  Mr.  Lorenz  in  the  courtroom 
now? 

(Thereupon  Mr.  Lorenz  arose  in  the  court- 
room.) 

Mr.  Thurman:  Is  this  the  gentleman  you  mean 
when  you  say  "Mr.  Lorenz"? 

A.    That  is  right,  yes,  sir. 

Q.  Will  you  please  examine  this  exhibit  here  and 
tell  us  whether  or  not  those  are  the  four  cans  of 
smoking  opium  that  you  purchased  from  Colimo, 
otherwise  known  as  Jerez,  on  the  22d  day  of  July, 
1948,  near  Pirata's  cafe  in  Phoenix,  Arizona? 
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A.  This  stuff  has  run  all  over  here  so  bad,  I 
don't  know,  I  can't  even 

Q.  (Interrupting) :  Where  was  that  delivered, 
did  you  say  ? 

A.  In  the  yard  at  my  house.  This  w^as  supposed 
to  be  opium? 

Q.  I  don't  know,  I  don't  know  opium.  I  am 
not  an  expert.  I  just  want  to  know  if  you  can 
identif}^  those  cans. 

A.  I  am  going  to  tear  something  off  here.  (The 
witness  has  difficulty  identifying  the  exhibit  due  to 
contents  of  can  seeiDing  through  top.) 

Q.  (By  Mr.  Thurman)  :  Go  ahead,  tear  it  off, 
that  is  what  we  have  it  here  for  the  pui'pose  of  you 
making  an  examination.  Prior  to  the  time  or  at 
the  time  you  gave  this  exhibit,  the  four  cans,  to  Mr. 
Smith,  did  you  put  any  markings  on  them? 

A.     Oh,  yes,  yes,  every  time. 

Q.    What  did  you  mark,  the  end  or  the  top? 

A.  Well,  we  marked  the  top  of  them,  I  think, 
I  wouldn't  say  for  sure,  but  I  believe  it  was  marked 
on  the  lid. 

Q.    Well,  can  you  identify  any  one  of  them? 

A.  Should  be  all  of  them  is  the  same,  but  this 
thing  is  messed  up  here  to  where  you  can't — this 
here,  signed  it,  our  initial  on  it. 

Mr.  Primock:  I  am  going  to  object  to  the  ex- 
temporaneous remarks  by  the  witness.  [35] 

The  Court:    You  talk  too  much. 

The  Witness :    I  never  seen  no  such  mess  as  that. 

Mr.  Thurman:    Never  mind. 


United  States  of  America  89 

(Testimony  of  Viron  A.  Elkins.) 

A.  This  looks  like  the  cans  I  had,  but  I  can't 
see  no  marks,  I  can't  identify  nothing  like  that 
unless  we  could  see  the  marks  on  them.  From  all 
indications,  they  are  the  ones,  the  cans  and  every- 
thing looks  the  same,  unless  it  could  be — we  could 
strip  them  off,  heat  them  or  something,  melt  it  off 
of  them,  why  there  is  no  way  I  or  anybody  else  that 
could  say  that 

Q.  (Interrupting) :  Never  mind.  Do  you  see 
these  markings  here*?  Are  those  scratchings,  or 
what  are  they"? 

A.     Well,  that  is  just  scratches  there. 

Mr.  Primock:     I  can't  hear  your  answer. 

A.     Just  scratches,  I  said. 

Mr.  Thurman:  What  is  this  paper  here?  Any- 
thing on  that  that  you  can  see? 

Mr.  Primock:  I  am  going  to  object  to  the  lead- 
ing form  of  the  question  of  counsel  and  I  will  also 
object  to  any  other  questions  concerning  these  par- 
ticular cans  that  the  witness  has  already  testified 
he  can't  identify. 

The  Court:  Yes,  I  think  it  is  just  a  waste  [36] 
of  time. 

The  Witness:    Here  is  the  paper  back 

Mr.  Primock   (Interrupting)  :     Just  a  moment. 

The  Court:  Well,  as  far  as  the  cans  are  con- 
cerned he  can't  find  anything  on  those.  See  what 
you  can  find  on  the  paper. 

A.  Here  is  a  part  of  it.  From  all  indications, 
this  is  my  initials  here,  VAE.  The  E  is  not  plain 
on  there,  but  I  believe  that  is  my  initials. 
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Mr.  Primock:  If  the  court  please,  I  am  going 
to  object  to  this  witness  continuously  mumbling 
something  I  can't  hear.  Ask  him  to  only  answer 
questions  that  are  asked  him  by  counsel. 

The  Court:    He  was  asked  one  question. 

A.     I  was  just  trying  to  find  the  initials  on  here. 

Mr.  Thurman:  Do  you  find  any  place  on  this 
paper  sack  that  was  around  those  four  tins  where 
you  wrote  your  initials  on  this  sack"? 

A.  I  am  trying  to  find  it.  There  is  a  piece  of 
paper  which  has  got  VA  on  it,  I  am  pretty  sure  that 
is  my  initials. 

Q.     That  was  done  where  ? 

A.  At  my  house  before  Mr.  Lorenz  left  there, 
and  Smith,  whoever  it  was  with  him  there  that 
day.  The  lids,  I  am  sure,  were  initialed.  I  can't 
find  any  markings  on  them.  They  are  on  there.  It 
looks  like  the  stuff.    At  the  top  is  the 

Mr.  Thurman:  Never  mind,  that  is  all  right. 
Now,  in  your  direct  examination  I  believe  I  inter- 
rupted you,  I  think  you  said  something  about  May 
1st,  1948.  A.     Yes,  sir;  I  did. 

Q.  What  did  you  have  reference  to  on  that  date, 
Mr.  Elkins?  A.     I  don't  remember  that  date. 

Q.  Mr.  Elkins,  I'd  like  to,  for  the  purpose  of 
refreshing  your  memory,  show  you  Government's 
Exhibit  3  for  identification  and  ask  you  if  that  does 
in  any  way  refresh  your  memory? 

Mr.  Primock:  I  object  to  that,  your  Honor,  try- 
ing to  impeach  his  own  witness. 
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The  Court :  Oh,  I  think  he  is  trying  to  lead  him, 
I  don't  think  he  is  trying  to  impeach  him. 

Mr.  Primock:  I  object  on  the  ground  it  is 
leading. 

The  Court;  Oh,  go  ahead,  he  has  probably  for- 
gotten about  that. 

Mr.  Thurman :  In  the  examination  of  those  [38] 
particular  exhibits,  do  they  in  any  way  refresh 
your  memory  ? 

A.     Well,  that  is  my  initials  on  them. 

Q.  I  understand  that,  but  I  mean  does  that  re- 
fresh your  memory  as  to  any  transaction  concerning 
them  ?  A.     No. 

Mr.  Thurman:    You  may  cross-examine. 

Cross-Examination 
By  Mr.  Primock : 

Q.  Mr.  Elkins,  how  long  have  you  known  Earl 
Smith?  A.     Oh,  about  two  years. 

Q.     How  long  have  you  known  Lorenz? 

A.     About  the  same  time. 

Q.  And  are  you  employed  by  the  United  States 
Government?  A.     No,  sir. 

Q,  Are  you  employed  by  Earl  Smith  or  Bob 
Lorenz  ? 

A.  No — well,  I  don't  know,  just  that  I  am  not 
working  on  any  salary,  no. 

Q.  What  are  you  working  on,  get  paid  so  much 
per  case?  A.     I  was  paid,  yes.  [39] 

Q.     How  much  did  you  get  paid  for  each  indi- 
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vidual  case?  A.     I  don't  know. 

Mr.  Thurman:     I  think  that  is  immaterial  how 
much.    He  can  say  he  got  paid. 

The  Court :    He  may  answer. 

Mr.  Primock:    What  was  your  answer? 

A.     I  say  it  depends  I  guess  on  the  case.     This 
is  the  only  one  I  ever  worked  on. 

Q.     On  this  particular  case  here,  how  much  did 
you  get  paid? 

A.     $1,000.00,  paid  through  the  Border  Patrol, 
I  think. 

Q.     Now,   Mr.   Elkms,   how   do   you   happen   to 
know  the  smell  of  opium? 

A.     How  do  I  know  the  smell  of  it? 

Q.     Yes.  A.     I  just  smelled  it  at  times. 

Q.     Have  you  ever  used  opium? 

A.     Not  in  that  form,  no. 

Q.     Have  you  ever  used  opium  in  any  form? 

A.     Well,  under  the  care  of  a  doctor  is  all. 

Q.     You  are  under  the  care  of  a  doctor  right  now  ? 

A.     Yes. 

Q.     He  prescribes  opium  for  you  ?  [40] 

A.     No. 

Q.     Does  he  prescribe  narcotics  in  any  form? 

A.     He  does  when  I  need  it,  I  guess. 

Q.     Have  you  ever  used  narcotics  prior  to  this 
time? 

Mr.  Thurman:     I  don't  think  that  is  material. 

Mr.  Primock:     I  think  it  is,  your  Honor.     He 
says  he  knows  opium  by  the  smell  of  it. 

The  Court:    Well,  confine  it  to  opium,  then. 
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Mr.  Primock:  How  many  times  have  you  han- 
dled opium?  A.     Never  handled  it  at  all. 

Q.     Never  handled  it  at  alH 

A.     I  smelled  it. 

Q.     How  many  times  have  you  smelled  opium"? 

A.     Oh,  once  or  twice,  I  am  not  an  expert  at  it. 

Q.  I  believe  you  stated  that  all  of  your  transac- 
tions were  held  with  Arturo  Jerez,  or  Colimo,  as  he 
is  called,  is  that  correct? 

A.     All  the  transactions  I  had? 

Q.  On  the  purchase  of  all  this  opium  that  you 
smelled  and  identified  here,  that  was  all  done  with 
Colimo,  was  it  not?  A.     That  is  right. 

Q.  And  how  long  have  you  known  Colimo  be- 
fore [41]  you  had  the  first  transaction  with  him? 

A.  I  don't  know.  I  knew — just  knew  him  when 
I  seen  him  for  several  years. 

Q.  And  this  morning  of  January,  1948,  when 
he  came  to  your  office  in  Tempe,  was  that  the  first 
transaction  you  ever  had  with  him? 

A.     It  was,  yes,  sir. 

Q.  That  was  the  first  time  you  ever  discussed 
opium  or  narcotics  with  him? 

A.    I  talked  to  him  once  or  twice  about  it. 

Q.  Had  you  ever  asked  him  to  purchase  opium 
before  January,  1948? 

A.     Did  I  ever  ask  him? 

Q.  Did  you  ever  ask  him  if  you  could  purchase 
opium  or  narcotics  prior  to  January,  1948,  when 
he  came  to  your  office  in  Tempe? 

A.     I  don't  remember  if  I  did. 
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Q.  But  you  did  ask  him  on  this  particular  day 
in  January? 

A.     No,  I  didn't  ask  him.    He  came  and  asked  me. 

Q.  Oh,  he  came  and  asked  you  if  you  wanted  to 
buy  some  opium*?  A.    Yes. 

Q.  Did  he  give  you  any  reason  why  he  was  ask- 
ing you  to  buy?  [42] 

A.  He  was  trying  to  peddle  it,  I  guess,  that  is 
all  I  know. 

Q.  Didn't  he  give  you  any  reason  why;  didn't 
he  tell  you  any  reason? 

A.     No,  not  that  I  remember. 

Q.  Just  out  of  the  clear  sky,  he  walked  into 
your  office  and  said,  ''I  want  to  sell  you  some 
opium"? 

A.  I  guess  you  might  call  it  that,  yes.  I  knew 
Colimo  before  that 

Q.  (Interrupting) :  Just  a  moment.  Just  an- 
swer my  question.  Then  you  saw  him  again  on 
the  27th  day  of  February,  1948,  is  that  correct? 

A.     No,  I  seen  him  on  the  15th  of  February. 

Q.  Well,  you  had  another  transaction  with  him 
on  the  27th  day  of  February,  1948? 

A.     I  don't  know  what  you  mean. 

Q.  Well,  you  purchased  some  more  opium  or 
narcotics  from  him  on  the  27th  of  February,  1948, 
didn't  you? 

A.     On  the  16th  I  made  a  purchase. 

Q.     On  the  16th  of  February?  A.    Yes. 

Q.     You  didn't  make  one  on  the  27th? 

A.     Yes,  I  did,  I  identified  one  of  these. 
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Q.  Well,  I  am  talking  about  the  27th  day  of  [43] 
February.  A.     Well,  I  made  a  purchase. 

Q.  You  are  sure  it  was  the  27th  day  of 
February  ? 

A.  Well,  I  am  not  sure — well,  I  believe  it  was, 
yes,  sir. 

Q.  Is  there  anything  that  recalls  to  your  mind, 
any  particular  thing  which  would  place — would 
make  you  place  it  on  the  27th  day  of  February, 
1948? 

A.  Well,  he  was  over  there  along  the  latter  part 
of  February  and  I  know  the  next  transaction  taken 
place  with  him  was,  well,  yes,  that  was  bought  on  the 
27th  or  28th  of  February. 

Q.  What  is  there  around  the  circumstances  that 
makes  you  place  it  on  the  27th  day  of  February? 

A.  The  reason  I  remember  it,  I — this  man — this 
transaction,  I  remember,  I  can't  say  for  sure  on 
that,  I  might  be  wrong,  but 

Q.     On  July  22  d,  1948,  you  are  sure  of  that  date  ? 

A.    Yes,  sir. 

Q.  What  makes  you  so  sure  that  it  happened 
on  the  22d  of  July,  1948? 

A.  Well,  because  it  built  up  to  it  and  that  [44] 
date  was  in  our  mind. 

Q.  Do  you  remember  what  day  of  the  week  July 
22d  was?  A.    A  large  purchase. 

Q.  Do  you  remember  what  day  of  the  week  July 
22d  was? 

A.  No,  I  don't  remember  what  day  of  the  week 
it  was. 
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Q,  Where  did  you  get  this  money  that  you  gave 
to  Colimo  for  the  purchase  of  those  narcotics'? 

A.     From  the  narcotic  officers. 

Q.     Mr.  Smith?  A.     Yes,  sir. 

Q.  Now,  when  is  the  last  time  you  discussed 
this  case  with  Mr.  Smith? 

A.     For  this  trial,  you  mean  % 

Q.     Yes.  A.     Oh,  a  week  or  so  ago. 

Q.    And  who  else  was  present  at  that  time? 

A.    Just  he  and  I. 

Mr.  Thurman:  I  don't  think  that  is  material, 
two  days  before  the  trial. 

The  Court:  Well,  there  wasn't  anybody  else 
there. 

Mr.  Primock:    I  believe  that  is  all. 

Mr.  Thurman:  Your  Honor,  on  account  of  the 
method  of  trial,  I  may  have  to  recall  this  witness, 
your  Honor,  but  he  is  excused  for  the  present. 

The  Court:     All  right. 

(The  witness  was  excused.) 

The  Court:  All  right,  we  will  suspend  now  until 
1 :30.  Keep  in  mind  the  court 's  admonition  and  be 
in  your  places  at  1 :30. 

(Thereupon  a  recess  was  taken  at  12  o'clock 
noon.) 

1:30  o'clock  p.m.  of  the  same  day,  all  parties  as 
heretofore  noted  by  the  Clerk's  record  being  pres- 
ent, the  trial  resumed  as  follows: 

The  Court:    You  may  call  your  next  witness. 
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Mr.  Thurman:    Mr.  Lorenz. 

EGBERT  W.  LORENZ 

was  called  as  a  witness  on  behalf  of  the  Government, 
and  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Thurman : 

Q.     Please  state  your  name. 

A.     Robert  W.  Lorenz. 

Q.     Mr.  Lorenz,  where  do  you  live?  [46] 

A.     Phoenix,  Arizona. 

Q.    How  long  have  you  lived  here? 

A.     Approximately  three  years. 

Q.  During  the  particular  three  years  that  you 
lived  here  in  Phoenix,  Arizona,  have  you  held  an 
official  position  with  the  Federal  Government? 

A.     I  have. 

Q.     In  what  capacity? 

A.    Federal  Narcotic  Agent. 

Q.  Now,  just  what  are  your  duties  and  responsi- 
bilities as  such  ofiicer,  Mr.  Lorenz? 

A.  To  investigate,  prevent  narcotics  from  being 
sold  in  the  United  States. 

Q.  By  "narcotics,"  what  do  you  mean  generally 
by  that  term,  "narcotics"? 

A.     Opium  or  any  of  its  derivatives. 

Q.  Now,  under  whose  immediate  supervision,  if 
any,  do  you  work?  A.     Earl  A.  Smith. 

Q.  That  is  the  gentleman  who  sits  here  to  my 
right?  A.    Yes,  sir. 
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Q.  Now,  during  the  period  here  in  Phoenix, 
Arizona,  have  you  had  occasion  to  make  an  investi- 
gation in  the  case  of  the  United  States  of  America 
vs.  Arturo  C.  Leyvas,  Arnold  Enriquez,  [47]  Ray 
C.  Leyvas,  Connie  Duarte,  Arturo  E.  Jerez  and  Joe 
Martinez"?  A.     Yes,  sir, 

Q.  And  did  you  become  acquainted  with  each  one 
of  those  persons  whose  names  I  have  just  read  off 
to  you?  A,     Yes,  sir. 

Q.  And  when  did  you  first  start  your  investiga- 
tion in  this  case,  if  you  remember  ? 

A.     In  the  early  part  of  '48. 

Q.     In  the  early  part  of  '48?  A.     Yes,  sir. 

Q.  Did  you  become  acquainted  with  a  gentleman 
by  the  name  of  Viron  A.  Elkins,  who  testified  here 
this  morning  ?  A.     Yes,  sir. 

Q.  And  when  did  you  first  meet  up  with  Mr. 
Elkins?  A.     At  about  the  same  day. 

Q.  And  did  you  ever  discuss  with  this  man 
Elkins  any  of  the  facts  in  this  case? 

Mr.  Primock:  I  object  to  that  as  no  proper 
foundation  having  been  laid. 

Mr.  Thurman:  I  withdraw  the  question.  When 
did  you  first  meet  Arturo  E.  Jerez? 

A.     It  was  approximately  the  same  time.  [48] 

Q.    What  time  was  that? 

A.     Beginning  of  1948,  in  January,  sometime. 

Q.  In  January,  1948,  and  where  was  that 
meeting  ? 

A.  I  had  seen  him  on  many  occasions  about 
town,  here  in  Phoenix. 
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Q.  Did  you  ever  see  him  in  the  vicinity  of  Tempe, 
Arizona?  A.     Yes,  sir, 

Q.     And  about  when? 

A.     About  February  16th. 

Q.     About  February  16th  of  what  year? 

A.     '48. 

Q.     I  see,  and  about  what  time  of  day  was  it? 

A.     Let's  see,  that  day  was  not  correct. 

Q.    Huh? 

A.  That  day  was  not  correct,  but  the  first  time 
I  had  seen  him  in  the  vicinity  was  July  22d. 

Q.    July  22d,  '48?  A.    Yes. 

Q.     Where  did  you  see  him? 

A.     I  saw  him  at  the  residence  of  Mr.  Elkins. 

Q.     And  where  is  that  residence? 

A.  It  is  east  of  Tempe,  Arizona,  about  one  and 
a  half  miles. 

Q.  When  you  speak  of  this  man  Elkins,  you 
mean  [49]  this  man  that  just  preceded  you  on  the 
witness  stand?  A.    Yes,  sir. 

Q.  And  who  was  there  at  the  Elkins'  place  on 
the  22d  of  July,  1948,  besides  yourself  and  Elkins 
and  Jerez? 

A.     Those  were  the  only  three  persons. 

Q.     And  where  were  you? 

A.  I  was  concealed  in  the  barn  of  Mr.  Elkins, 
approximately  30  feet  from  the  defendant. 

Q.     And  where  was  the  defendant? 

A.     Parked  in  the  Cadillac  right  in  front  of  me. 

Mr.  Primock :  Just  a  moment,  may  I  ask  a  ques- 
tion on  voir  dire? 
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The  Court:    Yes. 

Mr.  Primock:  When  you  say  the  defendant,  you 
mean  Enriquez? 

A.     No,  I  meant  Arturo  Jerez,  called  Colimo. 

Mr.  Thurman:  Where  was  Elkins  at  this  time 
tliat  you  were  parked  in  Elkins'  barn  about  30  feet 
from  the  defendant,  Jerez,  where  was  Elkins"? 

A.     He  was  at  the  side  of  the  car  with  Jerez. 

Q.     I  see,  and  what  sort  of  car  was  this? 

A.  It  was  a  green  Cadillac,  '41,  I  believe,  had 
Arizona  license,  1948  Arizona  license  AN-2236.  [50] 

Q.  Did  you  later  find  out  who  that  car  be- 
longed to?  A.     Yes,  sir. 

Q.     To  whom  %  A.     It  was  registered  to 

Mr.  Primock:  I  am  going  to  object  to  that  as 
not  the  best  evidence. 

Mr.  Thurman:  The  best  evidence  is  right  here. 
Please  mark  this  for  identification. 

The  Court:    To  save  time,  show  it  to  counsel. 

Mr.  Thurman:     I  want  to  mark  it  first. 

The  Court:    AU  right. 

(Thereupon   the    document   was   marked   as 
Government's  Exhibit  28  for  identification.) 

Mr.  Thurman :  I  hand  you  a  purported  certificate 
of  title  (showing  document  to  Mr.  Primock).  The 
Government  now  offers  in  evidence  Government's 
Exhibit  28  for  identification. 

Mr.  Primock :  May  I  ask  a  few  questions  on  voir 
dire,  your  Honor? 

The  Coui't:  All  right.  I  don't  know  what  this 
witness  would  know  about  the  certificate  from  the 
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Highway  Department.    He  wants  to  ask  a  few  ques- 
tions on  voir  dire. 

Mr.  Thurman:  I  object.  I  don't  see  the  pur- 
pose of  it,  I  object  to  it.  [51] 

The  Court:  I  don't  either.  The  objection  is 
sustained. 

Mr.  Thurman:  Any  objection  to  the  admissibility 
of  the  document?  Your  Honor,  this  is  a  certified 
copy  of  the  Highway,  Arizona  State  Highway  De- 
partment, with  respect  to  a  motor  vehicle. 

Mr.  Primock:  I  want  to  object  to  the  registration 
as  not  being  a  certified  copy,  your  Honor. 

The  Court:     A  registration  card? 

Mr.  Primock:    Yes,  your  Honor. 

Mr.  Thurman:  It  is  a  part  of  the  record,  I 
think. 

The  Court:  It  is  attached  to  it.  All  right,  it 
may  be  received. 

(Thereupon,  the  document  was  received  in 
evidence  as  Government's  Exhibit  28.) 
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I  hereby  certify  that  as  Supervisor  of  Titles  of 
the  Motor  Vehicle  Division,  Arizona  State  Highway 
Department,  all  docimaents  pertaining  to  bonafide 
registration  and  certificates  of  ownership  concern- 
ing motor  vehicles,  are  under  my  direct  super- 
vision. 

I  further  certify  that  1948  Arizona  License  No. 
AN2236  covering  a  1942  Cadillac  sedan  bearing 
motor  #8384284,  serial  number  same,  was  issued  in 
the  name  of  Arnold  S.  Enriquez  of  2022  E.  More- 
land  St.,  Phoenix,  Arizona,  and  covered  by  title 
#550834.  This  vehicle  was  sold  to  Mr.  Enriquez  on 
April  22,  1947,  by  Arizona  dealer,  Clark  Smith. 
The  first  title  in  the  name  of  Arnold  S.  Enriquez 
was  developed  and  issued  April  25,  1947.  Subsequent 
titles,  in  the  form  of  duplicates,  new  liens,  clear- 
ances, were  issued  in  his  name  until  date  of  2-7-49 
at  which  time  final  title  was  issued  in  his  name. 
Vehicle  subsequently  sold  by  Arnold  S.  Enriquez 
to  John  E.  Durand  of  42  S.  1st  St.,  Glendale, 
Arizona.  Our  records  disclose  ownership  still  vested 
in  the  name  of  John  E.  Durand  as  registered  owner 
with  legal  owner  the  Pacific  Finance  Loans  of 
Phoenix,  lien  in  amount  of  $1134.72  in  form  of 
chattel  mortgage  dated  2-9-49.  Title  in  name  of 
John  E.  Durand  developed  and  issued  3-16-49. 

[Seal]        /s/  WM.  F.  BOWDEN, 

Supervisor  of  Titles,  Division  of  Motor  Vehicles, 
Arizona  Highway  Department,  Phoenix,  Ari- 
zona. 
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I  Hereby  Certify  that  I  am  the  Superintendent 
of  the  Vehicle  Div.,  Arizona  State  Highway  Depart- 
ment and  that  Wm,  F.  Bowden,  whose  signature 
appears  on  the  certificate  attached  hereto  is  a 
Supervisor  of  Titles,  Division  of  Motor  Vehicles, 
Arizona  Highway  Department,  and  that  as  such  he 
has  custody  of  all  documents  of  the  department 
pertaining  to  bonafide  registration  and  certificates 
of  ownership  concerning  motor  vehicles. 

In  Witness  Whereof,  I  hereto  affix  my  signature 
and  the  seal  of  the  Motor  Vehicle  Division,  Arizona 
State  Highway  Department. 

[Seal]        /s/  C.  L.  LANE, 
Superintendent,  Division  of  Motor  Vehicles,  Ari- 
zona Highway  Department. 

[Endorsed]  :     Admitted  and  Filed  April  26,  1950. 


Mr.  Thurman:  Let  the  record  show  that  the 
exhibit  is  being  handed  to  the  jury, 

Q.  Now,  what  took  place  that  you  saw  there  your- 
self? 

A.  At  about — on  July  22nd,  just  shortly  before 
noon,  I  saw  this  Cadillac  turn  into  the  driveway  of 
Mr.  Elkins'  home.  It  pulled  directly  in  front  of 
where  I  was  concealed  in  a  barn.  I  was  about  30 
feet  from  there.  He  parked,  and  Arturo,  a  man 
known  to  me  as  Arturo  Jerez  was  [52]  driving,  and 
Elkins  came  out  of  the  house  and  talked  to  him. 

Q.     Well,  go  ahead,  tell  us  what  happened. 
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A.  I  saw  a  baud  to  hand  transaction.  I  saw  a 
package,  a  sack  handed  to  Elkins,  and  I  saw  Elkins 
count  out  money  and  pay  the  man. 

Q.  And  what  did  Elkins  do  with  this  package; 
describe  the  package  to  the  Court  and  jury,  Mr. 
Lorenz. 

A.  The  package  was  a  brown  paper  sack.  It  had 
an  object  that  was  fairly  heavy  in  it  and  after  the 
transaction  was  completed  Arturo  Jerez  backed 
the  Cadillac  out  of  the  driveway  and  appeared  to 
be  driving  back  towards  Tempe.  Elkins  stood  there 
in  the  yard  right  in  front  of  me  until  the  car  was 
quite  some  distance  away.  At  that  time  he  came 
directly  to  me  and  I  took  possession  of  the  evidence, 
and  it  was  dated  and  initialed  at  that  time. 

Q.  What  was  this  e^ddence  that  he  gave  you; 
describe  it. 

A.  It  was  prepared  opium  in  cans.  There  was 
five  cans  in  the  brown  paper  sack. 

Q.  And  what  did  you  do  with  those  five  cans 
in  the  brown  paper  sack,  if  anything? 

A.  After  they  were  properly  dated  and  initialed 
by  [53]  both  of  us,  they  were  kept  in  my  posses- 
sion until  they  were  brought  to  our  office,  at  which 
time  Agent  Smith  and  I  examined  it  and  sealed  the 
evidence. 

Q.  And  sealed  it,  and  then  what  was  done  with 
this  evidence  after  it  was  examined  by  you  and 
Mr.  Smith  at  the  office  here  in  Phoenix? 

A.  It  was  sealed  and  sent  by  registered  mail  to 
the  chemist. 
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Q.  And  is  that  the  ordinary  way  of  handling 
such  matters  in  your  department? 

A.    It  is. 

Q.  I  hand  you  Government's  Exhibit  4  and  ask 
you  to  examine  this  and  see  if  you  can  identify  it, 
Plaintiff's  4  for  identification.  Do  you  know  whether 
or  not  those  are  the  four  cans  that  Mr.  Elkins 
handed  you  in  his  yard  there  at  the  time  it  was 
delivered  to  him  b}^  Jerez  ? 

A.     Yes,  sir;  these  are  the  four  cans. 

Q.  Now,  this  label  on  the  outside,  was  that  pre- 
pared in  your  presence,  or  did  you  prepare  it? 

A.     Yes,  sir;  in  my  presence. 

Q.     And  who  did  it?  A.     Agent  Smith. 

Q.  Is  there  anything  about  this  piece  of  paper 
here  that  you  have  any  way  of  identifying  it?  [54] 

A.     Yes,  sir.   My  initials  and  the  date  are  on  it. 

Q.     Where?  A.     Right  here  (indicating). 

Q.     In  what  color  ink?  A.     Light  blue  ink. 

Q.     Do  you  know  who  these  are  ? 

A.  Yes,  sir,  that  is  Mr.  Smith,  the  agent  in 
charge. 

Q.     When  was  this  blue  ink  put  on  there  ? 

A.  At  the  time  Viron  Elkins  handed  me  that 
package. 

Q.  Now,  after  this  delivery  that  you  mentioned 
here,  the  22nd  of  July,  1948,  what  did  you  do  after 
that ;  what  was  your  next  step  ? 

A.  After  I  took  possession  of  the  evidence  I  re- 
turned to  Phoenix  with  several  other  agents,  and 
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in  doing  so  we  drove  by  the  Phoenix  Mattress  Fac- 
tory at  1501  East  Adams  Street. 

Q.  And  do  you  know  who  operates  that,  of  your 
ovm.  knowledge?  A.     Yes,  sir. 

Q.     Who?  A.     Ray  Leyvas. 

Q.  And  he  was  one  of  the  defendants  in  this  case, 
was  he?  [55]  A.     Yes,  sir. 

Q.     All  right.    Go  ahead. 

A.  At  that  time  we  noticed  the  same  Cadillac 
with  the  Arizona  license  plates  AN-2236  parked 
adjacent  to  the  building.  That  was  just  a  short 
period  of  time,  we  had  allowed  it  enough  time  to 
get  back. 

Q.     About  how  long  would  you  say? 

A.     Oh,  within  20  minutes. 

Q.  All  right.  You  saw  a  Cadillac  there  then  at 
the  mattress  factory.    Then  what  did  you  do? 

A.  We  took  the  evidence  up  to  the  office  im- 
mediately. 

Q.  Now,  what  was  the  next — when  were  you 
again  on  this  case  subsequent  to  July  22,  1948? 

A.     On  August  19th  I  was  again  in  Tempe. 

Q.     Sir?  A.     I  was  in  Tempe. 

Q.  All  right,  tell  us  about  it.  Who  was  with  you 
and  at  the  time  you  were  over  there,  and  give  us 
a  detailed  account  of  it. 

A.  I  was  again  at  this  same  place  concealed  in 
the  barn.  This  time  Agent  —  Customs  Agent 
Street 

Q.     Street? 

A.    Yes — was  concealed  with  me  and  I  was  again 
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in  [56]  exactly  the  same  location,  and  after  this 
date  we  saw  a  '31  Chevrolet,  green  in  color,  turn 
into  the  driveway  and  park  approximately  in  the 
same  place.  It  was  a  small  parking  area  there  and 
it  was  about  30  feet  from  where  I  was  concealed. 
I  saw  Arturo  Jerez  again  at  the  wheel  of  this  car, 
and  Elkins  came  out  of  the  house,  walked  up  to  the 
side  of  the  car,  and  another  transaction  took  place, 
and  another  brown  paper  sack  was  handed  to 
Elkins,  and  I  saw  him  pay  the  money  to  Jerez. 

Q.  Do  you  know  of  your  own  knowledge  how 
much  money  he  paid  to  Jerez  ■?  A.     Yes,  sir. 

Q.     What  is  it?  A.     $1375. 

Q.  Is  that  the  same  amount  he  paid  for  the  other 
five  cans  of  opium?  A.     Yes,  sir. 

Q.  Handing  you  Government's  Exhibit  5  for 
identification,  I  will  ask  you  to  handle  those  and  see 
if  you  can  identify  it.  When  you  received  this 
package  from  Mr.  Elkins  on  the  19th  day  of  August, 
did  you  mark  the  cans  or  the  paper  or  anything  at 
that  time? 

A.     Yes,  sir;  that  is  standard  procedure. 

Q.  And  do  you  have  any  way  of  identifying  that 
exhibit?  [57] 

A.  Yes,  by  the  date  and  the  time  and  my  initials 
right  here. 

Q.     What  is  the  date  and  what  is  the  time  ? 

A.     8-19-48,  1 :30  p.m. 

Q.  Was  anybody  else's  handwriting  on  there 
that  you  know  of,  put  on  there  in  your  presence? 

A.     Mr.  Elkins'  should  be  on  here. 
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Q.     Well,  is  it ;  can  you  tell  ? 

A.  I  believe  that  is  his  right  there,  (indicating 
on  exhibit).    These  are  the  cans  all  right. 

Q.  Can  you  tell  the  Court  and  jury  whether  or 
not  those  are  the  cans  of  opium  that  you  received 
from  Mr.  Elkins  on  the  19th  day  of  August,  1948, 
at  his  place  in  Tempe,  Arizona? 

A.     Yes,  sir. 

Q.  And  what  was  done  with  that  exhibit  after 
you  received  if? 

A.  Well,  it  was  turned  over  to  me  and  it  was 
again  taken  to  the  Narcotic  Office. 

Q.     Then  what  was  done  with  it? 

A.  With  Agent  Smith  we  examined  it  and  sealed 
it  and  prepared  it  for  the  Government  chemist. 

Q.  Now,  after  receiving  the  exhibit  from  Mr. 
Elkins  on  the  19th  day  of  August,  1948,  what  did 
you  [58]  do  besides  take  that  to  the  office,  if  any- 
thing % 

A.  We  again  returned,  and  on  returning  to 
Phoenix,  in  going  to  the  office,  we  went  by  the 
mattress  factory,  and  that  was  at  1501  East  Adams 
Street,  and  we  saw  the  same  car,  a  '31  Chevrolet 
parked  between  the  mattress  factory  and  1505  East 
Adams,  the  home  of  Ray  Leyvas. 

Q.  Now,  when  was  the  next  time  you  appeared  in 
this  particular  case  as  an  investigator,  Mr.  Lorenz? 

A.     On  December  16,  1948, 

Q.  Just  a  second — all  right,  go  ahead,  December 
16th,  you  said? 

A.     Yes,  sir;  December  16,  1948. 
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Q.     All  right. 

A.     I  was  again  at  the  residence  of  Mr.  Elkins. 

Q.  Now,  who  was  with  you  at  that  time,  if  any- 
one? 

A.  Agent  Smith — Agent  Earl  A.  Smith  and 
Agent  Teets. 

Q.     And  who  was  Agent  Teets? 

A.  A  Narcotic  Agent  presently  stationed  in 
California. 

Q.  Where  was  he  stationed  at  that  time,  if  you 
know? 

A.     He  was  attached  to  this  district  at [59] 

Q.  I  see.  All  right,  what  time  of  day  was  it 
that  you  got  to  the  Elkins  home  on  December  16, 
1948?  A.    Around  4:00  p.m.  in  the  afternoon. 

Q.  Who  did  you  meet  at  Elkins'  home,  if  any- 
one, at  that  time 

A.  At  that  time  Informer  Elkins  was  there  and 
us  three  agents. 

Q.     Where  were  you? 

A.     Concealed  on  the  back  porch. 

Q.     What  in? 

A.  The  back  porch  was  covered  with  canvas 
blind  and  we  had  to  let  it  down  where  we  could  not 
be  seen. 

Q.  What  became  of  Agent  Earl  Smith,  this 
gentleman  here? 

A.  Agent  Smith,  or  Mr.  Agent  Teets  was  in  the 
front  part  of  the  house  where  he  could  observe  the 
surrounding  grounds. 

Q.     Earl  was  with  you  on  the  back  porch? 
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A.    Yes,  sir. 

Q.  Now,  what  did  you  see  while  you  were  there, 
if  anything,  appertaining  to  this  particular  case? 

A.  Oh,  at  approximately  4 :30  p.m.,  a  red  pickup 
truck  drove  into  the  yard.  It  was  a  truck  of  the 
Leyvas  Mattress  Factory,  and  I  saw [60] 

Q.     Who  was  driving  it,  if  you  know? 

A.     Ray  Leyvas  was  driving  it. 

Q.     Anybody  else  with  him?  A.     Yes,  sir. 

Q.    Who  ?  A.    Art  Leyvas. 

Q.  By  ''Art"  you  mean  Arturo  C.  Leyvas,  one 
of  the  defendants?  A.     Yes,  sir. 

Q.  And  by  "Ray  Leyvas"  you  mean  Ray  C. 
Leyvas,  one  of  the  defendants?  A.     Yes,  sir. 

Q.    All  right. 

A.  The  truck  pulled  up  very  close  to  the  back 
porch  and  at  this  time  Ray  Leyvas  got  off  from 
behind  the  wheel  of  the  car  and  took  a  mattress 
off  the  truck  and  talked  to  Mr.  Elkins,  and  then 
they  passed  from  my  view.  A  short  time  later  they 
both  walked  back  to  the  car,  and  at  this  time  Art 
Leyvas  got  out  of  the  car,  and  Ray  Leyvas  intro- 
duced Elkins  to  him  as  his  brother.  There  was  a 
short  conversation  and 

Q.     Who  was  this  conversation  between? 

A.  Between — the  conversation  then  took  place 
between  Elkins  and  Art  Leyvas.  At  about  4:48,  I 
saw  a  package  passed  from  Art  Leyvas  to  Elkins 
which  [61]  I  later  ascertained  was  a  small  cap- 
sule  
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Q.  All  right,  go  ahead.  Proceed.  What  did 
this  package  appear  to  be  at  the  time  you  saw  it; 
describe  it. 

A.  It  was  just  a  small  package,  looked  like  a 
cajDSule. 

Q.     What  do  you  mean  by  "capsule"? 

A.     Well,  a.  small  oblong  object. 

Q.     Then  what  took  place? 

A.  In  a  few  minutes  Art  Leyvas  got  back  in  the 
truck,  the  truck  backed  out  of  the  residence  and 
appeared  to  be  going  back  towards  Tempe,  and  at 
that  time  why  Elkins  came  into  the  house  and  we 
examined  the  object  and  fomid  it  to  be  a  capsule 
with  a  white  powder,  heroin. 

Q.     What  became  of  this  capsule? 

A.     It  was  kept  in  our  possession  then. 

Q.     Was  it  ever  sent  to  the  chemist? 

A.  Yes,  sir.  After  leading  the  house,  later  that 
evening,  why  it  was  prepared  like  all  other  evidence, 
examined  and  sealed  and  sent  to  the  chemist. 

Q.  I  hand  you  Govermnent's  Exhibit  No.  15  for 
identification  and  ask  you  to  examine  the  contents 
of  the  exhibit,  the  contents  in  this  white  paper 
here.  [62] 

A.     This  is  the  capsule,  is  broken. 

Q.  That  is  the  capsule  you  have  already  men- 
tioned? A.     Yes,  sir. 

Q.  Have  you  any  other  way  of  identifying  it 
other  than  outside  of  the 

A.  Yes,  sir,  my  initials  and  the  time  on  the 
paper. 
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Q.  Was  this  paper  wrapped  around  it  at  the  time 
you  received  it  from  Mr.  Elkins,  or  when  was  that 
put  on  it? 

A.  It  was  on  there  when  I  saw  it,  yes.  Whether 
it  was  on  there  before 

Q.     When  did  you  first  see  this? 

A.  When  I  put  my  initials  on  it.  We  added 
paper  so  that  we  could  write  it  up  for  identification. 
There  is  no  place  on  the  capsule  to  write. 

Q.  After  you  got  this  capsule — who  did  you  say 
gave  it  to  you?  A.     Mr.  Elkins. 

Q.     Where  were  you  when  he  gave  it  to  you? 

A.     In  the  house  of  Elkins. 

Q.  And  this  sami3le  was  handled  the  same  as  all 
the  rest  you  mentioned? 

A.    Yes,  sir,  identical. 

A.  All  right.  Immediately  after  getting  this  [63] 
sample  what  next  did  you  do  in  the  case? 

A.  We  talked  to  Mr.  Elkins  and  he  stated  that 
one  of  the 

Mr.  Primock:  I  object  to  what  he  said  as  being 
hearsay. 

The  Court:    Yes. 

Mr.  Thurman:  That  is  right,  don't  tell  what 
Elkins  said  at  the  time, 

A.     Elkins  said 

The  Court:     No,  never  mind  what  Elkins  said. 

A.  We  examined  the  evidence  then  and  waited 
there  and  waited  at  this  same  place  until  about  7:15 
that  evening. 
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Mr.  Thurman:  7:15.  Where  did  you  wait  at  that 
time"?  A.     Waited  on  the  back  porch. 

Q.     You  and  Smith  still  there  % 

A.  Mr.  Smith  and  I  and  Agent  Teets  in  the 
front  of  the  house. 

Q.     All  right.    Tell  us  what  happened  next. 

A.  At  7 :15  a  car  drove  part  way  into  the  drive- 
way of  this  house,  and  because  it  was  dark  we  were 
unable  to  see  what  it  was.  Elkins  turned  on  the 
back  porch  light.  I  saw  Art  Leja^as  walk  into  the 
light  and  walk  up  to  the  back  steps  about  eight  feet 
from  where  Mr.  Smith  and  I  were  concealed.  [64] 
Elkins  came  out  of  the  house.  He  had  a  conversa- 
tion. At  this  time,  7:17  p.m.,  Art  Leyvas  reached 
into  his  right  coat  pocket  and  brought  out  a  package 
that  he  gave  to  Elkins.  Elkins  stepped  inside  of 
the  house  mth  the  package,  got  the  money,  stepped 
outside  and  paid  it  to  Art  Leyvas. 

Q.  Can  you  describe  the  package  that  Arturo 
Leyvas  gave  to  Elkins  about  7:17  p.m.  on  that  day? 

A.  It  was  an  envelope,  that  is  all  I  saw  at  the 
time. 

Q.     Did  you  see  that  envelope  again  after  that? 

A.    Yes,  sir. 

Q.     How  soon  after  that? 

A.     Immediately  after  that. 

Q.     And  where? 

A.  Right  inside  of  the  house.  I  was  there;  it 
was  handed  to  us.  We  examined  it. 

Q.    Again  handing  you  Government's  Exhibit  15 
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for  identification,  will  you  examine  it  and  see  if 

you  can  find  the  exhibit  that  you  have  mentioned? 

A.     This  is  the  package  right  here, 

Q.  And  what  was  done  with  the  package ;  was  it 
handled  similar  to  all  the  other  packages  that  you 
have  mentioned? 

A.  Yes,  sir;  it  was  initialed  and  dated  at  [65] 
that  time  by  all  present  and  kept  in  our  custody. 

Q.  Was  it  sent  over  to  the  laboratory  for  analy- 
sis? 

A.  Yes,  sir,  it  was  sealed  and  sent  up  by  regis- 
tered mail. 

Q.  Now,  what  took  place  that  you  know  of  your 
own  knowledge  between  Elkins  and  Arturo  Leyvas 
at  that  time  other  than  the  mere  handing  of  the 
exhibit  to  Elkins  by  Arturo? 

A.  There  was  a  conversation  in  regards  to  nar- 
cotics that  I  overheard. 

Q.    Between  who  ? 

A.     Elkins  and  Art  Leyvas. 

Q.  What  was  said  at  that  time  and  place  by 
Art  Leyvas  to  Elkins? 

A.  He  was  telling  Elkins  about  some  heroin  and 
opium  that  they  had  on  hand  and  also  requested 
that  if  Elkins  wanted  any  large  amount,  to  try  and 
have  him  give  about  a  five-day  notice. 

Q.  Now,  when  next  did  you  appear  in  this  matter 
as  an  investigator? 

A.  I  don't  know  what  the  next  date  would  be  on 
there,  whether  it  was 
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Q.     Did  YOU  keep  any  record  or  anything  that   | 
you  can  refer  to?  i 

A.     Yes,  sir ;  there  was  notes  prepared  at  the , 

I  [66]  kept  running  notes  every  day  I  was  on  the    I 
investigation,  just  adding  to  them. 

Q.     Did  you  make  these  notes  in  your  own  hand-    | 
writing?  A.     Yes,  sir;  in  pencil.  j 

Q.     What  kind  of  piece  of  paper  or  book  did  you   I 
keep  that  on?  A.     It  was  a  penny  postcard.       ! 

Q.     Did  you  keep  that  record? 

A.     Yes,  a  continuous  record  so  I  could  keep  the    i 
investigation  clear  in  my  mind.  ] 

Q.     Do  you  think  you  need  that  to  refresh  your    ' 
memory  at  this  time?  A.     Yes,  sir.  ] 

Q.     Well,  look  at  it  if  you  have  to.  i 

A.     On  January  14,  1949 

Q.     Now,  January  14,  1949,  were  you  with  any   i 
other  officers  that  day?  : 

A.     Yes,  sir ;  I  was  with  Agent  Smith  and  Agent   I 
Johnson.  ; 

Q.     Any  other  narcotic  agent?  ^ 

A.     No,  sir;  I  believe  that  was  all. 

Q.  All  right,  tell  us  what  took  place  on  the  14th 
day  of  January,  1949,  concerning  this  case. 

A.  That  evening  about  9:00  o'clock,  Agent  Smith 
and  I,  in  a  Government  car,  were  in  the  [67] 
vicinity  of  1601  East  Washington  at  the  Piratas 
Club.  We  saw  Agent  Johnson  enter  this  building 
and  in  a  short  time,  at  9:20  p.m.,  emerge  with  Art 
Jerez,  The  two  of  them  got  in  a  Govenmient  car 
and  drove  north  on  16th  Street.   We  didn't  follow 
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them  any  closer  at  the  time  but  immediately  drove 
up  to  1030  East  Moreland  Street,  the  house  of  Art 
Leyvas  and  Connie  Duarte.  At  this  time  a  Cadillac 
belonging  to  Enriquez  was  parked  in  front 

Q.     In  front  of  where*? 

A.  1030  East  Moreland.  We  kind  of  cruised 
around  the  neighborhood  and  at  10 :00  p.m.  returned 
in  front  of  1030  East  Moreland  and  saw  the  same 
Cadillac  parked  there,  and  in  addition  a  1941  Chev- 
rolet with  a  Louisiana  Kcense  plate,  the  number  was 
338799.  We  noted  this,  and  then  met  Agent  Johnson, 
and  at  this  time  Agent  Johnson  turned  over  a  pack- 
age to  us,  which  was  dated  and  initialed. 

Q.     What  sort  of  a  package  was  it? 

A.  It  was  a  sack  containing  four  cans  of  opium, 
paper  containing 

Q.  Now,  referring  again  to  January  14,  1949, 
did  you  do  any  other  work  that  day? 

A.     Yes,  sir.  [68] 

Q.  And  give  the  name  of  the  agents  that  were 
with  you  that  day? 

A.  There  was  Agent  Earl  Teets  and  Agent 
Smith  and  I. 

Q.  All  right.  Now,  with  respect  to  the  activities 
of  yourself.  Earl  Smith,  and  Narcotic  Agent  Earl 
Teets,  what  did  you  do,  of  your  own  knowledge,  on 
January  14,  1949,  with  respect  to  the  case? 

A.  Agent  Smith,  Agent  Teets  and  myself  met 
Elkins  at  that  time.  We  searched  him  and  gave  him 
some  marked  money  and  searched  his  car.  Agent 
Teets   got   in  the   rear   of   the   trunk   of   the   ear, 
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concealed  himself,  and  Elkins  drove  to  1030  East 
Moreland,  the  house  of  Art  Leyvas  and  Connie 
Duarte.  He  was  followed  by  Agent  Smith  and  I  in 
another  car  at  some  distance.  When  he  got  up  to 
the  house  at  1030  East  Moreland,  he  got  out  of 
the  car  and  knocked  on  the  door,  and  I  believe 
Connie  Duarte  came  to  the  car.  We  saw  him  talk 
for  a  few  minutes  and  then  saw  her  re-entering  the 
house,  and  Elkins  was  beginning  to  get  into  his  car, 
and  just  as  he  was  getting  into  his  car  Connie  Duarte 
ran  out  of  the  house  and  hollered  at  him,  and  I  saw 
him  then  sit  in  the  car.  A  few  minutes  later  we  saw 
the  '41  Chevrolet  coupe  with  [69]  the  Louisiana 
license  drive  up  and  park  behind  Elkins'  car.  At 
this  time  Art  Leyvas  got  out  of  the  car  and  came 
up  and  talked  to  Elkins  at  his  car,  talked  for  a  few 
minutes.  Art  Ley^^as  then  went  into  the  house  at 
1030  East  Moreland  and  in  a  few  minutes  he  again 
came  out  of  the  house  and  approached  Elkins  on 
the  driver's  side  of  his  car  and  had  a  hand  to  hand 
transaction,  saw  a  package  passed,  and  saw  Elkins 
count  out  some  money.  We  observed  this  from 
about  a  half  block,  not  quite  a  half  block. 

Q.  You  say  you  gave  Elkins  some  money  after 
you  searched  him.  How  much  money  did  you  give 
him? 

A.     It  was  $50  marked  Government  money. 

Q.     Then  what  took  place? 

A.  After  the  transaction.  Art  Leyvas  returned 
to  the  house,  Elkins  drove  away  and  we  followed, 
keeping   them   in   sight   and   followed   them   at   a 
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distance  until  we  were  well  away  from  the  vicinity 
of  the  neighborhood  and  out  of  town  a  ways,  at 
which  time  we  overtook  Elkins  and  at  this  time  he 
gave  the  exhibit  to  us  and  it  was  dated  and  initialed 
and  examined. 

Q.  Handing  you  Government's  17  for  identifica- 
tion, I  will  ask  you  to  examine  that  and  see  if  you 
can  identify  the  exhibit  that  was  ultimately  [70] 
given  to  you  by  Elkins  on  the  date  that  you  have 
mentioned  ? 

A.     Yes,  sir ;  these  are  the  ones. 

Q.  Were  these  handled  the  same  as  the  other 
exhibits'?  A.     Yes,  sir;  identically. 

Q.     They  were  all  sent  to  the  laboratory  % 

A.  They  were  sealed  and  sent  by  registered  mail 
to  the  United  States  Chemist. 

Q.  Do  you  remember  how  long  Mr.  Teets  stayed 
in  the  trunk  of  Elkins '  car,  if  you  know '? 

A.  Oh,  it  was  approximately  45  minutes  to  an 
hour,  I  believe. 

Q.  Now,  when  next  do  you  appear  here  in  this 
matter'?  A.     I  believe  it  was  February  6th. 

Q.  The  early  part  of  February.  You  fix  it  the 
6th,  you  say?  A.     Yes. 

Q.  Well,  the  next  time  you  appeared  in  the  case, 
what  happened;  what  do  you  next  personally  know 
of? 

A.  It  is  possible  I  could  have  appeared  sooner, 
I  believe,  if  I  can  refer  to  my  notes. 

Q.  Well,  do  it  if  you  have  any  doubt,  you  have 
a  record  there,  why,  refer  to  it.  [71] 
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A.     (Referring  to  memorandum)  :     On  January 

15th,   the  next   day 

.  Q.     What  happened  on  January  15th,  then? 

A,  Agent  Smith  and  I  met  Informer  Charles 
Cobos. 

Mr.  Thurman:  We  don't  know  whether  Cobos 
will  be  here  or  not,  so  we  can't  use  it. 

Mr.  Primock:  I  move  that  that  be  stricken  and 
the  jury  admonished  to  disregard  the  remarks  of 
counsel. 

Mr.  Thurman:  We  don't  know  if  Cobos  may 
come,  I  don't  know. 

The  Court:    All  right. 

Mr.  Thurman:  We  certainly  agree  to  have  it 
stricken  if  he  does  not  show,  your  Honor. 

The  Witness:  On  February  2nd  was  the  next 
one. 

Q.  Now,  will  you  please  tell  us  what  happened 
on  February  2,  1949,  to  the  best  of  your  recollec- 
tion'? 

A.  On  February  2nd,  Agent  Earl  Smith,  Agent 
Teets,  and  I  again  met  Elkins.  He  and  his  automo- 
bile were  searched.  He  was  furnished  with  marked 
Government  money. 

Q.     How  much,  do  you  remember? 

A,     I  don't  remember. 

Q.     All  right. 

A.  And  they  drove  to  1030  East  Moreland  [72] 
again,  and  he  met  Art  Leyvas  and  Connie  Duarte 
at  10 :50  in  the  morning ;  10 :50  a.m.  Connie  Duarte 
came  out  of  the  house  and  came  to  the  car. 
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Q.     Where  were  you  at  that  time? 

A.  I  was  diagonally  from  the  house  less  than  a 
half  block  distance.  I  had  a  pair  of  high-power  field 
glasses. 

Q.     You  were  not  in  Elkins'  car  at  this  time"? 

A.     No,  sir;  I  was  not.   Agent  Teets  was. 

Q.     Whereabouts  was  Agent  Teets  in  Elkins'  car? 

A.  He  was  again  concealed  in  the  trunk  of  the 
automobile. 

Q.     He  was — who  was  driving  this  car? 

A.     Elkins  was  driving  the  car. 

Q.     What  time  of  day  did  you  say  it  was? 

A.     That  was  about  10:50  in  the  morning. 

Q.     What  did  you  see  at  that  time  and  place? 

A.  I  saw  Coiuiie  Duarte  leave  the  house  and 
come  out  to  the  car  and  after  several  minutes  of  con- 
versation with  Elkins,  why,  she  left  the  car  and  re- 
entered the  house.  In  a  few  minutes  she  again  came 
out  and  approached  the  car,  and  at  this  time  I  saw  a 
package  passed  and  money  passed.  After  a  short 
conversation,  Connie  again  left  the  car,  returned  to 
the  house,  and  Elkins  drove  off.  He  was  followed 
by  us.  [73] 

Q.  All  right.  What  did  you  do  after  Elkins 
drove  away? 

A.  We  again  followed  them  from  a  distance,  he 
never  left  our  sight.  We  were  careful  that  we 
weren't  observed. 

Q.     Followed  who? 

A.  Elkins'  car  away  from  that  vicinity  and  then 
stopped  them  and  he  handed  the  evidence  to  us. 
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Q.  How  far  did  you  follow  him  before  you 
stopped  him,  approximately  ? 

A.  Well,  it  would  be  approximately  within  sev- 
eral miles. 

Q.     Huh? 

A.     Within  a  mile  and  a  half  or  two. 

Q.     Of  the  place A.     Yes,  sir. 

Q.  And  then  what  happened — who  was  with  you 
at  the  time  you  stopped  Elkins  ? 

A.     Agent  Smith  was  with  me. 

Q.  Agent  Smith,  this  gentleman  here  on  my 
right,  Earl  A.  Smith?  A.     Yes. 

Q.  And  what  took  place  between  you  and  Agent 
Smith  and  Mr.  Teets  and  Elkins,  if  anything? 

A.  The  evidence  was  handed  to  me  and  it  was 
examined,  and  he  initialed  and  dated  it  at  that  [74] 
time. 

Q.  Handing  you  Government's  Exhibit  20  for 
identification,  I  will  ask  you  to  open  the  envelope 
and  see  if  you  can  identify  the  contents  of  that 
exhibit.  A.     Yes,  sir,  this  is  the  one. 

Q.     How  do  you  identify  it? 

A.  By  my  initials  and  the  date  and  also  that 
sealed  package,  the  same  thing. 

Q.     Did  Elkins  initial  it  at  that  time  ? 

A.    Yes,  sir. 

Q.     You  saw  him  put  his  initials  on  there  ? 

A.    Yes,  sir ;  that  was  done  in  my  presence. 

Q.    And  this  exhibit  was  also  sent  to 

A.  Yes,  sir,  it  was  sealed  and  sent  by  registered 
mail. 
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Q.     To  the  laboratory  for  analysis  % 

A.     Yes,  sir. 

Q.  Now,  when  did  you  appear  again  in  this  pic- 
ture in  the  capacity  of  an  investigator  ? 

A.     February  6th. 

Q.     February  6th,  Nineteen  Hundred  and  what? 

A.     '49. 

Q.     Was  anyone  with  you  on  this  particular  date  ? 

A.     Yes,  sir ;  Agent  Smith 

Q.  Just  a  minute,  we  had  better  skip  the  6th. 
When  [75]  did  you  appear  again  after  February 
6th? 

A.     Again  on  the  8th  of  February,  1949. 

Q.  All  right,  on  February  8th,  1949;  who  was 
with  you?  Go  ahead  and  tell  us  what  you  did. 

A.     February  8th  or  6th  ? 

Q.     February  8th. 

A.  On  February  8th,  Agent  Smith  was  again 
with  me  and  at  this  time  we  were  in  the  vicinity  of 
1018  South  First  Street. 

Q.  Did  you  know  of  a  narcotic  agent  or  customs 
agent  by  the  name  of  Harry  Bumph  and  Fred 
Parkinson  %  A.     Yes,,  sir ;  I  do. 

Q.  Do  you  remember  if  you  ever  did  any  work 
for  Bumph  and  Parkinson  and  Agent  Earl  Teets? 

A.    Yes,  sir. 

Q.     On  or  about  February  8th,  1949? 

A.    Yes. 

Mr.  Primoek :  I  am  going  to  object  to  the  United 
States  Attorney  trying  to  impeach  his  own  witness. 

Mr.  Thurman :     I  am  not  trying  to  impeach  him. 
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I  am  trying  to  refresh  his  memory  simply,  that  is 

all.  I  don't  have  to  impeach  this  witness. 

A.  Well,  on  February  8th  I  was  covering  1030 
East  Moreland  Street  again.  Customs  Agent  Bumph 
and  [76]  Parkinson  were  with  me.  We  were  parked 
about  a  half  block  away  concealed  behind  a  hedge  of 
bushes  watching  the  rear  door  of  1030  East  More- 
land.  We  observed  the  car  of  Informer  Elkins  drive 
up.  Just  previous  to  our  arriving  there,  we  had 
searched  the  informer  and  again  at  this  time  Agent 
Teets  had  concealed  himself  in  the  rear  of  his  car  in 
the  trunk. 

Q.     What  did  Elkins  do? 

A.  Elkins  drove  up  to  1030  East  Moreland  and 
got  out  of  the  car.  He  went  up  to  the  house.  I  am 
not  quite  sure,  I  will  have  to  go  back  to  my  notes 
then. 

Q.     If  your  notes  will  help  you. 

A.  No,  I  don't  have  that.  I  saw — I  believe  that 
it  was  Art  Leyvas  again  came  to  the  car. 

Q.  And  what  was  done  when  Art  Leyi'as  went 
to  the  car'? 

A.  There  was — let's  see,  when  Art  came  out  of 
the  house  and  went  to  the  car  there  was  another 
exchange  of  a  package  and  money. 

Q.  What  became  of  the  officers  Bimiph  and 
Parkinson  ? 

A.  They  were  with  me,  right  with  me  at  that 
time  in  the  car. 

Q.     Did  you  see  any  exchange  of  money  or  pack- 
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ages  [77]  between  Elkins  and  the  defendant,  Arturo 

Ley\'as,  at  that  time  that  you  remember  of  ? 

A.    Yes,,  sir ;  there  was. 

Q.  What  happened;  did  you  hear  any  conversa- 
tion at  that  time  and  place  ? 

A.     No,  sir.  I  was  too  far  for  any  conversation. 

Q.     About  how  far  were  you  ? 

A.  I  was  approximately  a  half  block  away  with 
field  glasses. 

Q.  Now,  what  happened  after  the  exchange  that 
you  could  see  with  those  field  glasses;  what  took 
place  then  % 

A.  I  believe  it  was  on  that  date  that — after  the 
exchange  the  defendant  drove  off,  or  Elkins  drove 
off  in  his  car. 

Q.  And  do  you  know  where  Teets  was  during 
all  of  that  time  % 

A.  Yes,  he  was  still  concealed  in  the  trunk  of 
the  automobile. 

Q.     What  automobile  % 

A.     The  car  of  Elkins. 

Q.  Subsequent  to  the  time  that  EUvins — when 
Elkins  drove  away  with  Teets  in  the  back  of  the 
car,  as  you  have  testified  to,  what  next  did  you  do 
in  the  case ;  what  happened  ? 

A.  We  again  followed  them  away,  a  safe  dis- 
tance from  there,  stopped  the  automobile  and  [78] 
conferred  with  Agent  Teets  and  Elkins  and  received 
the  exhibit. 

Q.    Where  was  Teets  when  you  stopped  the  car? 

A.    He  was  still  in  the  trunk. 
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Q.     He  got  out,  then  ? 

A.     That  is  right,  we  had  to  let  him  out. 

Q.  "What  took  place  then  when  you  stopped  the 
car? 

A.  The  evidence  was  dated  and  initialed  and 
examined. 

Q.     Who  gave  you  the  evidence  ? 

A.     Mr.  Elkins. 

Q.  Would  you  recognize  it  if  I  was  to  hand  it 
to  you  ? 

A.  Yes,  sir;  it  should  have  my  initials  and  the 
date  on  it. 

Q.  I  hand  you  Government's  Exhibit  24  for 
identification,  and  I  will  ask  you  to  examine  this 
exhibit  and  see  if  you  can  identify  it. 

A.    Yes,  yes,  that  is  my  initials  and  it  is  here. 

Q.     What  about  this  piece  of  paper  ? 

A.     That  was  wrapped  around  the  package. 

Q.     Who  wrapped  it  on  there  ? 

A.     It  was  that  way  when  I  received  it. 

Q.     From  Elkins?  A.     Yes,  sir.  [79] 

Q.     Did  Elkins  sign  that  thing,  too,  or  initial  it? 

A.  Yes,  there  is  his  initials  right  there  (indi- 
cating) . 

Q.  And  it  was  sent  to  the  laboratory,  was  it,  for 
analysis  ? 

A.  Yes,  sir,  it  was  sealed  and  sent  by  registered 
mail. 

Q.  This  particular  exhibit  here,  this  type  of  en- 
velope that  is  used  in  your  department  in  sending 
materials  of  that  kind  for  analysis  to  the  laboratory? 
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A.     Yes,,  sir ;  it  has  a  locking  device  on  it. 

Q.    They  are  all  the  same,  are  they  ? 

A.    Yes,  sir. 

Q.  What  was  one  of  the  last  acts  you  did  in  this 
case? 

A.  On  February  15th,  1949,  the  arrest  of  all  de- 
fendants \Yere  contemplated  and  early  on  the  morn- 
ing of  February  15th,  we  began  surveillance  with 
other  officers,  relief  officers,  at  1030  East  Moreland 
Street.  Early  in  the  morning,  about  2 :45  a.m.,  we — 
when  we  came  on  that  shift  at  1 :00  a.m.  the  Cadillac 
AM-3226  was  parked  in  front  of  1030  East  More- 
land.  About  2 :45  a.m.  we  saw  that  car  depart  from 
there  with  three  men  in  it,  but  we  [80]  lost  it  tem- 
porarily and  by  crisscrossing  picked  it  up  at  ap- 
proximately Eleventh  Street  and  East  McDowell 
Road.  At  that  time  I  was  driving  the  Government 
car  and  I  swerved  in  front  of  them  and  stopped 
them  and  Pirata.  Joe  Martinez  and  Mike  Sandoval 
were  in  the  car. 

Q.    Who  is  "Pirata"? 

A.     Arnold  Enriquez. 

Q.     The  defendant  who  sits  here  ? 

A.    Yes,  sir;  that  is  his  nickname,  *' Pirata." 

Q,     Who  was  driving  the  car  at  that  time  ? 

A.     Arnold  Enriquez. 

Q.    Go  ahead. 

A.  They  were  stopped  at  3:00  a.m.  in  the  morn- 
ing and  we  searched  them  and  taken  them  into  cus- 
tody at  that  time. 

Q.     And    that    car    that    the    defendant    Arnold 
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Enriquez  was  driving  on  February  15th,  1949,  did 
you  say  that  was  the  same  car  that  you  saw  in  July 
of  '48? 

A.     Yes,  sir;  that  was  the  same  oar  I  saw  on 
July  22nd,  1948. 

Q.     At  the  Elkins  home  % 

A.     Yes,  sir;  it  had  the  same  license  and  all. 

Mr.  Thurman:     You  may  cross-examine.  [81] 

I 

Cross-Examination  j 

By  Mr.  Primock :  ] 

Q.     Mr.  Lorenz,  how  long  have  you  been  a  Fed-  i 

eral  Narcotic  Agent  ?            A.     Since '47.  i 

Q.     And    all   of   the   time   you   served   here    in  i 

Phoenix  ?            A.     That  is  correct.  j 

Q.     You  work  on  a  straight  salary,  do  you  not"?  ; 

A.    Yes,  sir. 

Q.    You  don't  get  so  much  a  case  like  the  In-  i 

former  Elkins  does  ?            A.     No,  sir.  I 

Q.     Now,  directing  your  attention  to  July  22d,  , 

1948,  at  Tempe,  what  time  of  day  did  you  get  there  ?  j 

A.     Got  there  about  11 :30  in  the  mormng.  < 

Q.     In  the  morning  ?            A.     Yes,  sir.  ; 

Q.     And  you  saw  a  transaction  between  the  de-  \ 

fendant,  one  of  the  defendants,  Art  Jerez,  or  Jerez,  j 
and  Elkins,  is  that  correct?            A.     Yes,  sir. 

Q.     Did  you  see  this  defendant  Arnold  Enriquez  i 

at  that  spot  ?            A.     No,,  sir.  I 

Q.     At  that  time  I  believe  you  said  you  took  [82]  i 

four  cans  into  your  possession  from  Elkins.  i 


United  States  of  America  131 

(Testimony  of  Robert  W.  Lorenz.) 

A.     Five  cans. 

Q.  Five  cans,  and  those  five  cans  are  this  Ex- 
hibit 4  here,  is  that  correct,  these  are  the  cans,  are 
thev,  that  3' on  took  into  your  possession  at  that  time 
and  place  ? 

A.     No,  those  are  not  the  ones. 

Q.  Where  did  you  take  these  into  your  posses- 
sion? A.     August  19, 1948. 

Q.     That  is  August  19,  1948?  A.     Yes,  sir. 

Q.  Those  were  taken  into  your  possession  in 
Tempe,  were  they  not?  A.     Let's  see — yes. 

Q.  And  those  were  given  you,  were  they  not,,  by 
Mr.  Elkins?  A.     That  is  right. 

Q.  Now,  Mr.  Lorenz,  outside  of  the  wrapping 
and  the  markings  and  looking  at  the  individual  cans 
themselves,  can  you  truthfully  state  under  oath  that 
those  individual  cans  are  the  same  cans  that  were 
given  you  at  that  time  and  place  ? 

A.     Outside  of  the  initials  and  markings  ? 

Q.  On  the  wrapping  paper,  outside  of  anything 
on  the  wrapping  paper,  looking  at  the  indi\ddual 
cans  themselves,  can  you  state  under  oath  that  [83] 
those  are  the  same  cans  that  were  given  to  you  on 
August  19th,  1948,  by  Mr.  Elkins? 

A.     Yes,  sir. 

Q.  Not  that  can,  there  are  cans,  other  cans  iden- 
tified as  little  cans  were  the  ones  ? 

A.     No,  this  is  the  exhibit  you  just  handed  me. 

Q.     There  is  some  little  cans  in  here. 

A.    Here  is  my  initials  ' '  R. W.L. ' ' 

Q.     They  are  on  each  one  of  those  cans  ? 
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A.     Yes,  sir. 

Q.  Are  they  on  all  of  them  together  or  are  you 
telling  from  the  top  one  only  ? 

A.     I  put  them  on  each  can. 

Q.    Now,  you  said  you  gave 

Mr.  Thurman :  Just  a  minute,  you  got  a  question 
there  and  I  want  him  to  answer  it. 

Mr.  Primoek :     I  thought  he  answered  it. 

Mr.  Thurman :  No,  he  hasn't  answered  it,  I  would 
not  have  objected  to  it. 

The  Witness :  I  can't  get  them  apart.  My  initials 
are  on  the  can  here.  Here  is  one  on  this  one,  and 
all  the  cans  are  similar.  They  were  all  in  the  same 
package  that  I  initialed  and  dated.  They  never  left 
the  package. 

Q.  (By  Mr.  Primoek)  :  Now,  Mr,  Lorenz,  ex- 
cuse me,  are  you  through  with  the  answer?  [84] 

A.    Yes. 

Q.  You  say  on  August  19tli  you  gave  Elkins 
$1375  to  buy  those  cans'? 

A.  Let's  say  I  didn't  give  it  to  him,,  money  at 
no  time. 

Q.  Were  you  present  at  the  time  the  money  was 
given  to  him?  A.    Yes,  sir. 

Q.  Do  you  recall  the  denominations  of  that 
money  ? 

A.     No,  I  don't  have  a  record  of  it. 

Q.     Was  the  money  marked?  A.     Yes,  sir. 

Q.  What  type  of  marking  was  put  on  the 
money  ? 

A.    All  the  serial  numbers  was  recorded. 
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Q.    Just  the  serial  numbers  ? 

A.     The  series  and  serial  number. 

Q.  There  was  no  individual  marking  put  on  by 
you? 

A.     No,  sir ;  I  didn't  put  any  of  it  on. 

Q.  To  you  knowledge,  and  in  j^^our  presence  there 
was  no  markings  put  on  that  money  ? 

A.     No,  sir. 

Q.  Now,  on  August,  or  rather  February  15th — 
no,  strike  that.  On  July  22d,  1948,  also  $1375  was 
given  to  Informer  Elkins^  is  that  correct  [85] 

A.     Yes,  sir. 

Q.  Were  you  present  when  that  money  was  given 
to  him  ?  A.     Yes,  sir. 

Q.  And  was  there  any  specific  markings  put  on 
that  money  except  recording  the  serial  number? 

A.    No,  sir. 

Q.  Mr.  Lorenz,  all  the  notes  that  you  took  as  you 
went  along  on  this  case  were  recorded  on  that  one 
postcard  ?  A.     No,  sir ;  they  are  not. 

Q.  But  that  one  postal  card  is  a  part  of  the 
notes,  is  it?  A.    Yes,  sir. 

Q.    You  made  that  up  as  you  were  going  along? 

A.    Yes,  sir. 

Q.  And  how  many  other  postal  cards  did  you 
make  up  ?  A.     I  have  no  idea. 

Q.    Approximately  how  many  ? 

A.  It  has  been  recorded  on  different  sheets  of 
paper,  not  all  cards. 

Q.  You  have  other  notes  which  were  recorded  on 
other  sheets  of  paper?  A.    Yes. 
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Q.     Do  you  have  those  with  you  ?  [86] 

A.     No,  I  don't. 

Q.  You  are  going  to  trust  your  memory  except 
as  to  what  is  on  the  postal  card  ? 

A.     That  is  true. 

Q.  Now,  on  August  19,,  1948,  in  Tempe,  did  you 
see  this  defendant  Arnold  Enriquez  ever  in  Tempe 
on  August  19th,  1948?  A.     No,  sir. 

Q.  I  believe  you  stated  that  a  green  '31  Chevro- 
let drove  up  on  August  19th,  1948  ? 

A.     That  is  correct. 

Q.  What  was  the  license  number  of  that  '31 
green  Chevrolet  ?  A.    A J-1814. 

Q.    A  J-1814,  you  are  sure  of  that? 

A.    Yes. 

Q.  Now,  on  December  16th,  1948,  I  believe  you 
saw  a  pickup  truck  drive  over  into  Tempe  and  an- 
other hand  to  hand  transaction  took  place  with 
Informer  Elkins  *?  A.     Yes. 

Q.  On  that  particular  date,  at  that  particular 
time  and  place,  did  you  see  this  defendant  Arnold 
Enriquez  ?  A.     No,  sir. 

Q.  What  was  the  license  number  of  that  pickup 
truck  [87]  on  that  date?  A.     34603-A. 

Q.     34603-A?  A.     34603-A. 

Q.     3-Aor38?  A.     Yes. 

Q.     You  are  sure  of  that  license  number  ? 

A.    Yes,,  sir. 

Q.  Was  this  recorded  on  your  notes  that  you 
have  in  your  possession  ? 

A.     I  believe  it  may  be,  but  I 
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Q.  Would  you  take  a  look  and  see  if  tliey 
are 

Mr,  ThuiTnan:  I  object,  I  don't  see  the  materi- 
ality whether  it  is  on  that  slip  or  not.  If  he  is 
correct,  he  is  correct. 

Mr.  Primock:  Well,  we  will  withdraw  the  ques- 
tion. It  is  all  right,  we  will  withdraw  it. 

Mr.  Thunnan:     I  mean  challenging  his  notes. 

Q.  (By  Mr.  Primock) :  Now,  on  January  14, 
1949,  I  believe  you  stated  you  were  at  Sixteenth 
Street  and  Washington  and  you  followed  Agent 
Johnson  and  Arturo  Jerez,  is  that  correct  ? 

A.     No,  sir ;  I  didn't  follow  them. 

Q.  Well,  you  saw  them  get  out  of  the  ear  and 
followed  them  for  a  block  or  two,  didn't  you? 

A.     I  saw  them  leave  the  club.  [88] 

Q.    Didn't  you  follow  them  at  all'? 

A.     No,  sir. 

Q.  Wasn't  that  your  testimony,  that  you  fol- 
lowed them  for  a  block  or  two  on  North  Sixteenth 
Street? 

A.     I  saw  them  drive  north  on  North  Sixteenth. 


You  didn't  follow  them  at  all? 

No,  sir. 

You  don't  know  what  happened? 

No,  sir. 

Did  you  see  Arnold  Enriquez  at  that  time? 

No,  sir. 

Now,  on  February  2nd,  1949,  when  you  drove 


by  the  home  of  Connie  Duarte  and  Arturo  Leyvas, 


136  Arnold  Enriquez  vs. 

(Testimony  of  Robert  W.  Lorenz.) 

which  I  believe  you  stated  was  what  address  on 

East  Moreland  ?  A.     1030  East  Moreland. 

Q.  1030  East  Moreland,  and  you  saw  another 
hand  to  hand  transaction  take  place,  is  that  correct? 

A.     I  will  have  to  refer  to  my  notes. 

Q.  "Well,,  refer  to  your  notes  and  tell  us  whether 
or  not  you  testified  on  direct  examination  that  you 
saw  a  hand  to  hand  transaction  on  February  2d, 
1949,  on  East  Moreland?  A.     That  is  correct. 

Q.  And  at  that  time  and  place  did  you  see 
this  [89]  defendant  Arnold  Enriquez  ? 

A.     No,  sir. 

Q.  Now,  on  February  8th,  1949,  you  testified 
that  you  and  Agent  Smith  went  down  to  1030  East 
Moreland  and  parked  another  half  block  away  and 
related  the  same  story  that  you  saw  a  hand  to  hand 
transaction  with  Elkins  and  Arthur  Leyvas,  did  you 
testify  to  that?  A.     Yes,  sir. 

Q.  And  at  that  time  and  place  did  you  see  this 
defendant  Arnold  Enriquez?  A.     No,  sir. 

Q.  And  the  first  time  you  saw  Arnold  Enriquez 
was  February  15, 1949,  is  that  correct? 

A.     That  is  correct. 

Q.  I  believe  you  testified  Arnold  Enriquez  was 
driving  a  Cadillac  automobile  on  this  morning,,  the 
morning  of  the  arrest  ? 

A.     Yes,  at  3 :00  a.m.,  I  believe  it  was. 

Q.  Did  you  search  Arnold  Enriquez  at  that 
time?  A.    Yes,  sir. 

Q.     Did  you  find  any  narcotics  in  his  possession? 

A.     No,  sir. 


1 
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Q.  And,  as  a  matter  of  fact,  Mr.  Lorenz,  all  your 
testimony  and  all  you  know  is  concerning  all  the 
other  defendants  in  this  case  excepting  Arnold  [90] 
Enriquez,  is  that  correct  ? 

A.     What  I  have  testified  to. 

Q.  That  is  all — oh,  one  further  question.  These 
two  license  numbers  that  you  gave  me  on  the  green 
Chevrolet  and  the  red  truck,  was  that  the  '48  license 
plate  or  '49  license  plate  ? 

A.     This  was  a  '48  license  plate. 

Mr.  Primock :     That  is  all. 

Mr.  Thurman :     That  is  all. 

(The  witness  was  excused.) 

The  Court:  Well,  it  is  time  for  our  afternoon 
recess.  We  will  have  a  five  minute  recess,,  gentle- 
men. Keep  in  mind  the  Court's  admonition. 

(A  short  recess  was  taken.) 

(After  recess,  all  parties  as  heretofore  noted 
by  the  Clerk's  record  being  present,  the  trial 
resumed  as  follows :) 

The  Court :    You  may  proceed. 

Mr.  Thurman :     Mr.  Okla  W.  Johnson. 
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was  called  as  a  witness  on  behalf  of  the  Govern-  i 
ment,  and  being  first  duly  sworn,  testified  as  fol-  ! 
lows : 

Direct  Examination 

By  Mr.  Thurman : 

Q.     Please  state  yonr  name.  [91] 

A.     Okla  W.  Johnson. 

Q.     Now,  Mr.  Johnson,  where  do  you  live  ?  ! 

A.     San  Antonio,  Texas.  I 

Q.  How  long  have  you  live  in  San  Antonio,  i 
Texas  ?            A.     Oh,  about  eight  years. 

Q.     Now,  during  the  years  of  '48- '49  and  at  the  j 

present  time  have  you  held  any  official  position  with  | 

the  Federal  Government  of  the  United  States?  j 

A.     Yes,  sir;  I  am  a  Federal  Narcotics  Agent  j 

under  the  Treasury  Department.  I 

Q.    And  how  long  have  you  been  such  narcotic  , 

agent?  A.    A  little  over  eight  years.  , 

Q.     And  do  you  have  occasion  in  that  capacity  to  ] 

investigate  cases  in  the  State  of  Arizona  and  Texas  ?  j 

A.    I  do. 

I 

Q.  Now,  did  you  have  occasion,  ]\Ir.  Johnson,  in  j 
your  capacity  as  a  narcotic  agent,  to  make  investi-  J 
gation  of  the  case  now  on  trial  before  this  Court  "^   i 

A.     I  did.  : 

Q.  And  what  officers  did  you  associate  yourself  | 
with  in  that  investigation  ?  I 

A.     I  came  here  under  instructions  from,  of  [92] 
course,  my  District  Supervisor,  and  was  to  work  j 
directly  with  Agent  Smith.  ■ 
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Q.     This  gentlemen  here  ? 

A.  And,  of  course,  Mr.  Lorenz  here.  I  mean  with 
this  office,  in  other  words. 

Q.  In  your  activities  in  this  particular  investi- 
gation, did  you  become  acquainted  with  Arturo  C. 
Leyvas  ?  A.     I  did. 

Q.  And  Arnold  Enriquez,  the  defendant  in  this 
case  ?  A.     Yes,  sir. 

Q.  And  Eay  C.  Leyvas,  the  brother  of  Arturo  C. 
Leyvas  ?  A.    No,,  sir. 

Q.     You  don't  know  him? 

A.  I  know  him  now,  but  I  didn't  know  him  dur- 
ing this  investigation  ? 

Q.     Connie  Duarte  ?  A.     Yes,  sir. 

Q.    Arturo  E.  Jerez  or  Jerez?  A.     Yes,  sir. 

Q.     And  Joe  Martinez  ?  A.     Yes,  sir. 

Q.  Now,  when  did  you  first  come  to  Phoenix  on 
this  case  under  the  direction  of  your  superior?  [93] 

A.  I  arrived  in  Phoenix  on  the  night  of  Sep- 
tember 23d,  1948. 

Q.  And  how  soon  after  you  landed  here  did  you 
meet  any  of  the  defendants  whose  names  I  have 
mentioned  ? 

A.  I  first  met  Colimo,  as  I  knew  him  for  some 
time,  and  who  I  will  refer  to  so  we  won't  get  mixed 
up  with  the  two  Jerez  as  ''Colimo." 

Q.    As  ''Colimo"?  A.    He  is  Art  Jerez. 

Q.     When  did  you  first  meet  him? 

A.  Well,  I  met  him  through  another  acquaint- 
ance I  had  met  here.  When  I  first  came  I  met  a 
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man  by  the  name  of  Frank  Colbert  who  I  was  to 
work  with,  and  he  knew  a  great  many  people  I  was 
to  work  with.  Through  him  I  met  a  fellow  by  the 
name  of  Joe  S.  Araga,  a  Mexican  boy  who  himg 
around  the  corner  of  Second  Street  over  here,,  and 
I  ran  around  with  him  for  two  or  three  days,  and 
on  the  26th  of  September  I  had  occasion  to  be  up 
at  the  Pan-American  Club  on  the  corner  of  Six- 
teenth and  Washington. 

Q.     Here  in  Phoenix,  Arizona  % 

A.     Here  in  Phoenix,  Arizona,  where  I  met  the 
defendant  in  this  case,  Arnold  Pirata,  as  I  knew 
him  at  that  time.  That  is  where  I  was  introduced 
to  [94]  him  by  Colbert  and  Joe  S.  Araga  on  the 
night  I  first  went  out  there.  I  also  met  Joe  Martinez 
that  night  and  met  Colimo — Art  Jerez  on  that  same  ; 
night,  and  of  course,  several  other  people.  During 
that  evening  I  was  taken  into  the  Pan-American 
Club  by  having  Joe  S.  Araga  vouch  for  me  and  also 
Frank  Colbert,  and  I  was  given  a  membership  card  j 
to  the  Pan-American  Democratic  Club,  which  was  ! 
the  old  Pirata  Inn  at  the  corner  of  Sixteenth  and  - 
Washington  here  in  this  City.  I  have  that  card  here,  ; 
which  is  signed  by  Joe  Martinez,  President,  and  I  \ 
don't  know  who  this  Lucille  Tapia  is,  but  she  is  | 
the  girl  that  issued  the  card  after  I  had  been  intro-  j 
duced  there  and  taken  into  the  Club.  •: 

Q.  The  signature  on  that  card  by  Joe  Martinez,  ] 
do  you  know  of  your  own  knowledge  whether  or  ; 
not  that  is  the  same  Joe  Martinez  who  is  one  of  the  > 
defendants  in  this  case  ?  A.     I  do.  J 
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Q.     Is  it  or  is  it  not  ? 

A.     Yes,  sir ;  it  is  the  same,  yes,  sir. 

Q.  And  was  this  defendant  here,  Arnold  En- 
riqiiez,  a  member  of  that  organization  ? 

A.     I  don't  know. 

Mr.  Primock:  Just  a  minute,  I  object  as  [95] 
not  the  best  record. 

The  Court:     The  witness  said  he  doesn't  know. 

Mr.  Thurman:  He  doesn't  know,  and  about  what 
time  of  the  day  was  it  that  you  first  met  these  people 
at  the  Club  that  you  mentioned  ^ 

A.  This  was  along  about  six  in  the  evening,  and 
I  stayed  there  and  we  had  some  drinks  and  played 
the  slot  machines,  and  so  on,  I  guess,  until  ten 
o'clock,  and  it  was  about  that  time  when  I  got  my 
membership  card,  and  when  everything  was  fixed 
up.  Incidentally,  you  have  to  have  a  membershij) 
card  to  get  in  because  they  had  slot  machines  and 
other  things. 

Mr.  Primock:  I  am  going  to  object  to  the  ma- 
teriality of  this. 

Q.  (By  Mr.  Thurman)  :  Then  what  took  place 
with  respect  to  this  case  after  you  became  a  mem- 
ber of  the  Club  ? 

A.  I  talked  with  Joe  S.  Araga  at  that  point,  and 
I  had  been  talking  with  him  prior  to  that  about 
buying  marijuana,  or  buying  some  mud  that  we  had 
been  calling  opium. 

Mr.  Primock:  I  move  that  that  be  stricken  on 
the  grounds  of  hearsay. 

The  Court :     Go  ahead. 
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A.  I  gave  Joe  S.  Araga  $25  and  I  saw  hini 
go  [96]  directly  to  Colimo — Art  Jerez,  and  talk 
with  hini,  and  then  Art  Jerez  left  the  Club.  Frank 
Colbert  was  there,  and  he  was  called  out  of  the 
Club  by  Colimo,  and  went  out  into  the  back  yard 
and  then  came  and  called  for  me  to  come  out  and 
he  had  what  was  supposed  to  be  50  marijuana 
cigarettes.  There  was  only  46  in  the  package,  and 
I  received  those  from  Frank  Colbert  on  that  night. 

Q.  (By  Mr.  Thurman)  :  Well,,  what  happened 
after  that  with  respect  to  any  of  these  defendants 
in  this  particular  case  ? 

A.  It  was  on  the  28th,  then,  that  I  was  there 
at  the  Club,  and  Joe  Martinez 

Q.     28th  of  what? 

A.  28th  of  September,  just  two  days  after  I 
purchased  this  marijuana.  I  was  at  the  Club,  and 
Joe  Martinez  and  Arnold  Pirata  and  a  fellow  by 
the  name  of  Haywood  and  two  or  three  others  were 
getting  up  a  poker  game.  I  was  invited  to  get  into 
the  game  in  the  back  room  at  the  Club.  This  I  didn't 
do  at  the  time.  That  was  the  second  occasion,  al- 
though I  had  met  this  defendant  and  had  been  in 
his  company.  I  left  the  Club  shortly  after  they 
started  a  game,  and  I  didn't  see  them  any  more 
then  until  about  the  3d,  I  believe,  of  November,  was 
the  first  actual  contact  I  had  had  [97]  with  anybody 
in  the  Club.  I  had  been  talking  with  Colbert  and 
with  Joe  Araga,,  and  they  had  been  talking  with 
Colimo,  and  on  Sunday  afternoon — I  want  to  check 
that  to  be  sure  it  was  Sunday  afternoon,  I  recall 
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very  definitely,  it  was  October  3d  I  met  Colimo 
down  io\Yn.  I  liad  been  in  a  bar  where  Frank  Col- 
bert was,  and  he  had  a  talk  with  Colimo  on  the 
phone.  I  knew  what  they  had  talked  about  although 
I  didn't  enter  into  the  conversation.  Colimo  met  me 
on  the  corner  of  Second,  and  I  believe  it  was  Wash- 
ington, and  asked  me  if  I  had  seen  Joe  S.  Araga. 
I  told  him  that  I  had  not,  that  I  had  been  looking 
for  him  and  could  not  find  him.  He  said,  "Well, 
I  will  go  up  here  at  another  bar  on  Washington  and 
see  if  I  can  get  him,"  and  he  said  that  I  should 
wait  right  there,,  and  I  waited  at  this  corner  and 
waited  and  watched  for  Joe  S.  Araga.  I  didn't  see 
him.  Pretty  soon  Colimo  came  up  and  he  said,  "I 
can't  find  him,  I  guess  we  will  have  to  go  through 
with  this  deal  without  him."  Then  he  said,  "Have 
you  got  your  car?  Let's  get  off  of  this  corner,  it  is 
too  hot,"  and  I  had  a  Government  car  parked  just 
a  short  ways  from  there.  We  both  got  in  it  and  he 
directed  me  to  drive  to  Third  Street  and  down 
across  the  railroad  tracks  for  a  couple  of  blocks  [98] 
and  then  back  around  on  Second  Street  where  he 
directed  me  to  park  in  front  of  a  small  Mexican 
cafe  beside  about  a  '38  Chevrolet.  CoHmo  got  out 
of  the  car  and  walked  over  to  this  Chevrolet  on  the 
left  hand  side  by  the  steering  wheel  and  reached 
inside  of  the  car  without  opening  the  door,  and  just 
reached  in  through  the  window  and  picked  up  a 
small  envelope  which  he  brought  over  to  the  car 
and  he  said,  "Have  you  got  the  money?"  I  said, 
"Yes,  I  have  $50."  "Well,"  he  said,  "Here  is  50 
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fun."  That  is  Chinese  weight  for  opium,  that  comes 

in  small  weights,  in  a  small  amount. 

Q.     How  do  you  spell  that? 

A,  Fun — f-u-n,  I  received  this  jar  from  him  and 
then  he  said,  "Well,  now  here  is  two  more  I  am 
going  to  give  you  on  consignment, ' '  he  said,  * '  I  have 
got  it  out  there  and  I  don't  want  this  small  stuJff 
laying  around,"  and  he  said,  "I  have  been  talking 
with  Frank."  He  said,  "I  think  you  can  move  it 
and  I  think  you  will  pay  me,  I  am  in  no  special 
rush  for  the  money,  but  I  don't  want  no  small  stuff 
around."  He  left  two  25  fun  jars  which  he  said  I 
could  pay  him.  He  said,  "That  extra  50  fun  you 
can  pay  me  for  any  time  you  can  get  the  money." 

Q.  And  when  he  spoke  of  Frank,  who  did  you 
have  [99]  reference  to? 

A.  Frank  Colbert.  Frank  was  not  present  at 
that  time.  He  was  on  duty  working  and  he  had 
talked  with  Colimo  on  the  telephone  and  I  had 
carried  on  with  the  plan  by  myself  working  with 
Colimo. 

Mr.  Primock:  If  the  Court  please,  I  am  going 
to  object  to  this  witness  reading  from  some  papers 
miless  counsel  inquires  what  those  papers  are. 

The  Court :     All  right. 

Q.  (By  Mr.  Thurman) :  Did  you  make  any 
notes  ? 

A.  This  is  a  memorandum  that  I  made  after 
each  time  I  talked  or  met  with  any  of  these  people. 
I,  of  course,  could  not  write  at  the  time  I  was  with 
them,  but  when  I  got  home  I  sat  down,  wrote  a 


United  States  of  America  145 

(Testimony  of  Okla  W.  Johnson.) 
memorandum  up  for  them  so  the  office  would  know 
what  I  had  been  doing,  and  so  I  would  have  a  com- 
plete memorandum  of  what  happened. 

Q.  At  the  time  did  you  make  any  lead  pencil 
notations  ? 

A.  It  was  impossible  for  me  to  do  that  working 
with  these  people  on  the  street. 

The  license  number  of  that  car  was  AA-599  on 
the  Chevrolet  that  was  parked  there  that  he  took 
the  opium  out  of. 

Q.     What  color  was  the  car?  [100] 

A.  Just  an  old  black  one,,  as  I  recall  it.  It  didn't 
impress  me  very  much  at  the  time,  but  I  did  get 
the  number. 

Q.  I  hand  you  Government's  Exhibit  6  for  iden- 
tification, Mr.  Johnson.  I  will  ask  you  to  examine 
it  and  see  if  you  can  identify  it. 

A.  This  is  a  50  frni  jar,  has  my  initials  on 
there,  O.W.J.  10-3-48,  and  the  other  officer's  initials 
are  also  on  here  who  I  turned  it  over  to. 

Q.     Who  did  you  turn  it  over  to? 

A.     I  turned  it  over  to  Earl  Smith. 

Q.    What  is  that,  a  50  fun  jar? 

A.    It  is  50  fun- 

Q.     Did  it  have  Internal  Revenue  stamps  on  it? 

A.     No,  sir. 

Q.    Cancelled,  or  otherwise? 

A.     No,  sir,  none  whatever. 

Q.     What  about  the  other? 

A.  This  is  one  25  fun  and  here  is  the  other.  They 
both  have  my  initials  "O.W.J."  and  have  the  date 
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that  I  received  them,  and  they  are  in  the  same  con- 
dition that  they  were  when  I  received  them.  It  was 
wrapiDed  in  this  tissue  and  this  envelope.  Says 
"Luis  Jerez."  He  is  the  brother  of  Colimo  whom 
I  was  dealing  with,,  and  it  was  delivered  to  me 

Mr.  Primock:  If  the  Court  f)lease,  I  am  going 
to  object  to  this  witness  continually  talking  with- 
out counsel  asking  the  witness  questions. 

Mr.  Thurman :  I  think  he  has  answered  the  ques-  I 
tions  as  to  the  identification  of  this  particular  ex-  \ 
hibit,  and  he  is  telling  about  how  it  was  wrapped,  j 

Mr.  Primock :  He  is  telling  stories  about  what  | 
is  written  on  there,  somebody's  brother.  i 

The  Witness:  This  is  the  envelope  I  received  it  ' 
in.  I  received  this  fun  in  that  envelope  from  Colimo  j 
and  it  has  his  brother's  name  on  it.  j 

Q.  (By  Mr.  Thurman)  :  That  is  the  way  you  j 
identified  this  exhibit?  A.     Yes,  sir.  j 

Q.     You  are  positive?  i 

A.     I  am  absolutely  positive.  i 

Q.    Who  did  you  say  you  gave  it  to  *?  | 

A.    Mr.  Smith.  ! 

Q.  Now,  at  the  time  that  you  got  this  from  j 
Colimo,  as  you  testified,  did  he  have  any  authority  { 
or  form  issued  in  blank  for  that  purpose  by  the  I 
Secretary  of  the  Treasury  of  the  United  States  as  j 
required  by  the  Act?  A.     No,  sir.  I 

Q.     Now,  after  making  this  particular  pur-  [102]  '' 
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chase  that  you  mentioned,  what  next  did  you  do  ? 

A.  I  spent,  of  course,  a  great  deal  of  my  time 
at  this  club  because  I  knew  that  is  where  I  was  going 
to  meet  everybody  that  I  was  interested  in,  and  on 
October  5th,  I  paid  Colimo  $25  for  one  of  the  jars 
that  I  had  purchased  before  and  had  not  yet  paid 
Colimo  for,  I  had  a  little  conversation  with  him  at 
that  time  about  buying  a  larger  can  of  opium,  and 
he  told  me  they  weren't  available  just  now,  but 
within  a  few  days  they  would  have  a  supply.  On 
October  10th  I  again  met  Colimo,  I  met  him  in  the 
front  end  of  the  bar,  but  before  Colimo  came  in  I 
had  been  talking  with  Haywood  and  Art  Leyvas  in 
the  bar,  and  although  I  didn't  know  Art,  I  had  got- 
ten quite  well  acquainted  with  Haywood.  He  had 
come  over  to  me  on  two  or  three  occasions  and  said 
something  to  me  and  we  held  a  little  conversation 
and  then  he  would  go  back  talking  with  Art.  A  short 
time  later  Colimo  came  in  and  he  was  accompanied 
by  the  defendant  in  this  case,  Arnold  Enriquez,  and 
Arnold  Enriquez  and  Leyvas  and  Haywood  and 
Colimo  were  all  having  quite  a  conversation  at  the 
right  hand  side  of  the  bar,  and  I  had  been  sitting 
down  near  the  middle  or  more  nearly  toward  the  left 
end  of  the  bar.  Two  or  three  times  during  this  time, 
Haywood  came  [103]  over  and  talked  to  me  and 
then  went  back  to  the  crowd,  and  Colimo  came  over 
and  talked  to  me  on  two  occasions  and  went  back, 
and  I  called  Colimo  out  a  little  ways  from  the  rest 
of  them  and  he  said,  "We  were  talking  about  you," 
and  we  sat  there  and  had  a  conversation  about  buy- 
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ing  another  50  fun  of  opium,  and  I  told  him  I 
wanted  to  pay  him  $25  that  I  had  gotten,  and  I 
wanted  another  50  fun  and  if  I  could  buy  a  larger 
quantity.  He  said,  "Well,  go  ahead  and  finish  your 
beer,  I  will  see  what  I  can  do,"  and  he  went  back 
to  this  group  and  talked,  and  Arnold  Enriquez  was 
present  at  that  time.  I  didn't  hear  anything  what 
was  said,  but  they  talked  with  Art  Leyvas  and 
Enriquez  and  Haywood,  they  were  just  in  conversa- 
tion there  and  I  sat  up  to  the  bar  and  in  about  five 
minutes  later  Colimo  called  to  me  and  says,  ' '  Follow 
me,"  and  we  went  into  the  place  next  door,  which 
is  a  little  cafe  that  has  previously  been  mentioned 
in  the  testimony  here,  which  is  just  south,  I  believe, 
anyway  it  is  probably  at  603  on  the  same  side  of  the 
street  as  Pirata's  in,  and  we  went  in  there  and 
ordered  a  couple  of  cokes  and  he  said,  "I  will  be 
back  in  just  a  second,"  and  he  went  out  and  turned 
the  corner,  went  around  toward  the  back  and  was 
out  of  my  sight.  He  came  back  in  probably  three 
minutes,  sat  down,  drank  his  coke  with  [104]  me, 
and  he  said,  "Have  you  got  the  money?"  Meanwhile 
I  counted  out  $75,  put  it  in  my  shirt  pocket,  and  I 
just  slipped  it  to  him  and  I  said,  "Here  is  the 
money."  He  said,  "Follow  me."  We  drank  our 
cokes,  went  outside  of  the  building,  went  toward  the 
back,  and  he  stopped,  handed  me  a  50  fun  jar.  He 
said,  "That  makes  us  all  even.  What  you  got  from 
me  before  is  all  paid  for."  He  asked  me  not  to  go 
back  in  the  club.  He  said,  "Don't  go  back  in  the 
Club  unless  you  have  to,  but  I'd  rather  you  not  go 
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back  in  the  Club."  I  said,  "That  is  perfectly  all 
right.  I  will  go  around  through  the  courts  and  get 
in  my  car  and  leave." 

Q.  (By  Mr.  Thurman)  :  Handing  you  Govern- 
ment's Exhibit  7  for  identification,  see  if  you  can 
identify  the  exhibit. 

A.  There  are  my  initials,  "O.W.J."  and  the  date 
10-10-48. 

Q.     And  stamps  on  it? 

A.  There  is  no  stamps,  no,  sir.  On  this  there  is 
also  my  initials,  date  10-10-48.  There  is  no  stamps  on 
that  one  either  and  they  were  wrapped  in  this  paper 
when  I  received  them. 

Q.     What  did  you  do  with  those  exhibits? 

A.     I  turned  them  over  to  Mr.  Smith. 

Q.  He  had  no  permit  from  the  Secretary  [105] 
of  the  Treasury  to  purchase  these,  did  he,  to  sell 
them,  rather?  A.     Not  that  I  know  of. 

Q.     Did  he  show  you  any  or  furnish  you  any? 

A.     No,  sir. 

Q.    What  day  was  that,  did  you  say? 

A.     It  was  on  October  10th,  1948. 

Q.  After  making  this  purchase  of  this  Govern- 
ment's Exhibit  7  for  identification,  what  did  you 
next  do  in  this  matter,  Mr.  Johnson? 

A.  On  the  afternoon  of  October  29th — No, 
take  that  back,  it  was  on  the  evening  of  October 
29th,  I  went  to  the  Club  about  8:00  p.m.,  the  same 
club  on  the  corner  of  Sixteenth  and  Washington, 
and  I  waited  for  Colimo  and  talked  to  him  and  he 
said  that — I  talked  to  him  at  this  time  about  some 


150  Arnold  Enriquez  vs. 

(Testimony  of  Okla  W.  Johnson.) 
heroin,  and  he  told  me  that  the  stuff  was  too  high. 
I  told  him  that  I  wanted  to  buy  for  someone  that  I 
knew  who  used  it,  and  that  was  the  only  reason  I 
was  interested  in  it.  At  that  time  he  said  it  was  too 
high,  he  wasn't  handling  any  at  that  time,  that  I'd 
have  to  buy  three  or  five  pieces,  and  if  I  bought  that 
much  they  would  be  worth  $500  a  piece,  and  it  had 
been  so  high  he  had  not  handled  any  of  that.  I  talked 
to  him  about  some  opium  and  he  said  at  that  time 
that  there  [106]  was  a  fellow  here  who  was  going 
back  to  Mexico  and  he  had  some  stuff  he  wanted  to 
sell  for  $180  a  can,  and  he  said  he  could  get  me 
three  or  four  cans  of  it  if  I  wanted  to  buy  it.  I  had 
quite  a  bit  of  conversation  with  him  and  he  said  he 
would  give  me  a  real  good  buy  on  this  and  it  was  a 
good  deal,  but  I  turned  it  down  at  this  time  due 
to  the  fact  that  we  had  about  all  the  purchases  from 
Colimo  that  we  wanted. 

Then,  on  October  29th,  later  that  evening,  after 
I  had  talked  with  Colimo  out  there  and  turned  this 
deal  down,  Frank  Colbert— I  started  out  with,  I 
started  in  a  poker  game  in  the  back  room  of  the 
Pan-American  Club,  in  which  Joe  Martinez  and 
some  American  fellow  by  the  name  of  Jim,  and 
two  or  three  other  people  were  playing,  and  I  started 
playing  poker  there  with  the  boys,  and  I  had  been 
in  the  game  about  a  half  hour  when  Art  Leyvas 
came  in.  Meanwhile,  Pirata  had  come  in  along  with 
two  or  three  others,  but  they  had  not  gotten  into  the 
game,  but  they  were  standing  around  in  the  room. 
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Leyvas  came  up  and  said,  "Hello  fellows,"  and, 
"Hi,  Johnnie,"  and  that  was  all  that  was  said  at 
that  moment,  and  he  went  directly  out  again,  and 
within  about  a  minute,  Frank  Colbert  came  in  and 
called  me  and  said,  "Johnnie,  come  and  buy  [107] 
me  a  drink  at  the  bar."  Of  course,  I  knew  some- 
thing was  up,  so  I  immediately  followed  him  out  and 
he  told  me  Art  Leyvas  was  out  there  and  he  was 
ready  to  sell  me  four  or  five  cans  of  opium  and  that 
I  should  come  with  him  right  then  and  we  could  go 
make  a  deal.  I  went  back  to  check  out  of  the  poker 
game,  and  Pirata  came  up  to  my  chair  and  said, 
"Go  ahead,  check  out,  Johnnie,  I  mil  take  your 
place,"  and  urged  me  out  of  the  game,  and  I  got 
out  of  the  game  and  went  on  out 

Mr.  Thurman:  By  "Pirata,"  that  is  this  defend- 
ant here  ? 

A.  Yes,  sir;  this  defendant  himself.  He  took  my 
place  in  the  game  and  I  left  the  Club.  We  drove 
about  a  block  and  a  half  up  the  street  where  Col- 
bert left  my  car  and  walked  up  about  three  or  four 
car  lengths  and  got  in  the  car  with  Art  Leyvas,  in 
that  car  with  license  No.,  Louisiana  license  No. 
338-799,  a  Chevrolet  club  coupe  that  has  been  pre- 
viously mentioned  in  the  testimony  here.  They  had 
a  conversation  out  there  in  the  car  and  Colbert 
came  back  to  me  and  said 

Mr.  Primock:  I  am  going  to  object  to  what 
Colbert  said,  your  Honor,  as  heresay. 

The  Court:     All  right. 
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The  Witness:  I  gave  Colbert  $300  to  buy  [108] 
one  can,  and  told  him  to  tell  Leyvas  that  I 

Mr.  Primock:  Object  to  what  he  told  Colbert 
on  the  same  grounds. 

Mr.  Thurman:     Just  tell  what  Colbert  did. 

A.     I  gave  him  $300  to  buy  one  can  as  a  sample. 

Q.     Then  what  took  place? 

A.  Then  Leyvas  and  Colbert  drove  away,  going 
north  on  Sixteenth  Street.  They  were  gone  about 
15  minutes  and  they  came  back  and  parked  near 
the  corner  of  Sixteenth  and  Monroe  Street  where 
I  saw  Lewas  in  the  car  and  Colbert  got  out.  Col- 
bert oame  over  to  the  car  and  handed  me  a  can  of 
opium  and  he  said,  ''Let's  test  it."  I  then  made  a 
test  of  the  opium  as  best  I  could  in  the  car  by  burn- 
ing it,  and  I  told  him  to  go  ahead  and  pay  for  it. 
He  went  back  to  the  car  and  I  saw  him  in  a  trans- 
action with  Leyvas  over  across  the  street,  and  Ley- 
vas then  drove  away  and  Colbert  came  back  to  the 
car  and  handed  me  $50. 

Q.     What  about  this  opium  you  mentioned? 

A.  I  already  had  possession  of  the  opium.  Col- 
bert had  handed  it  to  me  immediately  when  he  came 
over  before  he  paid  for  it.  After  I  returned  to  my 
quarters  I  got  in  touch  with  Agent  Smith  arid 
turned  it  over  to  him. 

Q.  Do  you  think  you  could  recognize  that  [109] 
exhibit  if  you  were  to  see  it? 

A.     Yes,  sir. 

Q.     Please  examine  Government's  Exhibit  8  for 
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identification  and  see  if  that  is  opium  that  you  re- 
ceived at  that  time  and  place  from  Colbert  f 

A.  I  know  that  I  initialed  it,  but  with  this  re- 
sealing  it  may  be  covered  up,  Frank  Colbert  ini- 
tialed it  at  the  time. 

Q.     What  is  this  red  stuff  on  here? 

A.  That  is,  no  doubt,  the  chemist's  resealing — 
there  is  some  dates  on  there,  it  is  11-17-48. 

Q.     Do  you  remember  where  you  initialed  it? 

A.  No,  sir;  I  don't.  As  a  rule,  I  take  my  knife 
out  and  scratch  my  initials,  but  there  are  so  many 
places  here  that  has  been  covered  up  with  opium  I 
haven't  found  them  yet.  Lots  of  times  I  put  it  on 
the  top,  other  times  I  initial  them  on  the  side, 
wherever  seems  like  the  best  place,  where  I  can  put 
it. 

Q.  After  you  got  the  stuff  you  mentioned  from 
Mr.  Colbert,  what  did  you  do  with  it? 

A.  I  took  it  home  at  my  house  and  got  in  touch 
with  Agent  Smith  and  turned  it  over  to  him  that 
night. 

Q.     You  can  find  no  identification  mark  on  that? 

A.  No,  sir;  I  just  can't  locate  anything.  I  [110] 
know  I  placed  one  on  there,  but  it  is  wholly  covered 
up  by  opium  there  now. 

Q.  Does  that  have  the  general  appearance  of 
the  can  you  got? 

A,  Yes,  sir;  every  can  I  purchased  was  a  dis- 
carded tobacco  can,  I  mean  it  wasn't  a  can  such  as 
you  often  find  opium  in,  it  wasn't  brass  or  a  copper 
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can,  it  was  a  tobacco  can  that  had  all  of  the  letters 
burned  off.  I  remember  that  very  definitely,  that 
is  what  this  is,  and  that  is  as  far  as  I  can  go  with 
the  identification. 

Q.  After  this  transaction  that  you  had  with 
Colbert  and  Arturo  Leyvas  that  you  just  mentioned, 
what  next  took  place  in  this  investigation  *? 

A.  Lej^as  apparently  went  out  of  town,  because 
we  were  unable  to  get  in  touch  with  him  for  several 
days,  and  on  November  6th  we  did  make  contact 
with  him  and  Frank  Colbert  told  me  to  come  to  his 
room. 

Mr.  Primock:  I  am  going  to  object  to  what  Col- 
bert said. 

The  Witness:  Well,  I  went  to  Colbert's  room  in 
the  Normandie  Hotel  and  waited,  and  about  7:40 
Leyvas  knocked  on  the  door  and  Frank  went  into 
the  hallway. 

Q.     Which  Leyvas  was  that? 

A.     Art  Leyvas.  [Ill] 

Q.     Arturo  Leyvas  ■? 

A.  Arturo  Leyvas,  yes,  sir.  Frank  Colbert  went 
out  into  the  hall  with  him.  They  had  a  conversation 
out  there  and  presently  Frank  came  back  in  and  in 
the  presence  of  Leyvas  said,  "Have  you  got  the 
money*?"  I  said,  "Yes,  I  have,  here  is  a  thousand 
dollars,"  and  I  opened  my  bill  fold  and  handed 
Frank  a  thousand  dollars.  I  said,  "Go  ahead  and 
count  it,"  which  he  did.  While  he  was  counting  the 
money,  Lejn^as  took  a  small  piece  of  paper  from  his 
pocket  and  came  over  to  me  and  got  right  up  in  my 
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face  with  it,  and  he  said,  "I  got  some  heroin  here 
I'd  like  to  have  you  have,  I  think  you  can  make 
some  money  wath  it,  and  here  is  a  sample  I  am  going 
to  give  you,  I  want  you  to  try  it  or  have  somebody 
try  it,  and  see  if  you  don't  want  to  get  more  of  it, 
because  I  know  you  can  make  a  good  buy  on 
this,"  and  I  told  him  I'd  do  just  that,  and  he  said, 
"Has  he  got  all  of  the  money?"  And  Frank  said, 
"Yes,  there  is  a  thousand  dollars,"  and  he  handed 
it  back  to  me  and  Leyvas  then  said,  "Well,  Frank, 
you  can  come  with  me,"  and  he  and  Frank  left. 
I  stayed  in  this  room  and  there  was  about  45  minutes 
w^hen  Frank  came  into  the  room  and  had  four  cans 
of  opium  wrapped  in  newspaper  and  he  had  been 
in  the  [112]  room  just  about  a  minute  and  we  had 
the  tape  off  of  one  can  and  was  pulling  the  tape  off 
to  test  it  when  there  was  a  knock  on  the  door,  and 
Leyvas  came  in  and  he  started  to  unwrap  the  others 
and  wanted  to  show  me  what  they  were  like,  and  I 
said,  "No,  I  don't  want  those  opened  because  the 
last  time  I  had  it  opened  it  leaked  out  and  got  all 
over  everything,  and  I  didn't  want  them  opened,  I 
just  wanted  to  test  this  one,  and  if  it  is  all  right,  it 
will  be  good  enough  for  me."  The  other  cans,  then, 
were  not  touched  by  me  or  by  Colbert.  They  were 
in  this  paper  when  we  received  them,  and  this  one 
can  we  had  looked  at,  and  then  I  jDaid  Art  Leyvas 
a  thousand  dollars  right  there  and  we  had  a  further 
conversation  then  about  the  heroin  and  he  told  me 
that  this  man  was  going  back  to  Mexico,  that  he  was 
here  with  him,  within  a  day  or  two,  and  then  I 
ought  to  get  in  touch  with  him  by  noon  the  follow- 
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ing  day,  if  I  wanted  an  ounce  of  this  at  $475,  and 
he  told  me  how  good  it  was,  and  I  could  really  make 
some  money  out  of  it,  I  ought  to  take  it.  Quite  a 
conversation  there  about  selling  me  on  the  idea  of 
buying  it  and  I  told  him  I  would  let  him  know  by 
noon  the  next  day  if  I  wanted  to  buy  it.  I  then  left 
the  hotel  with  the  opium  and  went  to  my  [113] 
room  where  I  got  in  touch  with  Agent  Smith  and 
turned  the  opium  over  to  him  and  we  were  very 
careful  not  to  touch  those  cans  and  they  were  later 
tested  for  fingerprints,  and  it  had  rubbed  off,  how- 
ever, they  didn't  turn  out,  but  we  had  the  four  cans 
tested  for  fingerprints,  and  so  on. 

Q.  What  became  of  this  blue  piece  of  paper  that 
you  said  Arturo  Leyvas 

A.  Well,  I  put  it  in  my  pocket,  of  course,  while 
he  was  gone,  and  I  kept  it  there  and  did  nothing 
with  it  until  I  got  in  touch  with  Mr.  Smith,  and  I 
turned  it  over  to  him  and  Initialed  it. 

Q.     Turned  that  over  to  Mr.  Earl  Smith? 

A.     Yes,  sir. 

Q.  I  hand  you  Government's  Exhibit  9  for  iden- 
tification and  I  will  ask  you  to  open  the  exhibit 
which  is  sealed,  and  tell  us  whether  or  not  you  can 
identify  the  exhibit. 

A.  There  is  my  initials  "O.W.J."— '*7:45  p.m. 
11-5-48." 

Q.  Now,  is  that  the  blue  piece  of  paper — any- 
body else's  initials  on  there?  A.     Yes,  sir. 

Q.    Whose  ? 
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A.  I  suppose  this  was  Lorenz — Here  [114] 
is  *'E.A.S„"  which  is  Earl  Smith,  and  inside  is  the 
brown  heroin  such  as  comes  out  of  Mexico. 

Q.  I  hand  you  Governmnt's  Exhibit  10  for  iden- 
tification, I  will  ask  you  to  examine  it  and  see  if  y(>u 
can  identify  the  exhibit,  please. 

A.  This  is  being  sealed  with  the  tape,  I  have 
my  initials  on  the  tape,  ''O.W.J."  Here  is  "E.A.S." 
for  Smith  on  that,  also  there  is  my  "O.W.J."  here 
and  "E.A.S."  and  "H.H.F."— I  think  that  must 
be  some  chemist's  markings.  These  are  mine  here. 
Here  is  my  "O.W.J."  here  and  "H.H.,  Art.  E.A.S." 
That  is  my  "O.W.J."  This  is  the  paper  they  were 
wrapped  in.  It  is  of  no  significance,  but  it  was  all 
kept  just  as  received. 

Q.     These  are  the  four  cans  you  got? 

A.  These  are  the  four  cans  I  received  actually 
delivered  from  Frank  Colbert.  I  paid  Art  Leyvas 
a  thousand  dollars  for  those  four  cans  in  Govern- 
ment money. 

Q.     And  you  turned  that  over  to  whom? 

A.     Mr.  Earl  Smith. 

Q.  At  that  time  they  had  no  stamps,  revenue 
stamps  on  them? 

A.     No,  sir,  none  whatsoever. 

Q.  And  they  had  no  permit  from  the  Treasurer 
of  the  United  States,  did  they?  [115] 

A.     Beg  Pardon? 

Q.  They  didn't  have  a  form  issued  in  blank  for 
that  purpose  on  the  sale  of  narcotics  issued  by  the 
Secretary  of  the  Treasury  of  the  United  States? 
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A.     No,  sir ;  they  did  not. 

Q.  After  the  purchase  of  these  four  cans  for 
a  thousand  dollars  from  Arturo  Leyvas,  what  next 
did  you  do  ? 

A.  On  the  following  morning  I  met  Arturo 
Leyvas  at  the  corner  of  Monroe  and  First  Street 
here  in  the  City  of  Phoenix.  I  had  a  conversation 
with  him  there  about  buying  this  heroin  and  he 
said,  "Have  you  got  the  money?"  And  I  told  him 
that  I  did  have,  and  he  said,  "Well,  get  in  this  car," 
and  he,  at  that  time  was  driving  this  beat-up  '38 
Chevrolet  with  License  No.  55999  on  it  which  Colimo 
had  used  on  my  first  purchase  from  him.  He  drove 
me  down  the  street  one  block,  turned  and  drove  a 
little  over  a  block  and  parked  at  the  entrance  of 
Sears  Department  Store  and  double  parked  right 
there  in  the  middle  of  the  street,  and  meanwhile  he 
had  given  me  quite  a  talk  about  how  I  could  cut 
this  down,  and  he  was  going  to  furnish  cutting 
powder  as  well  as  the  heroin.  He  then  picked  up  an 
envelope  that  he  had  somewhere  [116]  down  beside 
the  seat  somewhere,  I  didn't  see  just  where  he  got 
it,  he  just  reached  down  with  his  left  hand  down  low 
and  came  up  with  the  envelope  and  he  said,  "I 
weighed  out  just  the  right  amount  of  this  cutting 
powder  for  you  to  use  with  this  heroin  so  you  can 
make  some  money  out  of  it  and  you  won't  have  to 
bother  about  going  ahead  and  buying  it  here,  and 
you  can  just  cut  it  and  go  ahead  and  start  selling  it. 
I  told  him  that  I  didn't  want  to  go  any  place  buying 
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that  powder  and  I  was  glad  he  was  furnishing  it 
for  me  and  gave  him  a  little  talk  there  which  made 
him  feel  good  about  furnishing  the  powder,  and  he 
pulled  out  another  envelope  in  which  he  had  some 
heroin  and  which  he  opened  up  and  showed  me  the 
heroin  and  incidentally,  one  of  these,  maybe  both  en- 
velopes, was  some  blue  paper,  something  similar, 
perhaps  the  same  in  which  the  sample  of  heroin  was 
given  to  me,  and  he  then  handed  me  this  heroin.  He 
said  it  was  real  brown  and  he  kept  telling  me  to  cut 
it  and  make  a  pretty  good  color  and  I  would  make 
some  money  out  of  it.  I  paid  him  at  that  time  we 
were  parked  there.  I  put  the  heroin  inside  of  my 
shirt  pocket  and  we  drove  around  about  three  blocks 
and  he  come  back  and  let  me  out  at  the  hotel  on 
Third  Street.  [117] 

Q.     What  is  the  name  of  that  hotel? 

A.     Normandie. 

Q.     How  much  did  you  pay  him? 

A.     I  paid  him  $475. 

Q.  What  kind  of  a  package  was  it  in,  did  you 
say? 

A.  Either  the  mixing  powder  or  that  powder  was 
in  a  blue  envelope.  That  was  just  about  the  same 
as 

Q.  Then  what  took  place  after  that  transaction 
with  this  heroin? 

A.  I  took  it  immediately  to  my  residence,  got 
hold  of  Agent  Smith  and  turned  it  over  to  him. 

Q.     Then  what  took  place  after  you  turned  that 
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heroin  over  to  Mr.  Smith ;  what  was  your  next  activ- 
ity in  this  case,  Mr.  Johnson"? 

A.  I  don't  recall  there  was  any  more  at  fliat 
particular  time. 

Q.    Any  the  next  day,  or  whenever  it  was"? 

A.  On  November  7th  I  met  Arturo  Leyvas  at 
the  Avalon  Bar,  which  was  down  on  the  main  street 
here  in  Phoenix,  and  at  that  time  he  told  both  Frank 
Colbert  and  I  that  he  was  leaving  for  ten  or  twelve 
days,  and  that  if  I  needed  anything  from  him  I'd 
better  buy  it  now  because  he  was  not  going  to  be 
available,  and  I  told  him  that  I  was  pretty  well  fixed 
right  now,  I  had  both  mud  and  heroin,  such  as  [118] 
we  had  always  referred  to  it,  and  I  didn't  think  I'd 
need  anything.  I  asked  him  if  he  would  not  give  me 
a  phone  number  or  something  in  case  I  needed  to  get 
hold  of  somebody,  I  could  get  hold  of  someone  while 
he  was  gone,  and  he  said,  ''If  you  need  anything, 
Frank  knows  how  to  get  in  touch  with  Connie."  He 
was  referring  to  his  common  law  wife,  Connie 
Duarte. 

Mr.  Primock :  I  move  that  it  be  stricken,  stating 
a  conclusion  of  the  witness. 

The  Court:     Oh,  it  may  stand. 

Q.  (By  Mr.  Thurman)  :  Did  you  ever  contact 
Connie  Duarte? 

A.  Yes,  we  did.  Frank  Colbert  had  a  couple  of 
conversations  with  her  and  I  didn't  talk  to  her  in 
the  beginning  of  this  transaction  that  we  had  with 
Connie  Duarte.  However,  on  November  14th,  Frank 
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Colbert  got  in  touch  with  me  about  2 :45  in  the  after- 
noon, and  I  met  him  at  the  Normandie  Hotel  and 
we  sat  on  the  steps  down  near  the  street  and  we  sat 
there  talking  when  Connie  Duarte  came  up  to  us. 
She  approached  the  two  of  us  sitting  there  on  the 
steps  and  she  immediately  said,  ''Hello,  Johnnie," 
and  said,  ''Art  has  told  me  about  you,"  and  Colbert 
had  made  some  sort  of  an  introduction  and  she  just 
passed  it  off  that  she  had  been  told  [119]  about  me, 
and  that  was  all  that  was  said  about  that.  She  im- 
mediately started  telling  Colbert  and  I  what  a  tough 
time  she  had  had  in  trying  to  get  hold  of  some 
heroin  for  me.  Things  didn't  work  out  very  well  on 
her  trip,  and  she  said  she  had  been  to  California 
and  she  didn't  know  whether  she  had  been  tailed 
away  from  here  or  whether  her  tracks  had  been 
picked  up  after  she  got  to  California,  but  they 
shadowed  her  up  there  and  almost  caught  up  with 
the  fellow  that  she  had  to  buy  the  stuff  from,  and 
he  didn't  permit  her  to  bring  back  but  just  a  small 
amount  of  heroin.  This  heroin,  she  said,  was  good 
white  stuff  and  her  husband  had  been  dealing  with 
this  fellow  for  a  long  time  and  they  were  just  like 
that  (indicating  by  holding  two  fingers  close  to- 
gether), and  I  could  depend  on  it  being  strong,  and 
she  had  brought  back  about  half  a  piece  and  she 
would  sell  me  that  for  $325  if  I  wanted  it  to  tide  me 
over  until  the  rest  of  it  could  come  in,  and  it  should 
come  in  in  about  two  or  three  days.  I  argued  with 
her  quite  a  little  about  the  price  there  and  how  I 
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was  going  to  get  it  and  how  I  was  going  to  take  care 
of  my  customers  with  it,  and  she,  after  that,  said, 
"I  will  go  up  and  get  it  right  now  if  you  need  some 
to  take  care  of  your  customers,  and  we  can  [120] 
have  it.  That  is  all  there  is."  I  said,  "I  will  take 
it  if  you  will  tell  me  it  is  good  strong  stuff,"  and  I 
said,  "If  you  will  guarantee  me  that."  She  said, 
"How  do  you  want  me  to  get  it?  Do  you  want  to 
send  Frank  up  for  if?"  I  said  I  didn't  care  about 
going,  Frank  could  go.  I  said,  "We  can  go  out  and 
meet  you  somewhere."  She  said,  "I  don't  want 
either  one  of  you  to  come  to  the  house  now,  I  have 
a  lot  of  company."  I  said,  "We  could  wait  here  or 
go  to  any  other  place."  She  said,  "You  wait  right 
here,  I  will  be  back  in  just  a  few  minutes,  possibly 
twenty  at  the  very  outside.  She  came  walking  up  the 
sidewalk  just  as  she  had  before  and  approached 
us  while  we  were  sitting  there  on  the  steps.  In  her 
hand  she  had  what  looked  like  a  package,  you  might 
say,  of  Kleenex.  She  was  holding  it  up  to  her  nose 
as  though  she  had  a  cold,  and  she  came  up  to  us  in  a 
rather  loud,  about  a  terrible  cold  she  had,  and  ap- 
proached us  right  there  on  the  sidewalk  and  said, 
"Have  you  got  the  money  ready?"  I  said,  "Yes,  I 
have."  I  pulled  out  my  billfold,  counted  out  the 
money  and  just  folded  it  up  and  handed  it  to  her 
as  I  sat  there  near  the  sidewalk  on  the  steps  of  this 
hotel,  and  she  just  opened  this  Kleenex  up  and 
handed  me  the  package.  I  picked  it  out  of  the 
middle.  I  [121]  said,  "Is  this  all  of  it  now?"  And 
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she  said,  "This  is  it.  It  is  about  a  half  a  piece," 
which  should  be  about  half  an  ounce.  She  said,  ''I 
am  not  even  going  to  count  your  money,  I  will  take 
your  word  for  it,"  and  she  just  flipped  with  her 
hand,  she  said,  "I  am  going  to  get  back  to  my  com- 
pany," and  she  took  off  and  I  looked  around  the 
corner  and  saw  her  driving  the  Chevrolet  with  the 
Louisiana  license  as  she  drove  away.  I  then  got  in 
touch  with  Agent  Earl  Smith  and  turned  this  heroin 
over  to  him  that  same  afternoon. 

Q.  Going  back  a  little,  Mr.  Johnson,  I  want  to 
have  you  look  at  Government's  Exhibit  13  marked 
for  identification,  and  see  if  you  can  identify  it. 

A.  This  is  the  cutting  j^owder.  This  has  been 
sealed,  no  doubt,  by  the  chemist  in  this  cellophane 
bag  here  probably,  to  protect  it  from  moisture.  This 
little  envelope  is  the  one  that  contains  the  heroin, 
very  brown. 

Q.     Can  you  identify  it ;  where  did  you  get  it  ? 

A.  This  is  the  one  that  he  delivered  to  me,  that 
Art  Leyvas  delivered  to  me  from  the  old  '38  Chevro- 
let sitting  in  front  of  Sears  here  in  downtown 
Phoenix  at  11:07  a.m.  on  the  6th  of  November, 
1948. 

Q.  That  is  the  same  time  you  got  the  [122] 
cutting  powder? 

A.  That  is  the  same  time  I  got  the  cutting  pow- 
der. He  handed  them  both  to  me.  This  was  the  regu- 
lar envelope.  It  has  been  sealed  here,  no  doubt,  to 
keep  it  from  leaking  out,  but  this  was  the  regular 
envelope  just  as  this  is. 
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Q.     You  turned  that  over  to  Earl  Smith"? 

A.     I  turned  it  over  to  Earl  Smith,  yes. 

Q.  And  at  that  time  there  was  no  Internal 
Revenue  Stamps  on  them,  neither  did  they  have  any 
forms  issued  by  the  Secretary  of  the  Treasury? 

A.     None  that  I  saw. 

Q.     Did  they  furnish  you  with  one  ? 

A.  It  would  be  the  other  way  around.  They 
would  insist  on  getting  one  from  me  if  it  had  been 
done  in  the  legal  manner. 

Q.     You  did  not  furnish  them  one,  did  you? 

A.     I  did  not  furnish  them  one,  no,  sir. 

Q.  With  respect  to  Government's  Exhibit  12  for 
identification,  I  will  ask  you  to  examine  that  exhibit 
and  see  if  you  can  identify  it. 

A.  This  was  later  wrapped  up  such  as  it  is  now 
inside  of  here.  I  put  my  initials  on  here.  It  is  a  little 
difficult  to  get  it  to  stay.  I  put  it  also  on  this  paper. 
I  received  this  at  3:57  p.m.  on  11-14-48.  There  is 
my  initials.  [123] 

Q.     How  did  you  receive  that? 

A.  I  received  this  from  Connie  Duarte,  alias 
Connie  Leyvas,  on  that  afternoon  in  Phoenix,  Ari- 
zona. 

Q.     You  furnished  them  with  no  stamps  ? 

A.     No,  sir;  I  furnished  them  with  no  form. 

Q.  And  now  look  at  the  other  package  that  was 
contained  in  the  exhibit  and  see  if  you  can  iden- 
tify it.  A.     I  can. 

Q.     All   right. 
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A.  This  is  the  package  that  I  received  from 
Frank  Colbert  on  the  13th  of  November,  1948.  This 
is  a  small  amount  of  opium  wrapped  up  in  a  little 
bit  of  cellophane. 

Mr.  Primock:  I  am  going  to  object  to  the  wit- 
ness testifying  what  the  package  contained. 

Mr.  Thurman:     Just  identify  the  exhibit. 

A.    Yes. 

Q.     Where  did  you   say  you  got  that   from? 

A.  I  got  this  from  Frank  Colbert  on  the  after- 
noon of  the  13th  of  November,  1948,  and  this  is  a 
small  amount  of  powder. 

Mr.  Primock:  We  object  to  the  witness  testify- 
ing  

Mr.  Thurman:     Just  identify  the  exhibit.  [124] 

The  Court:  He  said  it  was  a  small  amount  of 
powder.  You  wouldn't  need  an  expert  to  tell  you 
the  amount. 

The  Witness :  Which  I  also  received  from  Frank 
Colbert  at  the  same  time  and  the  same  place. 

Mr.  Thurman:  And  who  did  Colbert  get  this 
from,  did  you  say? 

A.     I  didn't  say;  we  had  not  covered  that. 

Q.  With  respect  to  this  package  that  you  have 
just  examined  and  that  you  say  you  got  from 
Mr.  Colbert,  the  upper  left  hand  corner  is  ''Ex. 
13-A,"  what  can  you  tell  us  about  that? 

A.  I  took  Frank  Colbert  out  to  the  vicinity  of 
1030  East  Moreland  on  this  afternoon,  and  I  let 
him  out  about  a  block  from  the  house. 

Q.     What  house  w^as  that  ? 
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A.  1030  East  Moreland,  which  is  the  house  of 
Arturo  Lej^as.  He  went  to  the  house,  went  in,  and 
after  a  time  he  came  out  and  he  started  walking 
back  toward  the  car  when  Alicia  Duarte,  the 
daughter  of  Connie  Duarte,  came  running  out  of 
the  house  and  called  Frank  back.  Frank  went 
back,  went  into  the  house  again,  and  they  apparently 
had  another  conversation,  and  he  came  back  to  me 
and  handed  me  these  two  exhibits  at  that  time.  I 
have  some  further  testimony  there  that  just  [125] 
occurred  to  me. 

Mr.  Primock:  I  object  to  him  making  those  re- 
marks. 

Mr.  Thurman:     What  remarks'? 

The  Court:    Yes. 

The  Witness:     It  is  relative  to  this. 

Mr.  Primock :     Let  counsel  ask  you  the  questions. 

Mr.  Thurman:  I  will  ask  you  the  questions.  Do 
you  have  any  further  evidence  you  would  like  to 
tell  the  Court  and  jury  concerning  that  exhibit, 
Mr.  Johnson  *? 

A.  At  the  time  Comiie  Duarte  delivered  to  me 
$325  worth  of  heroin,  Colbert  and  I  were  both  in 
conversation  with  her  and  Frank  said,  "It  was 
mighty  nice  of  you  to  leave  that  stuff  with  your 
daughter  Alicia  so  I  could  get  fixed  up  while  you 
were  gone,  and  that  was  just  enough  to  take  care 
of  the  need  I  had  for  it  at  that  time."  She  said, 
"That  is  all  I  have,  but  I  told  her  to  give  it  to 
you  if  you  came  out,  that  you  might  need  it." 
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Q.  (By  Mr.  Thurman)  :  After  that  particular 
transaction  that  you  just  mentioned,  what  next  did 
you  do  in  the  investigation  of  this  case,  Mr.  John- 
son? 

A.  On  the  afternoon  of  November  17th,  Frank 
Colbert  telephoned  —  dialed  the  telephone  96327 
and  he  had  held  a  conversation.  [126] 

Q.     What  was  that  phone  number"? 

A.  9-6327.  He  called  then  in  my  presence.  I 
saw  him  dial  it,  and  that,  incidentally,  is  the 

Mr.  Primock:  Just  a  moment,  I  object  to  tell- 
ing incidentally  what  anything  is. 

A.  That  is  a  restricted  number  of  Arturo  Leyvas 
at  1030 

Mr.  Primock :  I  move  that  it  be  stricken,  not  the 
best  evidence,  and  I  also  wish  the  Court  would  ad- 
monish this  witness  to  testify  only  to 

The  Court:  Did  you  try  to  find  the  number  in 
the  directory?  A.    Yes. 

Q.     You  could  not  find  it?  A.     No,  sir. 

The  Court:     All  right. 

Mr.  Thurman:  You  say  Mr.  Colbert  dialed  No. 
9-6327?  A.    Yes,  sir. 

Q.    All  right,  then  what  happened? 

A.  I  received  another  call  a  little  later  from 
Colbert.  I  was  down  towTi  waiting,  expecting  a 
call  from  Connie,  which  I  didn't  get.  Colbert 
called  me.  I  went  to  his  room  in  the  hotel,  and 
about  8 :30,  Connie  knocked  on  the  door  and  Colbert 
let  her  in,  Connie  said  Art  was  in  bed  with  a  [127] 
bad  knee  and  he  had  been  out  on  a  trip  and  had 
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got  a  lot  of  trouble  with  his  knee  and  he  couldn't 
come  down  town  at  all  to  make  any  kind  of  a 
deal,"  and  Colbert  said  in  her  presence  and  in  my 
presence  that  she  had  told  him  that  the  heroin 
would  be  $625  an  ounce,  and  I  held  quite  a  con- 
versation with  her  at  that  time  about  the  price  of 
it  and  whether  or  not  I  could  make  any  money  on 
it,  and  I  had  lost  money  on  the  brown  heroin  that 
I  had  bought  because  nobody  liked  it.  In  other 
words,  I  tried  to  get  a  lower  price  for  this  heroin, 
for  $625  an  ounce.  She  said  she  couldn't  make 
any  kind  of  a  deal  at  all  and  if  I  wanted  to  do 
anything  about  it  I  would  have  to  talk  to  Art.  I 
said,  "Well,  I  am  willing.  Can  he  meet  me  some- 
w^here,  or  what  can  be  doneT'  She  said,  "I  don't 
see  anything  wrong  in  taking  you  out  to  the  house. 
If  you  want  to  go  down,  it  is  all  right  with  me." 
I  said,  "It  is  perfectly  all  right  with  me,  I  will 
go,"  so  we  went  out,  got  in  her  car,  and  another 
thing  that  happened  here,  before  we  went  out  there, 
Connie  had  told  me  that  she  had  seen  Earl  Smith 
across  the  street  in  a  cafe,  and  at  that  time  I  said, 
"Well,  Connie,  I  am  not  going  to  have  anything  to 
do  with  this  at  all  if  he  is  around.  I  know  the 
heat  is  on,  and  if  he  is  [128]  following  you,  I  am 
not  going  to  make  any  kind  of  a  deal  at  all," 
and  she  started  talking  quite  a  bit  more  then  and 
quite  a  lot  faster,  and  she  said,  "Well,  now,  he 
isn't  following  me  around,  I  don't  think  that  he 
knows  me,  by  face  only  when  he  sees  me.  I  don't 
think  he  was  following  me.     He  just  happened  to 
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be  in  there  having  a  sandwich,  I  have  no  doubt 
it  is  just  an  accident,"  and  I  let  her  convince  me 
it  was  perfectly  all  right,  and  then  I  let  her  take 
me  up  there  to  the  house  at  1030  East  Moreland. 
She  drove  in  a  circuitous  route  among  the  streets, 
and  she  told  me  she  didn't  know  where  it  was  but 
that  she  was  willing  to  take  me  there.  Of  course, 
I  knew  where  it  was  but  I  paid  no  attention  to  the 
streets.  We  arrived  there  and  found  Art  Leyvas 
in  the  front  bedroom  with  a  lot  of  pillows  under 
his  knee  and  I  went  and  sat  down  in  a  chair  be- 
side the  bed,  and  I  had  a  conversation  for  quite 
some  time,  and  he  told  me  that  his  knee  had  been 
broken  while  he  was  in  the  penitentiary  and  that 
he  had  had  wires  put  in  it,  and  every  now  and 
then,  periodically,  it  gave  him  quite  a  lot  of  trouble, 
especially  when  he  was  out  and  had  a  lot  of  ex- 
posure, and  he  said  he  had  been  down  in  Mexico 
and  the  floods  had  been  pretty  bad  down  there, 
and  they  had  been  having  quite  a  [129]  time  get- 
ting the  stuff  out,  and  that  is  why  his  Imee  was  so 
bad  trying  to  go  through  the  hardships  trying  to 
get  narcotics.  I  told  him  I  felt  like  $625  was  a 
quite  a  little  in  view  of  the  fact  that  I  had  not 
come  out  so  well  on  the  other  deal,  and  he  told  me 
that  he  would  give  me  a  little  extra  to  make  up 
for  that  if  I  would  go  ahead  and  take  an  ounce, 
and  I  then  told  him  I  would,  and  he  called  Con- 
nie. He  said,  "Comiie,  fix  up  a  piece  for  Johmiie," 
so  I  heard  her  then  rattling  around  in  the  kitchen 
and  then  she  came  into  the  room,  a  large  round 
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table  they  had  iii  their  living  room,  sort  of  a  cof- 
fee table,  and  she  put  an  envelope  on  there  that 
had  quite  a  bit  of  powder  in  it  and  she  took  a 
nail  file  and  started  dipping  this  powder  out  and 
then  putting  it  into  another  envelope.  She  fixed 
up  what  she  said  was  a  piece,  and  came  in  and 
handed  it  to  me.  I  looked  at  it  and  asked  her  if 
that  was  a  full  piece  and  she  said  there  was  a  little 
extra  there,  that  she  had  put  in  some  more  because 
that  is  what  Art  had  told  her  to  do.  We  had  a 
little  more  conversation  there  about  opium  and  Art 
told  me  that  because  they  had  had  so  much  trouble 
getting  it,  he  was  going  to  have  to  get  $275  a  can 
if  I  only  bought  one  or  two  cans,  but  if  I  bought 
a  five  can  deal,  [130]  he  would  still  make  it  for 
$250.  He  did  make  this  statement:  He  said,  "You 
know,  I  brought  that  back  from  Culican,  Mexico." 
He  said,  "I  didn't  make  but  $50  on  each  piece  be- 
cause it  is  so  high."  Just  before  I  left.  Art  said, 
''Are  you  going  to  see  Frank  Colbert *?"  I  said, 
"I  expect  I  will.  I  haven't  seen  him  in  a  couple 
of  days  and  I  do  expect  to  see  him."  He  said, 
"I  had  Connie  fix  up  a  couple  of  shots  for  Frank," 
and  she  placed  some  more  heroin  in  a  cellophane 
bag  and  handed  it  to  me  just  like  she  handed  the 
other,  and  I  then  paid  Art  the  money  as  he  lay 
there  in  bed.  I  counted  out  $625  in  Government 
funds  and  gave  it  to  him.  After  leaving,  I  got  in 
touch  with  Agent  Earl  Smith  and  turned  the  evi- 
dence over  to  him. 

Q.     Handing     you     Government's     Exhibit     14 
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marked  for  identification,  I  will  ask  you  to  examine 

the  exhibit  and  see  if  you  can  identify  it. 

A.     There  is  my  ' '  O.W.J. ' '  right  there. 

Q.     You  can  identify  it? 

A.  Dated  11-17-48,  and  I  also  have  the  paper 
that  she  wrapped  it  in,  dated,  and  my  initials  ap- 
pear on  it  also. 

Q.     Just  which  bag  is  that  that  she  gave  you? 

A.  That  is  the  one  I  paid  $625  for.  The  small 
one  also  has  my  initials  on  it,  and  this  is  the  [131] 
one  that  Connie  gave  me  at  Art's  direction.  It 
was  supposed  to  be  for  Frank  Colbert,  and  there 
is  my  initials  on  that. 

Q.  Those  are  the  two  exhibits  you  mentioned 
in  your  testimony?  A.     Yes,  sir. 

Q.  And  did  you  have  one  of  those  forms  issued 
by  the  Secretary  of  the  Treasury  to  make  a  pur- 
chase of  that?  A.    No,  sir. 

Q.    Any  Internal  Revenue  Stamps  on  there? 

A.     There  were  no  stamps  whatsoever. 

Q.  After  receiving  the  two  exhibits  you  have 
just  identified,  what  next  did  you  do  in  your  in- 
vestigation of  this  case  with  respect  to  the  defend- 
ants mentioned  therein? 

A.  The  next  thing  that  happened  was  quite  some 
time  later.  We  had  had  considerable  trouble  with 
meeting  some  of  these  people.  They  seemed  to  be 
out  of  town  quite  a  bit.  On  the  night  of  January 
12th  I  learned  that  the  defendant  Arnold  Enriquez, 
or  Arnold  Pirata,  as  I  knew  him  during  that  time, 
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was  going  to  the  fights  at  Madison  Square  Garden, 
and  we  were  trying  to  get  in  touch  with  him,  but 
not  having  had  any  luck  getting  hold  of  Art  in 
the  last  few  days,  I  went  to  the  fight  and  took  [132] 
Frank  Colbert  with  me  and  we  saw  the  fights, 
and  managed  to  see  Arnold  there,  and  managed  to 
let  him  see  us  there,  and  after  the  fight,  Frank  Col- 
bert— during  the  fight  had  gotten  to  him  and  told 
him  he  wanted  to  talk  to  him  after  the  fights,  and 
they  met  on  the  outside  practically  clear  of  the 
crowds  just  gathering  there,  and  they  walked  be- 
hind an  automobile  that  was  parked  near  the  curb 
there  where  they  held  a  conversation.  I  didn't 
hear  any  of  that  conversation.  On  the  following  day, 
which  was  January  13th,  I  went  to  Pirata's  Club, 
which  it  was  called  at  that  time,  having  been 
changed  over  from  the  Pan-American  Club  mean- 
while, where  I  had  a  conversation  with  Charlie 
Pacheco,  and  I  asked  Charlie  Pacheco  if  he  would 
call  Arnold  for  me. 

Q.     That  is  Arnold  Enriquez"? 

A.  Arnold  Enriquez,  Arnold  Pirata,  as  I  called 
him,  Pirata.  I  asked  Charlie  Pacheco  if  he  would 
telephone  Arnold  Pirata  and  see  if  he  would  come 
down  to  the  Club,  I  wanted  to  talk  to  him.  Charlie 
Pacheco  did  call  and  he  came  back   about  a 

Mr.  Primock :  I  am  going  to  object  to  what  Char- 
lie Pacheco  said,  it  is  hearsay. 

Q.  (By  Mr.  Thurman) :  Just  tell  what  hap- 
pened after  Paclieo  made  this  call.  [133] 
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A.  This  was  about  two  o'clock,  or  somewhere 
in  that  vicinity.  I  stayed  at  the  Club  waiting,  and 
in  about  4 :15  Arnold  Pirata  and  Joe  Martinez  came 
into  the  Club,  Arnold  sat  down  beside  me  and 
said,  "Hi,  Johnnie,"  and  sat  on  the  stool,  and  Joe 
Martinez  said,  "I  am  going  to  get  a  sandwich," 
and  he  went  over,  I  suppose,  to  a  restaurant  there. 
I  just  saw  him  go  out  of  the  Club.  Pacheco  and 
the  defendant  Pirata  and  I  sat  there  for  a  few 
minutes.  We  had  a  beer,  we  ate  a  couple  of  hard 
boiled  eggs,  and  during  that  time  we  had  a  con- 
versation about  the  sign  that  Pacheco  was  getting 
from  Pirata  to  put  it  up  in  front,  and  how  much 
it  was  costing  to  hang  it,  and  just  things  in  general 
were  discussed  while  Charlie  Pacheco  was  there. 
Charlie  Pacheco  went  on  up  to  the  front  and 
started  waiting  on  other  customers  and  we  started 
up,  and  I  started  talking  with  Arnold.  I  told  him 
I  had  talked  to  some  customers  by  long  distance 
and  I  needed  to  get  hold  of  some  stuff  right  away, 
and  I  had  not  been  able  to  get  hold  of  Art  Leyvas 
at  all,  I  didn't  know  what  I  was  going  to  do  if 
I  couldn't  get  hold  of  something.   He  said  to  me 

Mr.  Primock:     Who  said*? 

A.  The  defendant  Pirata  said, ' '  There  isn't  [134] 
anything  in  town,  and  you  will  not  be  able  to  get 
anything  until  Art  gets  back."  He  said,  "I'd  like 
to  help  you,  but  there  isn't  anything  I  can  do  until 
the  stuff  gets  here."  I  then  said  to  Arnold,  "Will 
it  be  possible  to  get  a  fun — 100  fun  jar  to  get  to 
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my  customer  before  that  time  so  I  can  get  it  to 
him  right  away,"  and  Arnold  then  said,  "Have  you 
called  Connie'?"  I  said,  "I  don't  know  her  num- 
ber," and  he  said,  "Doesn't  Frank  know  it?"  I 
said,  "Yes,  Frank  knows  it,  but  he  won't  tell  me, 
and  I  think  he  is  giving  me  the  run-around  the 
same  as  Art,  because  I  have  not  been  able  to  get  in 
touch  with  either  one  of  them,"  and  he  said,  "Well, 
do  you  know  Comiie?"  I  said,  "Yes,  I  know  her, 
she  has  had  me  out  at  the  house,"  and  he  im- 
mediately said  something  to  Joe  Martinez,  who  had 
come  back  in  the  Club,  in  Spanish,  and  Joe  Mar- 
tinez said,  "Johnnie,  how  about  a  game  of  shuf- 
fleboard,"  and  Pirata  then  left  the  Club,  We  played 
two  games  of  shuffleboard,  Joe  Martinez  and  I, 
and  just  as  we  were  finished  with  the  second  game, 
Pirata  came  back  in  and  he  said,  "Johnnie,"  he 
said, ' '  I  know  that  Art  is  going  to  be  back  tomorrow 
night.  If  you  will  be  here  between  5:00  and  5:30, 
I  will  see  to  it  that  Art  meets  you  right  here." 
I  said,  "I'll  be  here,"  and  he  said,  [135]  "Come  on, 
Joe,"  and  he  left.  So,  on  the  following  day,  which 
was  January  14th,  I  went  to  the  Club  at  5:00 
o'clock,  and  when  I  got  there  I  found  that  Colimo 
was  there. 

Q,     That  Jerez  again "? 

A.  Jerez.  Colimo  was  there.  We  talked  a  few 
minutes,  played  with  some  of  the  machines,  and 
Colimo  said,  "Come  on,  go  with  me."  I  said, 
"I   can't  go  any  place  right  now,   I   am  waiting 
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for  somebody."  He  said,  *'Are  you  waiting  for 
Art?"  I  said,  "Yes,  I  am."  He  said,  "Well,  Art 
is  tied  up  and  Arnold  told  me  to  come  down."  I 
said,  "Well,  that  may  be  so,  but  Arnold  told  me 
to  be  right  here  and  Art  would  meet  me,  and  that 
is  what  I  am  going  to  do,"  and  Colimo  then  said, 
"Why  haven't  you  talked  to  me,  or  why  haven't  you 
done  any  of  this  dealing  with  me?"  And,  we  had 
quite  a  long  conversation  there  about  why  I  had 
quit  dealing  with  him,  and  I  told  him  that  I  just 
didn't  care  to  deal  with  him  any  more,  the  crook, 
so  I  said,  "I  had  been  dealing  with  Art,  and  that 
is  who  I  was  going  to  talk  to,  and  that  is  all  there 
was  to  it.  Well,  he  said,  "Well,  I  will  send  Art 
over,  then,"  so  he  left  the  Club  then  and  about 
5:35  Art  Leyvas  came  into  Pirata's  Club  and  we 
went  up  to  the  bar,  had  a  drink,  and  he  asked  me 
to  come  [136]  across  the  room,  and  we  sat  at  the 
table  across  the  room  where  we  had  a  talk,  and  I 
asked  Art  considerable  about  some  heroin  that  we 
had  been  talking  about,  and  he  told  me  that  he 
thought  he  was  going  to  get  some  that  he  could 
sell  for  less  than  $500,  and  I  had  told  him  I  was 
interested,  however,  he  told  me  it  would  be  30  or 
40  days  before  he  was  going  to  be  able  to  get 
any  because  of  the  flood  in  Mexico,  and  they  just 
couldn't  get  that  kind  of  stuff  out,  and  they  have 
to  go  too  far  to  get  it,  and  there  was  too  much 
trouble  down  there  because  of  the  flood,  and  then 
Leyvas  said,  "So  Colimo  said  you  didn't  want  to 
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talk  to  him,"  and  I  told  him  why  I  didn't  want 
to  because  he  had  tried  to  gyp  us  and  that  I  had 
not  been  satisfied  with  dealing  with  him,  I  had 
been  dealing  with  Art,  and  we  wanted  to  continue 
dealing  with  him."  I  said,  "That  is  the  reason  I 
got  in  touch  with  Arnold,  I  didn't  want  to  get  in 
touch  with  these  other  boys,  I  didn't  want  to  deal 
with  them  any  more."  He  said,  "Arnold  told  me  to 
contact  you,  but  I  was  busy,  and  Colimo  came  down 
and  he  started  to  tell  you  and  Frank  Colbert  you 
should  not  have  got  mad  at  him,"  and  Leyvas  told 
me  that  the  mud  was  pretty  hard  to  get  at  the 
time,  the  opium,  [137]  that  because  of  the  flood, 
and  that  he  could  supply  anything  up  to  eight  or 
ten  cans  right  now  and  that  would  be  all  that 
could  be  supplied  at  that  time,  and  I  told  him 
that  I  could  get  along  with  three  cans  if  it  was 
going  to  run  him  short,  and  he  said,  "Well,  it  is 
going  to  cost  you  more  because  I  will  have  to  get 
more  than  $250  unless  you  want  to  buy  four  cans." 
I  told  him  then  I'd  take  the  four  cans,  and  he 
started  then  telling  me  how  much  better  the  stuff 
was  and  that  I  would  really  have  better  results 
from  this  than  I  had  before.  He  said,  "I  am  going 
to  be  tied  up  a  little  bit,  I  am  going  to  send  Colimo 
down."  He  said,  "Colimo  is  a  good  boy,  but  he 
takes  some  handling,  and  I  can  handle  him.  He 
will  be  here  to  meet  you  at  10 :00  o'clock."  I  told  him 
I  hated  to  wait  so  long,  I'd  like  to  get  it  a  little 
quicker.     He  said,  "Be  here  at  9:00,  and  by  9:00 
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o'clock  we  can  make  a  deal,"  and  I  left  the  Club 
at  that  time,  and  at  9:00  o'clock  I  arrived  at  the 
Pirata  Club  and  waited,  and  at  about  9:23,  Colimo 
came  in,  approached  me  at  the  bar.  I  offered  to 
buy  him  a  drink.  He  declined.  I  said,  ''Am  I  to 
follow  you?"  He  said,  "I  will  go  with  you,"  and  we 
walked  out  of  the  Club  and  got  in  a  Govermnent 
car,  and  he  [138]  directed  me  how  to  drive.  He 
said,  "Drive  straight  north  on  Sixteenth,"  and  we 
drove  for  four  or  five  blocks,  and  he  said,  "Turn 
right,"  and  during  this  ride,  well,  he  kept  lookmg 
out  of  the  ^^dndows  and  seeing  if  we  were  followed, 
and  so  on,  and  he  directed  me  to  drive  about  four 
or  five  more  blocks,  and  I  —  It  wasn't  that  far, 
because  we  went  up  on  Nineteenth,  it  was  three 
blocks,  and  we  turned  right  on  Niueteenth  Street 
and  went  down  across  Wasliingi:on  and  went  two  or 
three  blocks  there.  It  was  pretty  dark,  I  didn't  want 
to  appear  too  obvious  and  see  w^here  we  were  going, 
but  when  we  turned  and  started  going  east  again 
and  in  about  the  middle  of  this  block  I  saw  a  tree 
there,  rather  a  small  tree,  and  in  front  of  it  I  saw 
a  man  that  I  had  picked  up  with  my  headlights, 
and  upon  arriving  near  there.  Art  said,  "Pull  over 
by  that  tree"  —  Colimo  said  that,  and  Art  Leyvas 
was  standing  there  under  the  tree.  Colimo  opened 
the  door  and  Art  reached  right  dowai  beside  the 
tree  and  picked  up  a  package  wrapped  in  paper 
and  got  into  the  car.  We  had  a  little  conversation 
there  and  he  started  taking  the  wrapper  off  and 
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opening — We  opened  all  of  the  cans.  He  got  a 
flashlight  out,  and  Colimo  had  a  little  trouble  get- 
ting it  on,  and  he  cussed  him  [139]  out,  told  him 
he  couldn't  do  anything.  He  grabbed  the  flashlight 
away  from  him  and  flashed  it  on  and  showed  me 
the  opening — He  called  my  attention  to  it  and  told 
me  it  was  filled  to  about  three-quarters  of  an  inch 
from  the  top.  He  said,  "We  keep  this  in  the  dirt 
when  it  is  cool  and  there  is  enough  room  for  expan- 
sion, and  it  won't  run  over  the  top."  He  gave 
me  a  selling  point  for  not  filling  them  full.  As 
we  talked,  a  car  made  a  turn,  came  toward  me 
with  the  headlights  toward  us,  and  I  started  to  get 
the  opimn  down,  I  was  afraid  somebody  might  be 
checking  on  us,  and  Colimo  said,  "You  don't  need 
to  be  afraid  in  this  section,"  he  said,  "All  of  these 
people  up  here  are  on  the  alert  and  no  law  can 
start  coming  around,  they  just  start  whistling,  and 
the  deal  would  be  perfectly  all  right."  He  said, 
"That  happens  to  be  my  brother-in-law,  and  he 
happens  to  be  making  trips  down  here  while  we  are 
making  this  deal."  That  car  passed  us  twice  while 
we  were   sitting  there   talking. 

After  I  examined  the  opium,  I  had  a  thousand  dol- 
lars in  my  other  pocket,  I  had  ten  $100  bills  which 
I  handed  to  Art  Leyvas,  and  he  started  to  count 
it,  and  he  had  the  flashlight,  so  he  just  handed  it 
over  to  Colimo,  and  he  said,  "You  count  [140]  it," 
and  Colimo  counted  it,  and  Art  Leyvas  said,  "Say, 
there  is  something  else  I  want  to  talk  to  you  about. ' ' 
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I  had  talked  to  him  previously  about  some  New 
York  connections  I  had.  He  said,  "I  wish  you 
would  get  in  touch  with  your  New  York  connections 
and  see  if  you  can  get  some  hot  money."  He  said, 
"We  could  take  that  queer  money  into  Mexico  and 
buy  a  lot  of  opium  with  it,"  and  he  said,  "I  will 
split  the  profits  with  you  and  we  will  make  some 
money  on  it."  I  told  him  I  would  see  what  I 
could  do  and  talked  to  him  there  about  five  min- 
utes along  that  line,  and  as  I  started  to  pull  away, 
they  got  out  of  the  car,  of  course,  and  I  saw  the 
Chevrolet  with  the  Louisiana  license  parked  up  in 
the  driveway  of  this  place.  I  then  went  away. 
Colimo  admonished  me  just  before  I  left  that  I 
need  not  be  afraid  while  I  was  in  this  section,  but 
to  be  very  careful  when  I  got  out  across  Wash- 
ington and  Van  Bur  en.  I  went  up  to  my  residence 
and  got  in  touch  with  Agent  Smith  and  turned 
the  opium  over  to  him. 

Q.  I  hand  you  Government's  Exhibit  18  for 
identification  and  ask  you  to  open  it  and  examine 
the  contents  and  see  if  you  can  identify  it.  How 
many  cans  did  you  say  you  purchased  at  that 
time?  A.     Four.  [141] 

Q.  Can  you  identify  those  as  being  the  cans 
that  you  received  at  that  time'? 

A.     Yes,  sir.    That  one  has  my  initials  on  it. 

Q.  That  is  all  right,  you  can  identify  them  for 
him  again  also  on  cross-examination, 

A.     This  one  has  it,  this  one  has  it,  yes,  sir. 
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Q.     And  you  turned  these  over  to  Earl  Smith? 

A.     Yes,  sir. 

Q.  They  are  practically  in  the  same  condition 
now  as  they  were  at  the  time  you  turned  them  over 
to  Earl  Smith?  A.     They  are,  yes,  sir. 

Q.     Except  the  leakage?  A,     Yes,  sir. 

Q.  And  you  furnished  to  them  no  Treasury  per- 
mit to  purchase  it?  A.     No,  sir. 

Q.  And  it  had  no  Internal  Revenue  Stamps  on 
it?  A.    No,  sir. 

Q.     Cancelled  or  otherwise?  A.     No,  sir. 

Q.  Now,  can  you  tell  us  the  next  time  you  en- 
tered into  the  picture  of  this  investigation? 

A.    Yes,  sir. 

Q.    About  when  was  it? 

A.  It  was  on  the  afternoon  of  January  29th, 
1949.    [142] 

Q.  What  did  you  do  at  that  time  with  respect 
to  the  investigation? 

A.     I  was  at  the  Pirata  Club. 

Q.  Now,  this  was  in  January  29,  1949,  this  Pan- 
American  Club,  what  was  it  named  at  that  time? 

A.  That  was  Pirata 's  Club,  or  Pirata 's  Inn,  I 
believe  was  the  name  that  was  on  the  outside.  I 
don't  know  how  it  was  registered,  but  it  had  an 
electrical  sign  outside,  a  neon  sign  on  it  "  Pirata 's 
Inn." 

Q.  Did  you  know  the  owner  and  operator  of 
Pirata 's  Inn  at  that  time?  A.     Yes,  sir. 

Q.     And  who  was  it? 
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A.  The  owner  was  the  defendant,  Arnold  En- 
riquez. 

Q.  All  right.  Now,  on  that  date  what  took  place 
at  this  particular  place  ? 

A.  I  had  a  conversation  with  Charlie  Pacheco 
who  was  manager  of  that  Club.  I  told  him  I  had 
not  been  able  to  see  any  of  the  boys  aroimd,  I 
couldn't  find  Arnold  or  Art  or  Colimo,  and  I  wanted 
him  to  get  in  touch  with  somebody  and  asked  him 
if  he  knew  where  I  could  call  some  of  them,  or 
how  I  could  get  in  touch  with  them,  and  he  called 
his  son,  young  Nacho,  and  asked  him  to  call  [143] 
the  house  of  Art  Leyvas. 

Mr.  Primock:  I  object  to  that  as  hearsay,  your 
Honor. 

The  Court:     Yes,  that  is  probably  so. 

Mr.  Thurman:  I  know  it  is  difficult,  Mr.  John- 
son, but  just,  when  they  are  not  in  the  case,  that  is, 
the  defendants,  why 

A.  Well,  anyway,  pretty  soon  Nacho  called  me 
to  the  telephone  and  said,  ''Joe  wants  to  talk  to 
you."  Anyway,  I  went  to  the  telephone,  and  he 
said,  "This  is  Joe  Martinez." 

Q.     Did  you  recognize  his  voice  ? 

A.  No,  I  didn't  recognize  his  voice.  He  said 
that,  and  I  said 

Mr.  Primock:  I  am  going  to  object  to  any 
further  testimony  as  to  what  happened  on  the  tele- 
phone, as  long  as  the  witness  says  he  could  not 
recognize  the  voice  as  being  that  of  Joe  Martinez, 
on  the  ground  that  it  is  hearsay. 
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The  Court:  Well,  that  may  have  been  verified 
later.   Go  ahead. 

A.  In  about  30  minutes  Joe  Martinez  came  to 
Pirata's  Club,  and  he  came  over  and  sat  down  at 
the  table  where  I  was  sitting,  and  we  had  a  con- 
versation, and  he  said,  "What  is  the  matter,  Man?" 
I  told  him,  I  said,  "Well,  I  am  just  out  of  [144] 
stuff.  I  am  trjdng  to  get  hold  of  some  in  the  City, 
I  can't  get  it."  I  said,  "I  thought  I'd  call  you  and 
see  what  you  can  tell  me,"  and  he  said,  "Don't  you 
know  all  of  those  fellows  are  in  jail  in  California'?" 
I  said,  "I  found  it  out,  I  hadn't  known  about  it 
before."  He  said,  "You  should  not  call  the  house 
at  this  time,  they  probably  have  the  phone  tapped 
out  there."  I  said,  "I  didn't  know  that  before, 
I  couldn't  help  it,  because  we  had  called  Connie  so 
many  times,  and  he  said,  "Well,  that's  the  way  it 
is."  I  said,  "Well,  I  need  to  get  hold  of  something 
right  away,  I  need  it  bad,  and  I  want — I  am  going 
to  lose  my  customers  if  I  have  to  put  up  with  all  of 
this  being  pushed  around  and  not  being  able  to  get 
as  much  as  I  wanted,  however,  I  'd  like  to  buy  short, 
in  other  words,  a  small  quantity,  until  I  can  get 
hold  of  these  fellows,  get  back  into  town.  He  said 
he  didn't  have  any  short  stuff  at  aU,  but  he  did 
know  about  some  cans  that  were  in  town,  he  be- 
lieved he  could  do  something  about  it.  He  said  it 
was  pretty  high.  I  said,  "How  much  is  it?"  And 
he  said,  $350  a  can."  I  told  him,  "That  is  too  much 
for  me."  I  pulled  out  my  billfold  and  I  had  $270  in 
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my  billfold.  I  said,  "That  is  all  I've  got,  I  can't 
do  anything  better  than  that,"  and  he  said,  "Well, 
I've  got  $130  here  that  I  will  put  it  in  with  you 
and  you  can  pay  me  back  later  if  you  want  to  get 
a  can."  I  told  him  I  wouldn't  do  that,  it  was  just 
too  much  money,  I  was  not  going  to  pay  that  kind 
of  money  for  it,  and  he  said,  "Wait  a  minute," 
and  he  went  over  to  the  telephone.  I  didn't  hear 
what  was  said,  but  he  came  back  to  me  in  just  a 
minute  and  he  said,  "Say,  I  misunderstood  that 
fellow. ' '  He  said,  ' '  The  price  is  $250  a  can. ' '  I  said, 
"Well,  that's  just  fine,  I  am  fixed  up  just  right. 
I  will  take  it,"  and  he  said,  "Where  do  you  want 
the  package  at?"  I  said,  "It  doesn't  make  any 
difference  to  me."  He  said,  "I  will  have  to  go  get 
it."  He  said,  "It  would  just  take  me  a  few  min- 
utes." I  said,  "Well,  as  long  as  you  are  going  after 
it,  you  might  as  well  take  the  money  with  you,  and 
I  jDaid  him  $250  in  the  restroom  of  Pirata's  Club, 
which  was  about  6 :25  I  had  arrived,  and  it  was  just 
a  few  minutes  later  that  he  left  the  Club,  and  as 
he  left,  he  said,  "I  will  go  get  the  can,  I  will  bring 
it  back  and  put  it  in  your  car,  and  I  wiU  come  in 
and  tell  you  about  it."  I  said,  "I  don't  care  much 
about  dealing  around  the  Club  anyway,  it  is  a  little 
hot."  I  said,  "Suppose  I  drive  off  some  place  [146] 
and  you  can  meet  me.  You  tell  me  where  to  go." 
He  said,  "Go  out  24th  Street  and  wait — Go  out  to 
Van  Buren  and  wait  just  on  the  other  side  of  24th 
Street,"  which  I  did.  I  drove  out  there  in  a  Gov- 
ernment car,  parked,  and  in  about  15  minutes  he 


184  Ai'noJd  Enriquez  vs. 

(Testimouy  of  Okla  TT.  Johnson.) 
came  to  the  car,  opened  the  right  hand  door,  got 
in,  sat  down  beside  me  and  handed  me  the  can  of 
opium.  He  stated  that  he  just  had  gotten  a  wire  at 
the  house  from  Arnold,  and  that  Araold  said  to 
get  his  ass  out  there  to  California  and  get  them  a 
new  lawyer,  and  then  he  left  the  car  and  said  he 
had  to  get  going  right  now.  and  that  is  the  last  I 
saw  of  him. 

Q.     What  did  rou  do  with  that  exhibit  ? 

A.     I  turned  it  over  to  Mr.  Smith. 

The  Court :  TVell.  we  ^vill  suspend  here  imtil 
10:00  o'clock  in  the  morning.  Keep  in  mind  the 
Court's  admonition. 

(Thereupon  a  recess  was  had  at  4:35  o'clock, 
p.m.)  [147] 

10:00  o'clock  a.m..  April  27.  1950. 

All  panics  as  heretofore  noted  by  the  Clerk's 
record  being  present,  the  trial  resumed  as  follows: 

The  Court :     Call  your  next  witness. 

Mr.  Thumian:  Mr.  Johnson  was  on  the  stand, 
I  believe,  your  Honor. 

The  Court :     All  right,  come  forward. 

OKLA  W.  JOHXSOX, 
resumed  the  witness  stand  and  testified  further  as 
follows : 

Mr.    Thunuan:     Please   read   the   last  question? 

(Thereupon  the  last  question  and  answer  was 

read  by  the  reporter). 
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Direct  Examination 
(Resumed) 
By  Mr.  Thurman: 

Q.  I  hand  you  Government's  Exhibit  No.  20  for 
identification  and  I  will  ask  you  to  examine  it,  Mr. 
Johnson,  and  see  whether  or  not  you  can  identify 
the  exhibit. 

A.  Yes,  sir.  That  is  my  initials,  O.  W.  J.  1- 
29-49. 

Q.  And  that  is  the  can  that  you  received  from 
who  on  that  date  ■? 

A.     Joe  Martinez,  here  in  the  City  of  Phoenix. 

Q.     And  it  was  tui-ned  over  to  Mr.  Smith?  [148] 

A.     That  is  right. 

Q.  Any  stamps  on  it;  did  you  have  one  of  those 
forms  issued  by  the  Secretary  of  the  Treasury  for 
the  purchase  of  that? 

A.     No,  sir,  I  did  not. 

Q.  Did  you  participate  any  further  in  this  in- 
vestigation,   Mr.    Johnson?  A.     Yes,    sir. 

Q.     And  in  what  way? 

A.  Well,  I  had  another  conversation  or  two  be- 
fore the  arrests  were  made  with  the  defendants. 

Q.    With  this  defendant  here  ? 

A.  Not  with  this  defendant.  I  had  a  conversa- 
tion with  Colimo — Arturo  Jerez, 

Q.     Where  did  that  conversation  take  place? 

A.  At  the  Pirata  Club  at  Sixteenth  and  Wash- 
ington. 

Q.    About  what  date? 
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A.     It  was  on  February  3d,  1949. 

Q.     And  who  was  there  at  that  time  ? 

A.  Just  Colimo  and  I  were  talking  there.  There 
were  others  in  the  bar,  but  we  were  separated  from 
other  people. 

Q.     What  time  of  day  was  it  ? 

A.  I  just  say  in  the  afternoon.  I  don't  have  any 
special  time  noted.  I  know  it  was  fairly  [149] 
early,  probably  2:00  or  2:30  in  the  afternoon. 

Q.  What  did  you  say  to  him  and  what  did  he 
say  to  you  in  substance,  with  respect  to  this  case? 

A.  We  were  sitting  at  one  end  of  the  bar  having 
a  beer  and  talking,  and  I  said,  "I  hear  you  fellows 
had  a  lot  of  trouble  up  on  California."  He  said, 
"Yes,  we  sure  did."  He  said,  "We  made  bail  out 
there." 

Mr.  Primock:  I  am  going  to  move  that  that  be 
stricken  as  immaterial  and  object  to  further  ques- 
tioning along  that  line,  your  Honor. 

The  Court:  Well,  I  think  that  part  of  it  is, 
what  happened  to  them  in  Calfiornia.  There  might 
be  other  parts  that  might  be  material.  They  might 
have  been  acquitted  in  California. 

Mr.  Thurman:  It  is  not  particularly  about  the 
arrest,  that  is  simply  an  item  that 

The  Court:  Well,  I  know,  but  that  item  prob- 
ably the  jury  should  not  hear. 

Mr.  Thurman:  Withdraw  the  question.  You 
may  cross-examine. 
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Cross-Examination 
By  Mr.  Primock: 

Q.     Is  Okla  W.  Johnson  your  correct  name? 

A.     Yes,  sir. 

Q.  And  what  names  were  you  going  under  when 
you  were  dealing  with  these  defendants  ? 

A.  I  used  my  true  name,  only  1  was  called 
"Johnnie"  about  all  of  the  time. 

Q.  Did  you  tell  them  your  name  was  Okla  John- 
son? 

A.  Well,  this  membership  card  I  got  out  of  the 
Club  was  made  out:  "Okee  Johnson."  That  is  the 
way  they  spelled  it. 

Q.  Were  you  introduced  to  them — Were  you  in- 
troduced to  them  as  Okla  Johnson  or  Johnnie 
Johnson,  or  how  were  you  introduced  to  them? 

A.  They  asked  me  my  name  for  that  member- 
ship card.  I  said, ' '  Okla  Johnson. ' ' 

Q.  Just  a  minute,  please.  You  said  earlier  that 
somebody  named  Joe  Araga  introduced  you  to  these 
peo5)le  ?  A.     Yes. 

Q.  What  name  were  you  introduced  to  these 
people  under,  Okee  Johnson,  Okla  Johnson,  or 
Johnnie  Johnson? 

A.  I  think  he  said,  "This  is  Johnnie,"  because 
there  was  no  formal  introduction,  it  was  just  a  mat- 
ter of  meeting  with  these  people.  I  don't  believe 
the  full  names  were  actually  brought  [151]  out  at 
that  time. 
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Q.  Of  course,  these  defendants  didn't  know  you 
were  a  narcotic  agent,  did  they?  A,     No,  sir. 

Q.  Now,  the  first  sale  that  you,  or  the  first  deal- 
ings you  had  with  them,  you  said,  was  October 
3d,  '48?  A.     No,  I  don't  believe  I  did. 

Q.     When  was  the  first  sale  ? 

A.     The  26th  of  September,  1948. 

Q.     The  26th  of  September  ? 

A.     I  believe  that  is  correct. 

Q.  You  purchased  then,  you  say,  some  mari- 
juana cigarettes?  A.     That  is  correct. 

Q.    What  did  you  do  with  those  cigarettes? 

A.     I  turned  those  in. 

Q.     You  turned  those  in  to  who  ? 

A.     To  Mr.  Smith,  yes,  sir. 

Q.  Now,  Mr.  Johnson,  where  did  you  get  the 
money  that  was  used  to  purchase  all  of  these  nar- 
cotics ? 

A.     It  was  supplied  by  the  Government. 

Q,  And  how  much  money  did  you  expend  on 
this  particular  case? 

A.     I  don't  know,  I  haven't  added  it  up.  [152] 

Q.  Well,  approximately  how  much  money  would 
you  say? 

A.     I  suppose  I  spent  about  $5000  myself. 

Q.     And  where  would  you  get  this  mony? 

A.     From  the  Bureau  of  Narcotics. 

Q.     From  whom?  A.     From  Mr.   Smith. 

Q.     From  Mr.  Smith?  A.     Yes,  sir. 

Q.  Mr.  Smith  authorized  the  expenditure  of  all 
this  money?  A.     Yes,  sir. 
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Q.     And  that  was  Government  money "? 

A.     It  was  Government  money,  yes,  sir. 

Q.  Now,  when  you  purchased  on  September 
26th,  1948,  when  you  went  outside  and  purchased 
the  cigarettes  from  Colimo,  was  Arnold  Enriquez 
present  *? 

A.     He  was  inside  of  the  Club,  yes,  sir. 

Q.  He  was  not  outside  where  the  purchase  was 
made,  was  he  ?  A.     No. 

Q.  Now,  on  October  3d  when  you  made  your 
purchase  from  Colimo  on  the  railroad  tracks  at 
Third  Street,  Arnold  Enriquez  was  not  present, 
was  he  ?  A.     No,  sir.  [153] 

Q.  Now,  on  October  29th,  when  you  made  the 
purchase  from  Colimo  in  which  you  gave  him  $300, 
I  believe,  Arnold  Enriquez  was  not  present,  was  he  ? 

A.  I  don't  think  I  ever  gave  Colimo  $300.  What 
is  the  date? 

Q.     October  29th. 

A.     No,  that  was  Arturo  Leyvas. 

Q.     Arutro  Leyvas  ?  A.     Yes,  sir. 

Q.  All  right.  Arnold  Enriquez  was  not  pres- 
net   when  that  transaction  took  place,  was  he? 

A.  Not  out  there  in  the  street,  he  was  in  the 
Club. 

Q.  He  was  not  in  your  presence  when  that  sale 
was  made,  was  he  ?  A.     No,  sir. 

Q.  Now,  on  November  6th,  when  you  went  to 
Colbert's  room  and  you  gave  Frank  Colbert  a 
thousand  dollars  and  Leyvas  gave  you  some  small 
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paper  of  heroin  as  a  sample,  and  also  gave  you  four 
cans,   Arnold    Enriquez,   this   defendant,   was   not 
present,  was  he  %  A.     No. 

Q.  By  the  way,  on  that  particular  date  those 
four  cans  you  indicated  that  they  were,  the  initials 
''H,  H."  and  "W.  C."  alongside  of  yours  when 
you  indentified  it.   Whose  initials  was  "H.  H,"? 

A.     I  don't  know. 

Q.     Whose  initials  are  ' '  W.  C. "  1 

A.  I  don't  think  it  is  "W.  C."  "F.  C."  would 
be  Frank  Colbert,  and  that  is  probably  what  is  was. 

Q.  But  you  don't  know  anybody  by  the  initials 
''W.  C"?  A.     No,  I  don't  think  so. 

Q.  Now,  on  November  7th  you  met  Arturo  Ley- 
vas  on  First  Street  and  Monroe,  and  on  that  same 
day  you  gave  him  $475  for  some  heroin.  Arnold 
Enriquez,  this  defendant,  was  not  present,  was  he? 

A.     No,  sir. 

Q.  On  November  14th,  when  you  made  your 
purchase  on  the  steps  of  the  Normandie  Hotel  from 
Connie  Leyvas,  this  defendant  Arnold  Enriquez 
was  not  present,  was  he?  A.     No,  sir. 

Q.  At  the  time  when  you  went  out  to  the  house 
of  Arturo  Leyvas,  when  you  talked  about  he  had  a 
bad  knee  and  you  gave  him  $625,  this  defendant 
Arnold  Enriquez  was  not  present,  was  he? 

A.     No,  sir. 

Q.  On  January  14th,  1949,  when  you  and  Colimo 
met  Arturo  Leyvas  under  a  tree  and  you  gave  him 
a  thousand  dollars  for  four  cans,  Arnold  Enriquez, 
this  defendant,  was  not  present,  was  he  ? 
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A.     No,  sir. 

Q.  On  January  29th,  1949,  when  you  went  into 
Pirata's  Inn  and  Martinez  came  into  the  Chib  and 
you  made  a  purchase  from  Joe  Martinez,  this  de- 
fendant Arnold  Enriquez  was  not  j)resent,  was  he? 

A.     No,  sir. 

Q.  Now,  who  is  Frank  Colbert,  is  he  a  Govern- 
ment agent?  A.     No,  sir. 

Q.     Is  he  what  you  call  an  informer  ? 

A.    Yes,  sir. 

Q.  Do  you  know  whether  or  not  he  got  paid  for 
working  on  this  case '?  A.     Yes,  sir. 

Q.  And  do  you  know  how  much  he  got  paid  for 
working  on  this  case  ? 

A.     I  don't  know  directly,  no,  sir. 

Q.     You  didn't  pay  him  personally? 

A.     I  didn  't  pay  him,  no,  sir. 

Q.     But  you  do  know  he  got  paid  something? 

A.     I  understood  that  he  did,  yes,  sir. 

Q.  Now,  Mr.  Johnson,  you  first  worked  on  Art 
Jerez,  or  Colimo,  as  he  is  known,  you  worked  on 
him  until  you  made  a  purchase  from  him,  is  that 
correct?  A.     Yes,  sir.  [156] 

Q.  And  then  I  believe  you  stated  when  you  had 
enough  purchases  on  him,  from  him,  you  then 
turned  down  any  further  purchases  from  him? 

A.     That  is  correct. 

Q.  Then  you  went  to  work  on  Arturo  Leyvas, 
did  you  not  ?  A.     Yes,  sir. 

Q.    And  you  worked  on  him  until  you  had  made 
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enough  purchases  from  him  and  then  you  quit  him, 

is  that  correct? 

A.  Xo,  I  never  did  quit  him,  I  dealt  with  him 
from  then  on. 

Q.  And  from  him  you  just  transferred  your 
affections  to  Connie  Duarte  and  worked  on  her 
until  you  had  several  sales  with  her,  is  that  correct  ? 

A.  I  made  some  sales,  I  was  not  transferring 
any  affections. 

Q.     But  you  did  make  some  purchases? 

A.     That  is  correct. 

Q.  And  after  you  had  Connie  Duarte,  you  trans- 
ferred your  labor,  we  will  say,  to  Joe  Martinez 
until  you  had  made  some  sales  from  Joe  Martinez? 

A.    I  did. 

Q.  Then  you  went  to  work  on  this  defendant 
Arnold  Enriquez,  didn't  you?  A.     Yes.  [157] 

Q.  But  you  could  not  make  any  sales  or  pur- 
chases from  him,  could  you  ? 

A.     I  didn't  make  any,  no,  sir. 

Q.     You  tried,  did  you  ? 

A.     Yes,  sir, 

Q.  You  sent  other  people  to  this  defendant 
Arnold  Enriquez,  to  make  purchases,  didn't  you? 

A.     Xo,  I  did  not. 

Q.  Didn't  you  send  Prank  Colbeii:  to  Arnold 
Enriquez  ? 

A.  That  was  for  me  to  make  j)urchases,  it  was 
not  for  him  to  make  it. 
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Q.     Yes,  but  you  sent  other  people,  didn't  you? 

A.     Only  Frank  Colbert. 

Q.  And  didn't  he  tell  Frank  Colbert  that  he  was 
not  dealing  with  this  kind  of  stuff? 

A.     Not  to  my  laiowledeg,  he  didn't. 

Q.     Didn't  Frank  Colbert  tell  you  that? 

A.  No,  sir;  Frank  Colbert  told  me  there 
wouldn't  be  anything  until  Friday  after  that  con- 
versation with  Arnold  Enriquez. 

Q.  You  recall,  do  you  not,  testifjdng  in  the  pre- 
liminary hearing  on  March  28th,  1949,  in  Phoenix, 
Arizona?  A.     Yes,  sir. 

Q.  And  didn't  you,  in  answer  to  this  question 
by  counsel  for  the  defendant,  you  gave  this  answer  : 
"Q.  This  Frank  Colbert,  did  you  send  him  to  him? 
A.  Yes,  sir. ' '  Did  that  take  place  ? 

A.     I  expect  it  did. 

Q.  "Q.  You  did,  and  Mr.  Frank  Colbert  re- 
ported to  you  just  what  you  have  testified  to,  that 
the  man  said  he  was  not  engaged  in  the  business  at 
all?  A.  That  was  on  one  occasion  on  the  night  of 
January  the  12th  as  the  prize  fights — Q.  Yes.  A. 
— and  I  told  him  to  go  over  and  ask  Pirata  if  we 
could  buy  anything  that  night.  That  was  the  only  oc- 
casion. Q.  You  were  not  successful  in  obtaining 
anything —  A.  No.  Q.  On  that  occasion?  A. 
No.  That  is  true."  Now,  did  that  take  place? 

A.    Yes,  I  believe  it  did. 

Q.  I  will  ask  you  if  at  the  same  hearing  these 
questions  and  answers  didn't  take  place:  "Q.   Was 


194  Arnold  Enriquez  vs. 

(Testimony  of  Okla  W.  Johnson.) 
that  the  first  time  that  you  had  ever  met  Mr.  En- 
riquez'? A.  No,  sir." 

A.     What  date  was  that  again,  there  ? 

Q.     The  13th  day  of  January,  1949. 

A.     Yes,  sir. 

Q.  '*Q.  You  had  met  him  on  other  occasions'? 
A.  I  had.  Q.  But  you  had  not  approached  him  con- 
cerning any  narcotic  transactions'?  A.  That  is 
right.  Q.  Had  anybody  in  your  presence  prior  to 
that  time  [159]  approached  him  concerning  any 
narcotic  transaction'?  A.  Yes,  sir.  Q.  And  on  those 
occasions  he  informed  the  party  in  your  presence 
that  he  did  not  have  any  of  that  kind  of  stuff, 
wasn't  dealing  in  if?  Isn't  that  a  fact?  A.  Well, 
I  didn't  hear  all  the  conversation,  but  I  gather  that 
is  what  was  said  at  that  time." 

Mr.  Thurman:  Just  a  minute.  I  naturally  sup- 
posed he  was  trymg  to  impeach  this  witness,  but 
there  is  no  foudation  laid  for  this  particular  cross- 
examination,  the  proper  foundation  has  not  been 
laid,  so  I  object  to  any  further. 

The  Court:  Yes.  I  don't  see  it.  The  objection  is 
sustained. 

Q.  (By  Mr.  Primock) :  Now,  Mr.  Johnson, 
you  stated  that  on  January  29th,  1949,  Arnold  En- 
riquez was  the  owner  of  Pirata  's  Club. 

A.     As  far  as  I  knew,  yes,  sir. 

Q.  Now,  isn't  it  a  fact  that  Nacho  Pacheco  was 
the  owner  under  a  beer  license  at  that  time  and 
place  at  that  club  ? 
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A.  I  didn't  check  his  license.  I  don't  know.  I 
knew  he  managed  the  place,  and  I  had  conversa- 
tions with  him  about  Arnold  coming  down  and  fix- 
ing the  heater  and  fixing  this  and  that,  because  it 
was  his  building.   Now,  that  is  all  I  know  about  it. 

Q.  Then  you  don't  know,  and  when  you  said 
under  direct  examination  that  Arnold  Enriquez  was 
the  owner  of  the  bar,  you  were  just  guessing, 
weren't  you? 

A.     No,  sir,  that  was  my  understanding. 

Q.     It  was  your  understanding? 

A.     Yes,  sir. 

Q.  And  you  won't  definitely  state  under  oath  at 
this  time  that  Arnold  Enriquez  was  the  owner  of 
that  property  at  all  ? 

Mr.  Thurman:     I  object  to  that  as  immaterial. 

A.     As  far  as  I  know,  he  is. 

The  Court :     Wait  a  minute.  It  is  argumentative. 

Mr.  Primock :     That  is  all. 

Mr.  Thurman :     That  is  all. 

(The  witness  was  excused). 

Mr.  Thurman :  I  may  have  to  recall  this  witness. 
That  is  all  for  the  present.  Mr.  Sandoval. 
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MIKE  SANDOVAL 

was  called  as  a  witness  on  behalf  of  the  Govern- 
ment, and  being  first  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination 
By  Mr.  Thurman: 

Q.     Please  state  your  name  ? 

A.     Mike  Sandoval.  [161] 

Q.     And  where  do  you  live,  Mike? 

A.     Well,  I  live  in  El  Paso. 

Q.     During  the  year  '48,  where  were  you  living? 

A.     What  year  ? 

Q.     '48.  A.     '48?     In  Tucson. 

Q.  Tucson,  Arizona,  and  during  the  year  '48  did 
you  have  occasion  to  come  to  Phoenix,  Arizona. 

A.  I  remember  I  came  in  Christmas,  I  don't 
know  whether  it  was  '48  or  not. 

Q.     Do  you  know  Arturo  C.  Leyvas? 

A.    Yes. 

Q.  Do  you  know  Arnold  Enriquez,  this  defend- 
ant ?  A.    Yes. 

Q.     And  you  know  Ray  C.  Leyvas  ?  A.     Yes. 

Q.     And  you  knew  Connie  Duarte  ?  A.     Yes. 

Q.  Arturo  Jerez — Jerez.  How  do  you  pronounce 
that? 

A.  I  know  Arturo  Jerez,  I  knew  him  by  **Co- 
limo. ' ' 

Q.     You  knew  him  by  "Colimo"?  A.     Yes. 

Q.     You  know  Joe  Martinez  ?  A.     Yes. 

Q.  Do  you  know  where  Arturo  C.  Leyvas  was 
living  [162]  during  the  latter  part  of  the  year  '48  ? 
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A.  He  lived  on  East  Moreland  Street,  here  in 
Phoenix. 

Q.  Were  you  ever  there  during  that  year  at  the 
home  of  Arturo  C.  Leyvas?  A.     I  was  there. 

Q.     About  when  did  you  arrive  there? 

A.     I  came  here  from  Tucson  on  Christmas  Day. 

Q.     Huh?  A.     On  Christmas  Day. 

Q.     On  Christmas  Day?  A.     That  is  right. 

Q.  Who  was  there  on  Christmas  Day  when  you 
got  to  the  home  of  Arturo  C.  Leyvas,  do  you  remem- 
ber? A.     Well,  I  didn't  come  to  his  home. 

Q.    You  didn't?  A.    No. 

Q.  Did  you  ever  come  to  his  home  during  that 
year? 

A.  No.  On  Christmas  Day  I  went  to  a  party  at 
Ray  Leyvas'  house  and  there  I  met  Arturo,  his 
brother,  and  he  told  me,  ''What  I  was  doing."  I 
told  him  I  just  quit  a  job  at  the  University  and  I 
came  here.  He  asked  what  I  was  going  to  do.  I 
said,  "Well,  I  plan  to  look  for  a  job  here,"  and  he 
said,  "Where  are  you  living?"  I  said,  "Well,  I 
am  [163]  going  to  look  for  a  hotel."  He  said,  "Well, 
come  down  to  my  house,  you  can  stay  there." 

Q.     Did  you  go  to  his  house? 


Next  day  I  went  to  his  house. 

About  when  was  that,  Mr.  Sandoval  ? 

WeU,  26th,  I  think. 

About  the  26th  of  December,  '48? 

December,  '48. 

And  then  how  long  did  you  stay  there? 
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A,  Well,  I  stay  there  altogether  must  be  about 
11  or  12  days  off  and  on. 

Q.     Off  and  on?  A.     Yes,  sir. 

Q.     And  did  you  stay  there  during  the  year  '49? 

A.     '49,  yes. 

Q.  And  during  the  time  that  you  were  at  the 
Le}"vas  home  here  in  Phoenix,  Arizona,  did  you  see 
the  defendant  Arnold  Enriquez  there? 

A.  I  saw  Arnold  Enriquez  about,  I  would  say, 
three  or  four  times. 

Q.  And  what  did  you  do — Who  was  there  when 
you  saw  Arnold  Enriquez  there? 

A.     You  mean  at  Arthur's  house? 

Q.     Yes. 

A.  I  didn't  see  him  at  Arthur's  house.  I  saw 
him  at  Pirata's  place,  I  used  to  go  down  drinking 
there.  [164] 

Q.  Did  you  ever  see  Arnold  Enriquez  at  Arturo 
Leyvas'  house?  A.    Yes,  I  saw  him  there. 

Q.    When? 

A.     Well,  it  was  before  I  went  to  San  Diego. 

Q.     How  long  before  you  went  to  San  Diego? 

A.  I  don't  remember  the  date,  but  I  know  that 
one  night  they  decided  was  going  to  the  fights  in 
Los  Angeles.    We  went  on  the  25th,  I  think. 

Q.  How  long  before  the  25th  of  January,  1949, 
did  you  see  Arnold  Enriquez  at  Leyvas'  house,  at 
Arturo  Leyvas'  house? 

A.     Before  I  went  to  San  Diego? 

Q.     Yes.  A.     About  three  or  four  days. 
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Q.  And  what  did  they  say  at  that  time ;  just  who 
was  there;  who  was  there  at  that  time? 

A.  Arnold  and  two  Leyvas,  Colimo,  and  Joe 
Martinez  and  I. 

Q.     And  did  Arnold  Enriquez  come  in  that  day? 

A.    Yes. 

Q.  And  what  did  they  do  that  day  at  the  house 
there  ? 

A.  You  mean  what  they  were  doing  before  he 
came? 

Q.  Yes.  As  far  as  you  know,  tell  us  what  they 
were  doing. 

A.  Well,  Arturo  and  Connie  and  Colimo  and 
Martinez,  they  were  smoking  opium  there,  must 
have  been  about  eight,  I  guess,  something  like  that, 
then  when  Arnold  come  in  the  house 

Q.     Who?  A.     Arnold. 

Q.     Arnold  came  in  the  house? 

A.     Yes,  that  is  right. 

Q.     Then  what  happened? 

A.  Then  he  just  said,  "Hello."  I  said,  "HeUo." 
And  just  went  back  to  the  room. 

Q.     Who  went  back  to  the  room? 

A.  I  did,  I  lived  at  the  back  room,  back  front 
room  and  bath  room,  and  another  room,  and  I  live 
in  the  back  room. 

Q.     You  went  back  in  the  back  room,  then? 

A.    Yes,  sir. 

Q.     And  then  what  happened? 

A.     What  happened? 

Q.    Yes,  what  took  place  then  ? 
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A.  Well,  I  guess  they  continued  smoking,  I 
guess. 

Mr.  Primock:  I  move  that  that  be  stricken, 
stating  a  conclusion  of  the  witness. 

The  Court:  Yes.  He  said  he  "guessed"  they 
continued  smoking.  [166]  | 

Mr.  Thurman:  He  said  he  went  back  to  the 
room,  I  was  trying  to  get  the  next  step,  that  is  all. 

The  Court:    All  right. 

Q.  (By  Mr.  Thurman)  :  Now,  you  say  you  made 
a  trip  to  San  Diego  ?  A.     Yes. 

Q.  Did  you  discuss  that  trip  to  San  Diego  with 
any  one  of  these  defendants  prior  to  the  time  you 
leff? 

A.  Those  guys  never  said  anything  in  front  of 
me,  the}^  always  went  to  the  front  room.  I  lived 
at  the  back  room,  and  when  they  said  they  was  going 
to  the  fights,  they  invited  me  to  go  to  the  fights  with 
them.    I  went  with  them. 

Q.  And  who  told  you  the}^  were  going  to  the 
fights'?  A.     Arthur  Lej^as. 

Q.     Who  ?  A.    Arthur  Leyvas. 

Q.     And  just  tell  us  what  he  told  you  about  that. 

A.  Well,  they  were  planning  they  were  going  to 
the  fights  to  Los  Angeles  and  then  they  was  talking, 
Connie  and  Colimo,  at  breakfast  time,  one  morning, 
and  he  said — they  say  they  was  going  to  see  a  friend 
of  his  in  Tijuana. 

Mr.  Primock:  Now,  I  am  going  to  object  to  this 
as  [167]  immaterial. 
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The  Court :    Oh,  no,  that  might  be  very  important. 

Q.  (By  Mr.  Thurman) :  Did  they  say  what  they 
were  going  over  there  for  to  see,  the  fights'? 

A.  Well,  Arthur  was  talking  to  Connie  about 
seeing  this  man.  I  asked  him  if  they  was  going  to 
bring  some  stuff. 

Mr.  Primock:  I  move  that  that  be  stricken  as 
being  an  assumption  of  the  witness. 

The  Court :    All  right,  it  may  be  'Stricken. 

Q.  (By  Mr.  Thurman)  :  Who  went  with  you  in 
this  car  to  California'? 

A.  Well,  Arthur,  Colimo,  I,  Arnold  and  a  fellow 
by  the  name  of  Manuel  Gomez. 

Q.     What  car  was  it  you  went  in? 

A.     In  Arnold's  car. 

Q.     Arnold  Enriquez'  car*?  A.     Yes,  sir. 

Q.     What  kind  of  car  is  it? 

A.     Cadillac,  1942,  green  car. 

Mr.  Thurman:    You  may  cross-examine. 

Cross-Examination 
By  Mr.  Primock: 

Q.  Mr.  Sandoval,  this  night  that  all  of  these 
people  were  smoking  opium,  you  didn't  see  [168] 
Arnold  Enriquez  smoke  any  opium,  did  you? 

A.    No. 

Q.    Pardon? 

A.  No,  I  didn't  see  him.  He  came  in  the  house, 
but  I  didn't  see  him. 

Q.     On  the  morning  at  breakfast  when  Connie 
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and  Arturo  were  talking  about  going  to  see  tliis 

friend,  was  Arnold  Enriquez  presents 

A.  No,  it  was  only  I  and  Colimo  and  Connie  and 
Arthur. 

Mr.  Primock:     That  is  all. 

Mr.  Thurman:    That  is  all. 

(The  witness  was  excused.) 

VIRON  ELKINS 

was  recalled  as  a  witness  and  testified  further  on 
behalf  of  the  Government  as  follows: 

Redirect  Examination 

By  Mr.  Thunnan: 

Q.  You  are  the  same  witness  that  previously 
testified  in  this  case,  Mr.  Elkins,  are  you  not? 

A.     Yes,  sir. 

Q.  And  during  your  connection  with  this  matter 
did  you  meet  Officers  Rogers,  Street,  Meloche, 
Brown,  Lorenz  and  Smith'? 

A.     What  was  the  first  name  you  mentioned? 

Q.  Rogers,  Officers  Rogers — I  haven't  got  his 
first  name — Street,  Meloche,  Brown,  Lorenz,  and 
Smith. 

A.  Well,  not  Rogers  and  Brown,  I  don't  remem- 
ber, but  the  others  I  know. 

Q.  About  when  was  that,  do  you  remember  the 
date,   about,   approximately  ? 

A.  Oh,  it  was  around  August — in  August  some- 
time. 

Q.     AYhat  year,  Mr.  Elkins?  A.     '48. 
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Q.  And  was  Agent  Earl  Smith  there  on  that 
date?  A.     I  think  so,  yes,  sir. 

Q.  Now,  wliat  did  you  and  Earl  Smith  do,  if 
anything,  on  that  date? 

Mr.  Primock :  May  it  please  the  Court,  I  am  go- 
ing to  object  to  this,  no  proper  foundation. 

Q.  (By  Mr.  Thurman) :  Where  was  it  that  you 
met  Earl  Smith  that  day? 

A.  Well,  I  first  met  him  at  Tovrea — by  the  Tov- 
rea  Packing  Company. 

Q,     About  what  time  was  that? 

A.  Oh,  in  the  morning  around  10:30,  something 
like  that— 10:00  o'clock. 

Q.     Who  was  there? 

A.  Oh,  Mr.  Smith  and  Lorenz,  Mr.  Lorenz  and 
some  [170]  more  officers.  This  man  Street  you  are 
talkmg  about  was  there.  What  date  in  August  is 
this  you  are  asking  me  about? 

Q.  In  order  to  refresh  your  memory,  it  is 
August  19th,  A.     Yes,  that  is  the  date. 

Q.  Now,  what  took  place  between  you  and  Earl 
Smith  at  that  time  and  place  on  that  day? 

A.  Well,  Mr.  Smith  instructed  me  to  see  if  I 
could  buy  five  cans  of  opium  from  Arthur  Jerez 
or  Colimo. 

Q.    And  what  was  done  with  respect  to  that? 

A.  Well,  I  went  to  the  Pirata  Imi,  or  the  little 
Spanish  restaurant  east,  just  next  door,  east  of 
Pirata 's  Inn,  and  Jerez  came  out,  or  "Colimo"  as 
I  know  him,  came  out  and  got  in  the  car  with  me, 
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he  seemed  to  drive  up  evidently,  and  we  drove  west 
on  Washington  Street,  a  few  blocks,  and  I  told  him 
what  I  wanted,  that  I  wanted  five  cans  of  opium, 
and  I  turned  around  and  came  back,  and  I  let  him 
out  there  at  Pirata  's  Inn,  and  I  went  on  home.  He 
told  me  he  would  be  over  there  around  1:00  o'clock 
— or  1:30,  with  the  opium,  so  I  went  back  to  Tov- 
rea's,  picked  up  Mr.  Lorenz  and  Street,  I  believe 
that  is  the  man's  name,  and  we  went  back  to  my 
house,  and  they  went  into  my  barn,  and  I  went  [171] 
in  the  house,  and  at  1:00  o'clock,  or  the  time  ar- 
ranged around  noon,  why,  Colimo  drove  into  my 
yard  in  the  Chevy,  the  old  Chevy,  I  guess  about  a 
'31  model,  delivered  to  me  five  cans  of  opium. 

Q.     And  how  was  this  opium  packed,  or  what  was 
it  in,  if  anything? 

A.     I  believe  it  was  in  a  paper  bag.     It  was  in 
cans,  regular  opimn  cans  like  they  put  opium  in. 

Q.     Where  were  you  when  this  opium  was  handed 
to  you"?  A.     In  the  yard. 

Q.     In  the  yard? 

A.     Yes,  sir,  the  east  part  of  my  yard  next  to 
the  bam. 

Q.     After  you  got  that  particular  smoking  opium 
what  did  Jerez  do,  or  Colimo? 

A.    I  paid  him  $1375  for  it  and  he  turned  around 
and  drove  off. 

Q.     Then  what  took  place  ? 

A.     I  turned  it  over  to  Mr.  Lorenz  and  Street. 
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Q.  How  soon  after  Colimo  drove  away  did  you 
hand  it  over  to  Mr.  Lorenz? 

A.  Oh,  just  a  minute,  I  guess,  they  was  right 
there  close.  I  just  walked  in  there  and  gave  it  to 
them. 

Q.  Handing  you  Government's  Exhibit  5  [172] 
for  identification,  I  will  ask  you  to  examine  that 
exhibit  and  see  if  this  is  the  one  you  turned  over 
to  Lorenz,  as  you  testified? 

A.     Well,  that  looks  like  that,  sir. 

Q.  Did  you  mark  the  sack,  do  you  remember  or 
not? 

A.  I  wouldn't  say  for  sure.  I  thought  I  did, 
but  I  don't  see  my  initials  here.  I  remember — I 
believe  you  will  find  my  initials  on  the  top  of  this 
Prince  Albert  can  is  the  one,  this  top,  or  on  the 
other  end.  If  you  melt  it  off,  I  believe  you  will 
find  my  initials  there.  Somewheres  on  that  sack 
I  thought  I  initialed.  I  don't  see  it,  but  I  believe  it 
is  the  sack  that  he  gave  me. 

Q,  All  right.  Now  what  took  place  as  far  as 
you  are  concerned  with  this  case  subsequent  to  this 
time  you  just  told  us  about,  Mr.  Elkins? 

A.    You  mean  since  then? 

Q.  Well,  the  next  thing  where  you  appeared  in 
the  picture  again. 

A.  December  16th,  I  bought  an  ounce  of  heroin 
from  Art  Leyvas  at  my  house. 

Q.    What  did  you  do  with  that  ounce  of  heroin? 

A.  Turned  it  over  to  Mr.  Earl  Teets,  the  Narcotic 
Agent. 
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Q.  Tell  as  about  the  facts  on  the  purchase  of  that 
particular  heroin. 

A.  Well,  on  December  15th,  Mr.  Teets  and  I 
went  over  to  Ray  Leyvas'  mattress  factory  at 
1501,  it  is  known  as  the  Phoenix  Mattress  Factory, 
1501  East  Adams  Street,  and  I  went  in  and  dis- 
cussed with  Mr.  Leyvas  the  purchase  of  an  ounce 
of  heroin  for  a  man  out  in  the  car  which  I  told 
him  was  a  friend  of  mine  from  Reno,  I  believe,  so 
Ray — and  I  also  discussed  with  him  the  price  of 
repairing  a  couple  of  mattresses,  and  Ray  told  me 
after  studying  a  few  minutes  he  thought  he  could 
arrange  the  purchase  of  it,  he  could  get  it  for  me. 
He  said  he  would  be  over  at  my  house  the  next  day, 
which  was  December  16th.  He  came  over  there 
around  noon  the  next  day,  picked  up  the  mattress. 
I  asked  him  if  he  brought  the  heroin  with  him,  and 
Ray  Leyvas  said,  no,  that  he  would  be  back  around 
5:30  with  the  mattress  and  that  he  would  bring  it 
then.  He  came  back  around  5:30  that  evening.  In 
the  meantime,  Mr.  Smith  and  Lorenz  came  in  there. 
Mr.  Earle  Teets  was  already  at  the  house  at  noon 
when  this  man  came  in.  During  the  afternoon,  be- 
tween 4:00  and  4:30,  Mr.  Smith  and  Lorenz,  I 
believe  Mr.  Lorenz  was  there  at  noon,  I  am  not 
sure,  but  anyhow,  him  and  Smith  was  there  when 
this  man  came  back  at  5:30,  this  man  I  talked  to, 
Ray  Leyvas,  and  when  [174]  he  came  in  the  yard 
with  the  mattress  on  his  truck,  he  had  in  the  seat 
of  the  car  with  him  a  man  he  introduced  to  me 
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as  Art  LejTTas,  and  a  woman  who  Ray  Leyvas  told 
me  when  he  took  the  mattress  around,  known  as 
Connie  Leyvas,  or  Duarte,  I  believe,  and  so  when 
he  took  the  mattress  around  in  there  I  asked  him 
if  he  brought  the  heroin  with  him  and  he  said,  "No." 
He  said,  "I  brought  my  brother  out  there,  I  will 
introduce  you  to  him  and  he  will  fix  you  up,"  so 
we  went  back  to  the  truck.  I  gave  him  a  check  for 
the  mattress  and  he  introduced  me  to  his  brother 
who  got  out  of  the  truck,  and  he  asked  me  what  I 
wanted,  and  I  told  him  I  wanted — I  had  a  friend 
that  wanted  an  ounce  of  heroin.  In  the  meantime, 
though,  they  insisted  they  didn't  want  to  meet  any- 
body, they  would  not— both  Ray  and  Art  Leyvas 
said  they  didn't  want  to  meet  any  strangers,  they 
wouldn't  deal  with  them,  so  I  told  Art  Lejrvas 
what  I  wanted,  and  he  said  he  had  it  but  he  would 
have  to  take  a  little  time  to  get  it,  he  would  be 
back.  I  don't  remember  what  else  we  talked  about, 
but  anj^how,  in  the  conversation  he  gave  me  a  cap- 
sule of  morphine,  that  is  what  he  said  it  was,  he 
w^anted  me  to  try  it  or  have  this  man  try  it,  and  so 
I  took  the  morphine.  He  got  back  in  the  truck  and 
left  with  the  expectations — we  expected  [175]  him 
back  in  a  short  time.  He  didn't  say  just  how  long. 
He  said,  "In  a  short  time,"  so  I  took  the  capsule 
and  turned  it  over  to  the  narcotic  agents. 

Q.    Which  one? 

A.     Mr.  Smith,  at  5:30  in  the  evening-  that  this 
happened,  along  about  that  time,  and  then  at  7:30, 
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it  was  dark,  it  was  in  the  Fall — pardon  me,  at  7 :30, 
he  came  back.  We  had  the  floodlights  on  in  the 
yard.  He  drove  into  the  driveway,  but  he  didn't 
drive  the  car  into  the  floodlight.  He  got  out  and 
came  on  afoot,  walked  into  the  floodlight,  and  the 
agents  was  watching  him  through  the  window  and 
I  met  him  out  in  the  yard  a  short  distance  from  the 
house,  I'd  say  10  or  15  feet,  something  like  that.  He 
pulled  out  of  his  pocket  an  envelope,  I  believe  it 
was  in  tissue  paper,  or  oil  paper,  whatever  you 
might  call  it,  white  paper.  He  said  it  was  heroin. 
I  told  him  I'd  have  to  take  that  into  the  house,  the 
man  buying  it  was  in  there,  he  had  the  money,  he 
would  have  to  look  it  over,  I  had  to  get  the  money 
for  it.  He  said,  "Okay."  I  went  in,  and  Teets — Earl 
Teets  took  the  paper  and  gave  me  the  money,  $650, 
and  I  took  it  out  and  gave  it  to  Art  Leyvas,  and  I 
think  that  is  about  all  that  took  place  at  that  time, 
Q.  Now,  what  next  activity  did  you  take  in  this 
matter,  [176]  Mr.  Elkins? 

A.  On — in  January,  some  time,  I  believe  it  was 
along  the  middle  of  January,  around  the  14th  of 
January,  the  14th,  I  made  contact  with  Mr.  Art 
Leyvas.  Well,  I  went  over  to  the  mattress  factory 
to  see  if  I  could  get  hold  of  him.  I  got  hold  of  Ray 
Leyvas  and  talked  to  him  and  told  him  that  Art 
was  up  at  the  house  and  I  went  up  there  and  told 
him  I  wanted  to  buy  $50  worth  of  black  stuff.  That 
was  knowTi  as  opium,  so  he  told  me  he  had  something. 
Well,  they  telephoned  down  to  him.   I  got  uj)  there 
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and  he  wasn't  there,  and  they  telephoned  down  to 

him  and  got  hold  of  him  and  he  came  ujj  there.   No, 

I  think- — I  am  getting  ahead  of  my  story,  I  knocked 

at  the  door  this  time  and  then  a  man  came  to  the 

door. 

Q.     Which  man  came  to  the  door? 

A.  Art  Leyvas,  and  he  told  me  that  he — I  am 
being  mixed  up  a  little  on  my  date — I  am  not  sure, 
but  anyhow  I  bought  $50  worth  of  opium  from  him. 

Q.     Where  was  Teets  at  that  time,  Earl  Teets? 

A.  He  was  in  the  trunk  of  my  car,  the  back  end 
of  my  car. 

Q,  And  how  long  did  Mr.  Teets  stay  in  the  trunk 
of  your  car  at  that  time? 

A.  Oh,  he  stayed  there  all  the  time  we  was 
there.  [177] 

Q.  And  did  he  ever  get  out  of  the  trunk  of  the 
car?  A.    While  we  was  there. 

Q.     When  did  he  get  out,  if  he  ever  did  get  out? 

A.  Oh,  after  we  got  away  from  the  place,  of 
course,  we  got — contacted  with  Mr.  Smith  and  he 
got  out. 

Q.  And  on  January  14th,  1949,  at  the  time  Mr. 
Teets  was  in  the  trunk  of  the  car,  you  had  that 
conversation  with  him?  A.     How  is  that? 

Q.  Who  did  you  have  your  conversation  with 
that  day? 

A.  Well,  I  believe  it  started  out  with  Ray  Leyvas 
down  at  the  mattress  factory,  and  he  told  me  to  go 
see  Art,  his  brother. 
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Q.     Was  the  purchase  made  that  day? 

A.     Yes,  sir. 

Q.     And  how  much? 

A.     It  was  $50  worth  of  opium. 

Q.    What  form  was  it  in? 

A.     Just  common  opium. 

Q.     All  right,  what  kind  of  container  1 

A.  In  a  jar,  may  have  been  two  small  jars,  I 
don't  know.  I  believe  it  was  one  jar,  if  I  am  not 
mistaken.  I  wouldn't  say  for  sure,  but  I  initialed 
it.  [178] 

Q.     Who  did  you  turn  that  over  to? 

A.  Mr.  Smith  and  Lorenz,  one  of  them,  I  don't 
recall  which  one,  but  one  of  them. 

Q.  You  didn't  have  any  form  for  the  purchase 
of  that  narcotics  from  them? 

A.    No — What  do  you  mean?  Government  form? 

A.     Yes.  A.     No,  sir. 

Q.     Didn't  have  any  stamps  on  it? 

A.     No,  sir. 

Q.  Now,  what  next  did  you  do  in  this  case,  Mr. 
Elkins,  after  this  particular  thing  you  just  men- 
tioned ? 

A.  On  February  2d,  I  believe,  nothing  more  in 
January — Oh,  I  might  have  talked  to  them,  I  don't 
know,  but  no  purchases  from  them  until  February 
2d,  I  went  over  to  the  mattress  factory  at  1501  East 
Adams  and  tried  to  buy — let's  see,  now — no,  I  went 
— I  believe  I  went  to  the  mattress  factory  first,  about 
the  same  procedure  as  the  other  one,  and  Ray  sent 
me  to  that  house,  and  I  got  it  from  Connie. 
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Q.     Was  anybody  with  you  on  this  trip? 

A.     Yes,  Earl  Teets  was  in  ths  trunk  of  the  car. 

Q,     Where  did  you  go  that  day?  [179] 

A.  1030  East  Moreland,  and  Connie  Duarte  sold 
me  $50  worth  of  opium. 

Q.  Did  you  have  any  conversation  with  Connie 
Duarte  at  that  time  concerning  the  purchase  of 
this  opium? 

A.  Oh,  I  don't  know.  I  think  we  talked  a  little 
bit.  She  asked  me  if  I  tried  to  buy  this  from  Ray 
Leyvas,  and  I  told  her  that  Ray  sent  me  up  there. 
I  believe  that  is  about  all.  I  think  Art  Leyvas,  I  am 
not  sure  about  that.  I  believe,  though,  that  Art  was 
out  of  town,  or  something,  I  don't  know. 

Q.  Did  you  discuss  that  fact  with  Connie  Duarte 
at  that  time  on  February  2d? 

A.     How  is  that? 

Q.  On  February  2d,  1949,  at  the  time  you  were 
at  that  house  with  Teets  in  the  back  of  the  car,  did 
you  discuss  that  fact  situation  with  Connie  at  that 
time  about  Art  being  out  of  town? 

A.  Yes,  I  think  so.  We  talked  for  awhile.  I  be- 
lieve the  subject  came  up  while  I  was  talking  to 
her  there.  I  asked  her  if  Ray  Leyvas — if  they  was 
all  in  together  on  this  stuff,  selling  it,  and  she  said 
no,  that  they  had  had  some  difficulty  or  argmnent 
between  them  and  they  sold  their  stuff.  I  say 
"they,"  that  is  Ray  Leyvas  and  Colimo,  I  believe,  I 
wouldn't  say  for  sure  whether  they  [180]  mentioned 
that  gentleman  there  or  not,  but  anyhow,  I  know 
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the  other  two  were  mentioned.  They  said  they  sold 
their  stuff  and  Ray  sold  his,  that  is  what  she  said, 
as  near  as  I  can  remember. 

Q.  Then  what  was  the  next  thing  you  did  in 
this  matter? 

A.  Oh,  let's  see.  On  February  8th  I  came  there 
to  buy  some — $50  worth  of  black  stuff,  opium,  some 
— I  came  to  the  mattress  factory  and  Ray  sent  me  on 
up  there  to  Art — no,  let's  see — yes,  I  did,  I  come  by 
there  and  he  told  me  to  go  up,  that  Art  was  home, 
so  I  went  up  there,  and  when  I  got  up  there,  I 
knocked  on  the  door  and  Connie  Duarte  came  to  the 
door  and  she  said  Art  wasn't  there,  she  would  see 
if  she  could  locate  him  on  the  phone,  and  she  went 
in  and  supposed  to  have  phoned,  and  she  said,  ''Art 
is  down  at  the  mattress  factory  and  said  for  you  to 
come  on  down  there,"  so  I  turned  around  and  got 
in  my  car,  we  was  talking  very  close  to  the  drive- 
way, close  to  the  car.  I  got  in  the  car  and  started 
to  back  out,  and  she  ran  back — The  phone  rang — ran 
back,  and  she  came  and  hollered  out,  said,  "Wait 
a  minute,"  she  said,  "This  family  has  gone  crazy," 
I  believe  is  what  she  said.  "They  said  now  for  you 
to  wait  here."  I  believe  that  is  the  way  it  was,  but 
anyhow  I  [181]  waited  there  and  pretty  soon 

Q.     Did  you  have  anybody  with  you  at  that  time  ? 

A.     Yes,  Mr.  Teets  was  with  me. 

Q.  Now,  what  was  the  next  thing  you  did  in 
this  case,  Mr.  Elkins,  that  you  can  remember? 
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A,  Well,  on  February  14th,  let's  see,  that  was 
the  8th,  the  last  date  I  gave  you,  was  it? 

Q.    Yes. 

A.  On  February  14th,  I  went  there  to  buy  some 
stuff,  to  see  Art  about  something.  Anyhow,  he 
wasn't  there.  His  wife,  or  Connie  Duarte,  told  me 
that  he  would  not  be  back  until  the  next  day,  I  be- 
lieve she  said,  and  in  the  meantime  she  said,  "I  got 
a  paper  of  heroin  here  I  want  you  to  take  and  try," 
She  gave  it  to  me,  a  sample,  and  I  left,  and  I  think 
that  was  the  end  of  it. 

Q.     Was  Teets  with  you  that  day  or  not? 

A.  No,  no,  I  don't  believe  Mr.  Teets  was  with 
me  that  day,   I  think  he  was  not  with  me. 

Q.  And  this  narcotic  that  you  got  from  Connie 
on  this  date,  did  you  turn  that  over  to  the  officers  ? 

A.  Yes,  sir;  in  a  few  minutes  I  tui'ned  up  the 
street,  up  on  Tenth  Street,  and  turned  it  over  to  the 
three  narcotic  officers. 

Q.     Mr.  Smith  and  Mr.  Lorenz? 

A.     Yes,  that  is  right.  [182] 

Mr.  Thurman:     You  may  cross-examine. 

The  Court:  We  will  have  our  morning  recess  at 
this  time,  gentlemen.  Keep  in  mind  the  Court's 
admonition. 

(Thereupon  a  brief  recess  was  taken,  after 
which,  all  parties  being  present  as  noted  by  the 
Clerk's  record,  the  trial  resumed  as  follows:) 
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resumed  the  witness  stand  and  testified  as  follows : 

Recross-Examination 
Mr.  Primock: 

Q.  Mr.  Elkins,  on  all  these  purchases  that  you 
made  that  you  testified  to  previously  and  today,  Mr. 
Lorenz  was  always  in  the  vicinity,  was  he  nof? 

A.  Well,  I  believe  he  was,  yes,  I  wouldn't  say 
for  sure,  but  I  believe  he  was. 

Q.  You  saw  him  at  all  times  prior  to  making  the 
sale  and  prior  to  making  the  j)urchase  and  im- 
mediately after  making  the  purchase,  did  you  not  ? 

A.  I  don't  know.  I  couldn't  say  that  I  did.  I 
either  seen  him  or  Mr.  Smith,  one. 

Q.  Didn't  Mr.  Lorenz  search  you  each  time  be- 
fore he  would  send  you  out  to  make  a  purchase  at 
Connie  Leyvas'  or  Arthur  Leyvas'  house  on  East 
Morelandl  A.     Did  he  what?  [183] 

Q.     Search  you?  A.     Yes. 

Q.  And  immediately  after  you  made  a  purchase 
didn't  you  deliver  to  Mr.  Lorentz  the  narcotics  that 
you  had  purchased  from  the  house? 

A.     Most  of  them,  I  think. 

Q.  You  mean  there  were  some  where  you  didn't 
see  Mr.  Lorenz?  A.     I  didn't  see  him? 

Q.  Yes,  were  there  some  occasions  where  you 
made  a  purchase  at  the  house  on  East  Moreland 
Street  where  you  would  not  see  Mr.  Lorenz  ? 

A.  No,  I  turned  it  over  to  him  within  a  few  min- 
utes after  I  got  it. 
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Q.  When  you  saw  him  each  time,  before  you 
made  a  purchase  and  afterwards,  didn't  you"? 

A.     Either  Mr.  Smith  or  Mr.  Teets,  one. 

Q.  I  want  to  know  if  you  saw  Mr.  Lorenz  on 
each  occasion. 

A.  Well,  I  wouldn't  say  that  I  did,  no,  because 
I  think  I  did,  but  I  wouldn't  say  for  sure. 

Q.  Now,  I  will  ask  you,  Mr.  Elkins,  whether  or 
not  on  any  of  these  occasions  that  you  made  the 
purchases  of  opium  or  narcotics  that  you  testified  to 
in  this  trial,  whether  on  any  of  those  occasions  you 
saw  this  defendant  Arnold  Enriquez  ?  [184] 

A.  No,  I  never  have  seen  that  man  that  I  know 
of.  I  saw  him  around  the  Inn  down  there,  but  I 
don't  remember  seeing  him  at  any  of  these  jDlaces. 

Q.  You  did  all  of  this,  Mr.  Elkins,  while  you 
were  earning  your  thousand  dollars,  weren't  you? 

A.  Why,  yes,  I  guess  that  is  what  you  would 
call  it. 

Q.  That  thousand  dollars  includes  your  testi- 
mony in  court,  or  are  you  getting  extra  for  that? 

A.     I  am  getting  paid  as  a  witness. 

Q.     Just  a  normal  witness  fee  ?  A.     Yes,  sir. 

Q.     How  much  is  that  ?  A.     I  don't  know. 

Q.     Didn't  you  get  paid?  A.     I  haven't  yet. 

Mr.  Primock:     That  is  all. 

Mr.  Thurman:     That  is  all. 

(The  witness  was  excused). 
Mr.  Thurman :     Mr.  Frank  W.  Colbert. 
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FRANK  W.  COLBERT 
was  called  as  a  witness  on  behalf  of  the  Government, 
and  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Thurman :  [185] 

Q.     Please  state  your  name. 

A.     Frank  W.  Colbert. 

Q.     Mr.  Colbert,  where  do  you  live? 

A.     137  North  First  Street,  Phoenix. 

Q.  And  are  you  acquamted  with  this  defendant 
Arnold  Enriquez? 

A.     I  have  known  him  several  years,  yes,  sir. 

Q.  And  have  you  ever  been  into  the  club  known 
as,  or  the  restaurant,  or  whatever  it  may  be,  known 
as  Pirata  's  Cafe — Pirata  's  Cafe  ? 

A.     Pirata 's,  yes,  many  times. 

Q.     Have  you  ever  seen  Arnold  Enriquez  there? 

A.     Oh,  yes. 

Q.  Do  you  know  a  man  by  the  name  of  Artui'o 
Jerez?  A.     Colimo,  yes. 

Q.  Did  you  have  any  business  with  this  man 
Colimo  ? 

A.  Oh,  yes,  I  bought  drugs  from  him  many 
times. 

Q.  Did  you  ever  have  any  business  with  this  man 
Arnold  Enriques  ? 

A.     No  direct  business,  no,  sir. 

Q.  No  direct  business.  Did  you  ever  have  any 
indirect  business? 
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A.  Well,  I  would  be  in  the  club  looking  for 
Colimo [186] 

Mr.  Primock :  I  object  to  that  as  no  proper  foun- 
dation. 

The  Court:    Yes. 

Mr.  Thurman:  Do  you  know  Okla  Johnson,  the 
agent  that  testified  here?  A.     Yes,  sir. 

Q.     And  when  did  you  first  meet  him? 

A.     Oh,  in  the  latter  part  of  '48. 

Q.  And  did  you  become  friendly  with  Mr.  John- 
son? A.     Yes,  sir;  I  assisted  Mr.  Johnson. 

Q.  Did  you  go  to  places  of  entertainment  to- 
gether? A.     That  is  correct. 

Q.     Did  you  and  he  go  to  a  prize  fight  one  day? 

A.  Oh,  about  the  night  of  January  12th,  1949,  we 
went  to  Madison  Square  Garden  to  a  fight. 

Q,  Did  you  see  anyone  there  that  night  other 
than — Did  you  see  Arnold  Enriquez  that  night? 

A.  Mr.  Enriquez  and  Mr.  Joe  Martinez  were 
there  together  and  as  they  came  out  I  stopped  Mr. 
Enriquez  and  called  him  up  to  the  side  and  asked 
him  if  it  would  be  possible  to  get  several  cans  of 
opium  that  night,  that  we  needed  it  very  badly,  and 
he  told  me  there  w^as  nothing  in  town,  that  Art  would 
be  back  Friday,  that  was  Mr.  Leyvas,  and  I  would 
have  to  wait  until  he  got  back.  [187] 

Q.  Who  was  there  at  that  conversation  besides 
yourself  and  Arnold  Enriquez? 

A.     I  don't  think  anyone  overheard  it. 

Mr.  Thurman:     You  may  cross-examine. 
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Cross-Examination 
By  Mr.  Primock: 

Q.  How  long  have  you  lived  in  Phoenix,  Mr. 
Colbert  ?  A.    About  three  years. 

Q.  About  three  years.  Where  did  you  live  before 
you  came  to  Phoenix?  A.     Denver. 

Q.     How  long  did  you  live  there  ? 

A.  ^  Oh,  approximately  five  or  six  years. 

Q.     How  long  have  you  known  Arnold  Enriquez? 

A.  Oh,  I  was  in  Phoenix,  living  in  Phoenix,  be- 
fore this  time.  I  knew  him  when  I  was  here  before, 
in  '43  and  '44. 

Q.  You  worked  on  this  ease  in  behalf  of  the 
United  States  Govermnent,  did  you  not? 

A.     I  assisted,  yes. 

Q.  And  you  were  paid  for  your  services,  were 
you?  A.    I  was. 

Q.     And  how  much  were  you  paid? 

A.     One  thousand  dollars.  [188] 

Q.    Mr.  Colbert,  you  use  narcotics,  do  you  not? 

A.    I  do. 

Q.  And  have  you  ever  been  convicted  of  a 
felony?  A.     I  have. 

Q.     And  what  was  that? 

Mr.  Thurman:    I  object  to  that,  is  is  immaterial. 

The  Court:  Yes;  he  said  he  was  convicted  of  a 
felony,  that  is  sufficient. 

Q.  (By  Mr.  Primock)  :  Now,  on  January  12th, 
1949,  when  you  went  over  to  see  Mr.  Enriquez  at 
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the  fights,  you  did  so  at  the  request  of  Mr.  Johnson, 

did  you  not?  A.     I  did. 

Q.  And  Mr.  Johnson  told  you  on  that  night  to 
go  and  see  if  you  could  buy  some  stuff  from  En- 
riquez,  didn't  he?  A.     Correct. 

Q.  And  you  were  not  successful  in  purchasing 
any?  A.     That  is  right. 

Mr.  Primock :    That  is  all. 

Mr.  Thurman:    That  is  all. 

(The  witness  was  excused.) 
Mr.  Thurman:    Mr.  Earl  Smith.  [189] 

EARL  A.  SMITH 
was  called  as  a  witness  on  behalf  of  the  Govern- 
ment, and  being  first  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination 
By  Mr.  Thurman : 

Q.     State  your  name. 

A.     Earl  A.  Smith. 

Q.     And  where  do  you  live,  Mr.  Smith? 

A.     Phoenix,  Arizona. 

Q.    And  how  long  have  you  lived  there  ? 

A.     Since  the  latter  part  of  '44. 

Q.  Now,  what  has  been  your  business  during  that 
period  of  time? 

A.  I  have  been  engaged  in  enforcing  the  Nar- 
cotic Laws. 

Q.  Just  what  is  your  status,  what  do  they  call 
you? 
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A.  Well,  I  am  the  agent  in  charge  here  in 
Phoenix,  Arizona. 

Q.  Did  you  have  anything  to  do  with  the  in- 
vestigation, the  handling  of  the  ease  against  these 
defendants,  Arturo  C.  Lej-^^as,  Arnold  Enriquez, 
Ray  C.  Leyvas,  Connie  Duarte,  Arturo  E.  Jerez, 
Joe  Martinez  ?  A.     I  did.  [190] 

Q.  And  just  what  was  jout  responsibility  and 
duties  in  that  particular  investigation  % 

A.  Well,  I  handled  the  money  and  went  out  and 
witnessed  the  purchases  of  this  and  took  care  of 
the  evidence,  and  so  forth. 

Q.  And  these  Govermnent's  exhibits  up  here  that 
are  marked  in  evidence,  Exhibits  1,  2,  4,  5,  6,  7, 
10,  12,  13,  14,  15,  18,  20  and  24  for  identification 
were  all  handled  by  you  in  this  case? 

A.     Yes,  sir. 

Q.  And  what  did  you  do  with  those  exhibits 
after  they  were  turned  over  to  you  by  the  witnesses 
that  have  already  testified  to  these  facts? 

A.  They  were  all  sent  to  John  W.  Custer,  Chief 
Chemist,  United  States  Customs  Laboratory,  Los 
Angeles,  California,  by  registered  mail. 

Q.  And  I  just  left  out  5,  8  and  9,  and  did  that 
also  happen  with  respect  to  Government's  Exhibits 
5,  8  and  9  marked  for  identification  ? 

A.     Yes,  sir. 

Q.  They  were  handled  in  the  ordinary  course 
of  the  business  of  the  Internal  Revenue,  Narcotic 
Division,  is  that  correct  % 
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A.     Bureau   of   Narcotics   Regulations,   yes,   sir. 

Q.  What  was  your  first  step  in  this  investigation, 
limiting  your  evidence,  Mr.  Smith,  to  what  [191] 
was  actually  done  in  the  case  after  it  started? 

A.  Well,  in  July — July  22d,  I  furnished  Viron 
Elkins  with  $1375,  and  with  Customs  Agents  Mel 
Rogers  and  Ed  Ketchmn,  I  followed  Mr.  Elkins  to 
this  small  cafe  which  is  east  of  Pirata's  Inn  near 
Sixteenth  and  East  Washington  Streets.  Mr.  El- 
kins entered  this  cafe,  and  in  a  few  minutes  I 
saw  Arturo  Jerez,  better  known  as  Colimo,  drive 
up  in  a  Cadillac  sedan  of  Arnold  Enriquez,  and 
he  went  into  this  cafe  where  I  had  seen  Mr.  Elkins 
go.  They  came  out — Colimo  and  Mr.  Elkins  came 
out  and  sat  in  Mr.  Elkins'  car,  and  then  Mr.  Elkins 
drove  away,  and  I  saw  Arturo  Jerez  get  in  the 
Cadillac  sedan  and  drive  to  the  home  of  Ray  Leyvas 
and  go  in  the  back  door,  and  in  about  15  minutes 
I  saw  him,  Colimo,  drive  in  this  Cadillac  car  going 
up  Washington  Street.  About  12:30,  I  met  Agent 
Lorenz  and  other  officers  m  Tempe,  and  Mr.  Lorenz 
showed  me  a  sack  containing  five  cans  of  smoking 
opium,  and  on  the  way  back  to  Phoenix,  Agent 
Lorenz  and  Customs  Agent  Bump  and  myself,  we 
drove  by  the  Leyvas  Mattress  Factory  and  this  green 
Cadillac  sedan  was  parked  alongside. 

Q.     Then  what  next  took  place? 

A.  In  August — ^August  19th,  I  again  furnished 
Elkins  with  $1375,  and  I  followed  him  with  Cus- 
toms [192]  Agents  Rogers  to  Sixteenth  and  East 
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Washington  Streets.  Just  as  he  was  parking  I  saw 
Arturo  Jerez,  or  Colimo,  come  out  of  this  same  cafe 
and  get  in  the  car  with  Elkins,  and  they  drove  west 
on  Washington  for  a  few  blocks  and  made  a  U  turn 
and  came  back,  and  Arturo  Jerez  got  out  of  Elkins' 
car  and  went  back  in  the  cafe,  and  Elkins  con- 
tinued on  east,  on  East  Washington,  and  in  about 
five  minutes  I  saw  Joe  Martinez  drive  up  in  the 
green  Cadillac  sedan  of  Arnold  Enriquez  and  go 
in  this  same  cafe,  and  in  about  ten  minutes  I  saw 
Joe  Martinez  come  out  of  this  cafe  and  get  in  the 
Cadillac  and  drive  up  town,  where  I  lost  him. 

About  2:00  p.m.  of  that  day  I  saw  Art  Jerez 
driving  a  '31  Chevrolet  known  as  the  Green  Hornet, 
come  driving  west  on  East  Washington,  and  drive 
into  the  driveway  at  1505  East  Adams,  just  between 
the  Leyvas  Mattress  Factory  and  the  home  of  Ray 
Leyvas.  I  then  went  to  the  office,  and  Agent  Lorenz 
showed  me  a  sack  containing  five  cans  of  prepared 
smoking  opium. 

Q.     What  was  the  next  transaction? 

A.  On  the  night  of  November  5th,  1948,  about 
8:30  p.m.,  I  saw  Frank  Colbert  come  walking  west 
on  East  Monroe  and  go  into  the  Normandie  Hotel. 
In  [193]  just  a  few  minutes  I  saw  Art  Leyvas  go 
into  this  hotel,  and  in  about  15  minutes  later  I  saw 
Art  Leyvas  and  Frank  Colbert  come  out  of  this 
hotel  together,  and  in  a  short  time  I  saw  Narcotic 
Agent  Johnson  come  out  of  this  hotel,  and  I  fol- 
lowed him  to  his  room  and  he  turned  over  to  me  a 


United  States  of  America  223 

(Testimony  of  Earl  A.  Smith.) 

small  package  of  heroin  and  four  cans  of  prepared 

smoking  opium. 

Q.     Can  you  tell  us  what  the  next  episode  was? 

A.  Well,  let's  see.  It  was  the  next  day,  I  saw 
Art  Leyvas  pick  up  Narcotic  Agent  Johnson  in 
an  old  car  and  drive  out  of  my  sight,  and  they  came 
back  in  about  20  minutes  and  I  saw  Agent  Johnson 
get  out  of  the  car  and  I  followed  him  to  his  room, 
and  he  turned  over  to  me  a  package  of  heroin  and 
some  mixing  powder. 

Q.  What  was  the  next  thing  that  took  place  in 
this  case? 

A.  Well,  on  November  14th,  I  saw  Connie 
Duarte  talking  with  Narcotic  Agent  Johnson  and 
Frank  W.  Colbert  on  the  stairway  leading  into  the 
Normandie  Hotel,  and  I  saw  her  leave  and  come 
back  in  about  40  minutes  and  hand  something  to 
Johnson,  and  I  saw  Agent  Johnson,  it  looked  like 
he  was  paying  her  money. 

Q.  Did  you  ever  find  out  what  that  something 
was  that  was  handed  to  him*? 

A.  I  met  him  in  his  room  and  he  turned  over  to 
me  a  package  of  heroin. 

Q.     How  big  a  package? 

A.     Oh,  about  a  half  ounce,  I  would  estimate. 

Mr.  Thurman:     One  of  these  exhibits  here? 

A.     Yes,  sir. 

Q.     What  next  happened? 

A.  Well,  on  December  16th,  1948,  Narcotic  Agent 
Lorenz  and  I  went  to  the  home  of  Viron  Elkins 
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east  of  Tempe,  Arizona.  About  5:30  p.m.  I  saw 
Ray  Leyvas  and  Art  Leyvas  drive  in  the  Elkins 
yard  in  a  red  Dodge  truck  on  which  was  painted 
"Phoenix  Mattress  Factory."  I  saw  Elkins  talk 
with  Ray  Leyvas,  and  then  I  saw  Art  Leyvas  get 
out  of  the  truck  and  shake  hands  with  Elkins,  and 
in  a  few  minutes  I  saw  Art  Leyvas  hand — reach 
in  his  pocket  and  hand  Elkins  a  small  object,  and 
then  Art  Leyvas  and  Ray  Leyvas  drove  off  in  the 
truck  and  Elkins  came  and  turned  over  to  me  a 
capsule  of  morphine. 

Later,  about  7:15 — 7:30,  I  saw  Art  Leyvas  walk 
into  the  light  of  a  floodlight,  and  I  saw  Elkins  go 
out  and  meet  him  and  saw  Art  Leyvas  hand  Elkins 
a  j)ackage  containing  a  white  substance,  and  I  saw 
Elkins  go  in  the  house  and  come  back  and  [195] 
I  could  hear  him  counting  out  some  money,  and 
could  see  him  going  through  those  motions,  I  heard 
Art  Leyvas  tell  him  that  he  had  two  ounces  of 
morphine  that  was  not  of  the  best  quality,  but  he 
wanted  $400  an  ounce  for  that  morphine. 

Q.  All  right,  what  is  the  next  thing  that  took 
place  ? 

A.  On  January  14th,  1949,  I  furnished  Mr. 
Elkins  with  $50,  and  Narcotic  Agent  Earl  Teets  got 
in  the  truck  compartment  of  his  automobile.  Nar- 
cotic Agent  Lorenz  and  I  followed  Mr.  Elkins' 
automobile  to  the  Phoenix  Mattress  Factory  at  1501 
East  Adams.  I  saw  Ray  Leyvas  come  out  and 
stand  by  the  car  for  about  ten  minutes  and  I  then 


United  States  of  America  225 

(Testimony  of  Earl  A.  Smith.) 

followed  Mr.  Elkins'  car  to  1030  East  Moreland 
Street,  where  I  saw  him  get  out  and  go  up  and  talk 
with  someone  at  the  door.  He  started  to  back 
away  and  then  he  went  back  into  the  driveway,  and 
then  a  short  time,  Art  Leyvas  drove  up  there  in  a 
'41  Chevrolet  coupe  with  a  Louisana  license.  I  saw 
Art  Leyvas  get  out  and  stand  at  the  side  of  the  car 
for  a  few  minutes,  and  then  1  saw  Elkins  and  Art 
Leyvas  enter  1030  East  Moreland.  About  20  min- 
utes after  that  I  saw  Elkins  leave  and  he  turned 
over  to  me  a  small  package  of  heroin  and  a  jar  of 
opium.  [196] 

Q.     One  of  the  exhibits  here? 

A.     Yes,  sir. 

Q.     Now,  what  was  the  next  thing  that  took  place  ? 

A.     Well,  that  night  I 

Mr.  Primock:    What  date  is  that,  again? 

A.  January  14th.  That  night  I  followed  Nar- 
cotic Agent  Johnson  to  Pirata's  Inn,  and  about 
9:00  or  9:30  I  saw  Narcotic  Agent  Johnson  and 
Arturo  Jerez,  or  Colimo,  come  out  of  this  Club 
and  enter  Agent  Johnson's  car  and  drive  north  on 
Sixteenth  Street.  Agent  Lorenz  and  I  then  drove 
by  1030  East  Moreland  Street,  and  the  car  of  Arnold 
Enriquez  was  parked  in  front.  Later,  about  10:00 
p.m..  Agent  Lorenz  and  I  again  drove  by  1030  East 
Moreland,  and  a  '41  Chevrolet  coupe  that  I  had 
seen  Art  Leyvas  driving  was  parked  behind  Arnold 
Enriquez'  automobile. 

Q.     Tell  us  what  next  took  place. 
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A.  On  January  15th,  I  saw  Charles  Cobos  dial 
telephone  4-3914. 

Q.     Who?  A.     Charlie  Cobos. 

Q.     Who  is  Charlie  Cobos? 

A.  He  is  the  man  that  was  assisting  me  in  this 
investigation. 

Q.    And  what  date  did  you  say  this  was?  [197] 

A.     That  was  on  January  15th. 

Q.     '49?  A.     Yes,  sir. 

Q.     Where  did  this  take  place? 

A.  At  the  drug  store  at  the  corner  of,  I  believe 
it  is  Henshaw  and  South  Central  Avenue. 

Q.    What  did  you  see  him  do  there  ? 

A.     Dial  this  telephone  4-3914. 

Q.     4-3914?  A.     4-3914,  yes,  sir. 

Q.  And  did  you  know  at  that  time  whose  tele- 
phone number  it  was? 

Mr.  Primock:  I  object  to  it  as  not  the  best 
evidence. 

The  Court :    He  may  answer  if  he  knows. 

A.  It  is  listed  in  the  telephone  book  to  Arnold 
Enriquez  at  2022  East  Moreland. 

Mr.  Primock:  I  move  that  it  be  stricken  on  the 
grounds  it  is  hearsay. 

The  Court:    It  may  stand. 

A.  About  2:00  p.m.  after  the  telephone  call  I 
searched  Mr.  Cobos  and  furnished  him  with  |50, 
and  Mr.  Cobos  went  to  his  home  at  1018  South 
First  Street.  At  1:45  p.m.,  maybe  2:00  p.m.,  I 
saw  Joe  Martinez  and  Ernest  Hayworth   driving 
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a  black  Cadillac  sedan,  and  Ernest  Hayworth  drove 
up  in  [198]  front  of  1018  South  First  Street.  I 
saw  Joe  Martinez  get  out  of  this  car  and  go  in  and 
knock,  and  I  saw  Cobos  come  out  into  the  yard,  and 
I — after  a  few  minutes'  conversation,  I  saw  Joe 
Martinez  hand  Cobos  something,  and  I  saw  Cobos 
pay  him — Martinez,  what  appeared  to  be  money. 

Q.  And  after  you  saw  this  transaction  what  took 
place  then? 

A.  Cobos,  Joe  Martinez,  then  went  out  and  got 
in  the  car  for  a  few  minutes  with  Ernest  Hayworth 
and  then  Cobos  got  out  and  he  walked  south  and 
came  to  Agent  Lorenz  and  myself  and  turned  over 
to  us  a  jar  of  opium. 

Q.  And  after  you  received  that  jar  of  opium, 
what  did  you  do  with  it  ? 

A.  I  sent  it  to  the  office  of  the  chemist  by  reg- 
istered mail. 

Q.  I  hand  you  Government's  Exhibit  23  for 
identification,  Mr.  Smith,  I  will  ask  you  to  ex- 
amine it. 

A.  That  is  not  the  one — this  one  here  is  not 
the  one. 

Q.     Is  this  the  one  you  have  reference  to  ? 

Mr.  Primock:    What  is  the  number  of  it? 

Mr.  Thurman:  I  want  to  find  out  first,  I  am  not 
sure.  [199] 

A.  No,  it  is  the  one  right  behind  it  (indicating 
counsel  table). 
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Mr.  Thiirman :  Will  you  go  on  the  desk  and  find 
the  one?  ■ 

(The  witness  complies.) 

Q.  (By  Mr.  Thurman)  :  This  is  Government's 
Exhibit  19  for  identification.  I  will  ask  you  to  ex- 
amine that  and  see  if  you  can  identify  the  exhibit 
contained  therein. 

A.  Yes,  sir;  this  is  a  jar  of  opium  that  Cobos 
turned  over  to  Agent  Lorenz  and  myself. 

Q.    What  date  was  that  again? 

A.     That  was  on  January  15th,  1949  at  1 :45  p.m. 

Q.  And  what  did  you  do  with  that  after  you 
got  it? 

A.  Sent  it  to  the  United  States  Chemist  at  Los 
Angeles,  California. 

Q.  All  right.  Now,  proceed,  do  you  know  where 
you  were  when  I  interrupted  you? 

A.  Well,  on  February  6th,  1949,  I  again  saw 
Charlie  Cobos  dial  telephone  4-3914. 

Q.     And  where? 

A.  From  this  same  drug  store  at  Henshaw  and 
South  Central  Avenue.  I  heard  him  talk  to  some- 
one which  he  called  "Pirata"  in  Spanish. 

Mr.  Primock:  I  move  that  that  be  stricken  as 
hearsay. 

The  Court:    Oh,  it  may  stand. 

The  Witness:  About  11:00  a.m.,  I  searched  Mr. 
Cobos  and  furnished  him  with  $50,  and  about  11 :00 
a.m.  I  saw  Joe  Martinez  drive  up  in  front  of  Mr. 
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Cobos'  house  at  1018  South  First  Street  in  a  '37 
Chevrolet  sedan.  I  saw  Joe  Martinez  get  out, 
knock  on  Mr.  Cobos'  door,  and  Mr.  Cobos  and 
Martinez  entered  this  car  and  sat  for  about  ten 
or  fifteen  minutes,  and  I  could  see  their  shoulders 
moving  like  this  (indicating).  Joe  Martinez  then 
drove  off  and  Mr.  Cobos  walked  down  the  street 
followed  by  Agent  Lorenz  and  I  back  where  we  met 
dowTi  there,  and  Mr.  Cobos  turned  over  to  me  a  jar 
of  smoking  opium. 

Q.     Which  one  was  that? 

A.  I  then  drove  rapidly  across  town  to  the  vicin- 
ity of  2022  East  Moreland  Street,  the  home  of  Arn- 
old Enriquez,  and  I  saw  Joe  Martinez  parking  in 
this  car,  a  Chevrolet  car,  in  front,  and  enter  the 
front  door  of  the  home  of  Arnold  Enriquez. 

Q.     That  was  immediately  after  you  got  the 

A.     Immediately  after,  yes,  sir. 

Q.     the  narcotics  from  Cobos? 

A.     That  is  right.  [201] 

Q.  Handing  you  Government's  Exhibit  22  for 
identification,  I  will  ask  you  to  examine  that  exhibit 
and  state  whether  or  not  you  can  identify  it, 

A.  Yes,  it  is  the  contents  of  the  jar  of  opium 
turned  over  to  me  by  Carlos  Cobos  on  February 
6th,  1949,  at  11:05  a.m. 

Q.  And  what  did  you  do  with  that  in  your  ca- 
pacity as  such  narcotic  agent? 

A.  I  sent  it  to  the  United  States  Chemist  at  Los 
Angeles  by  registered  mail. 

Q.    Now,  what  took  place  after  this  episode  ? 
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A.  Well,  on  February  8th,  1949,  I  again  saw 
Carlos  Cobos  dial  telephone  4-3914.  I  heard  him 
talk  in  Spanish,  and  he  hung  up.  I  then  saw  him 
dial  telephone  9-6327. 

Q.     9-6327? 

A.     And  he  said  in  English,  "Let  me  speak" 

Mr.  Primock:  I  object  to  what  he  said  as  being 
hearsay. 

The  Court:     He  may  answer. 

A.  "Let  me  speak  to  Pirata."  He  then  carried 
on  a  conversation  in  which  the  name  "Pirata"  was 
mentioned  several  times,  and  then  hung  up.  I  then 
searched  Mr.  Cobos  and  furnished  him  with  $50. 
At  about  2:30  p.m.,  I  saw  Arnold  Enriquez  drive 
in  a  '47  Chevrolet  automobile  on  the  side  of  which 
was  "A.A-1  Corporation,  Car  No.  13."  Art  Leyvas 
was  sitting  beside  him.  I  saw  Cobos  come  out  of 
the  door  of  the  car — of  his  house,  and  got  in  the 
ear  with  Arnold  Enriquez  and  Art  Leyvas  and  talk 
for  about  20  minutes.  I  saw  Arnold  Enriquez  make 
a  U  turn,  and  I  followed  Arnold  Enriquez  and  Art 
Leyvas  back  to  1030  East  Moreland  Street,  where 
they  parked  this  Chevrolet  car  in  the  driveway. 

In  a  short  time  I  saw  Joe  Martinez  come  out 
and  get  in  this  same  car,  and  I  di'ove  rapidly  back 
to  where  I  could  see  1018  South  First  Street,  and 
w^hen  I  arrived  there,  I  saw  Joe  Martinez  in  this 
same  Chevrolet  car,  and  Charlie  Cobos  was  sitting 
beside  him.  In  a  few  minutes  I  saw  Charlie  Cobos 
get  out  of  his  automobile  and  Agent  Lorenz  fol- 
lowed him  out  of  the  front  door,  and  I  went  down 
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back  to  where  I  met  Charlie  Cobos,  and  he  turned 

over  to  me  a  jar  of  opium. 

Q.  (By  Mr.  Thurman)  :  And  what  was  the  date 
that  you  gave  for  that? 

A.     That  was  February  8th. 

Q.  Handing  you  Government's  Exhibit  No.  23 
for  identification,  I  will  ask  you  to  examine  it  and 
see  if  you  can  identify  it.  [203] 

A.  Yes,  sir;  this  is  a  jar  of  opium  that  was 
turned  over  to  me. 

Q.     By  Mr.  Cobos?  A.     Cobos. 

Q.     What  did  you  do  with  that? 

A.  That  was  sent  by  registered  mail  to  the 
United  States  Chemist  at  Los  Angeles. 

Q.  You  handled  that  in  the  same  manner  as  you 
did  all  of  these  other  exhibits  %  A.     I  did. 

Q.     Well,  what  else  happened  after  that? 

A.  Well,  after  receiving  the  opium  from  Mr. 
Cobos,  Mr.  Lorenz  and  I  drove  to  1030  East  More- 
land  and  we  did  not  see  the  Chevrolet  coupe  there. 
We  started  to  leave  when  we  saw  Joe  Martinez 
driving  up  and  he  drove  back  into  the  driveway  of 
1030  East  Moreland  and  enter  1030  East  Moreland. 

Q.  Now,  what  is  the  next  thing  you  participated 
in  in  this  case? 

A.  Well,  on  February  9th,  I  appeared  before 
the  United  States  Commissioner  and  swore  to  com- 
plaints against  Arnold  Enriquez,  Art  Le5^as,  Con- 
nie Duarte,  Joe  Martinez  and  Arturo  Jerez. 

Mr.  Thurman :    You  may  cross-examine.  [204] 
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Cross-Examination 
By  Mr.  Primock: 

Q.  Mr.  Smith,  you  testified  that  you  are  the 
agent  in  charge  of  this  area?  A.     Yes,  sir. 

Q.  And  you  are  responsible  for  everything  that 
is  in  this  area  ? 

A.     No,  I  am  not  responsible  for  it. 

Q.     I  mean  you  are  the  head  man,  are  you  not? 

A.     Most  everything  is  referred  to  me,  yes,  sir. 

Q.  You  handle  all  of  the  narcotic  investiga- 
tions in  this  area,  do  you  not? 

A.     Well,  no. 

Q.     You  are  the  agent  in  charge? 

A.  Yes,  but  I  can't  personally  do  everything 
myself. 

Q.  I  don't  mean  you,  personally,  but  I  mean  you 
are  in  charge  of  all  of  the  investigations. 

A.     I  am  held  responsible,  yes,  sir. 

Q.     Does  that  area  include  all  of  Arizona? 

A.  Well,  it  includes  the  district  which  includes 
Arizona.  Sometimes  it  may  include  California  or 
Nevada  or  Texas. 

Q.  I  know,  but  you  are  the  responsible  head 
agent  in  charge  for  what  area? 

A.     For  Arizona.  [205] 

Q.    Arizona  only,  is  that  correct?  A.     Yes. 

Q.  And  you  have  the  discretion,  do  you  not,  of 
spending  money  in  your  investigation  of  cases? 

A.     No,  I  can't  personally  spend  a  dime  without 
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the    approval    from    the    Commissioner   in   Wash- 
ington. 

Q.  Well,  when  you  put  out  this,  like  on  July 
22nd,  1948,  you  gave  Mr.  Elkins  $1375.  Did  you 
write  to  Washington  or  notify  Washington  that  you 
wanted  to  give  Elkins  $1375? 

A.    Yes,  they  knew  about  it  and  it  was 

Q.  Just  answer  my  question.  Did  you,  before 
you  put  out  that  $1375,  get  permission  from  Wash- 
ington telling  them  you  were  going  to  spend  $1375 
by  giving  it  to  Informer  Elkins  to  purchase  some 
narcotics  ? 

A.  Yes,  it  was  part  money  furnished  by  the 
Bureau  and  the  Customs. 

Q.     It  was  not  your  money? 

A.  Half  belonged  to  the  Bureau  of  Narcotics 
and  half  belonged  to  the  Bureau  of  Customs. 

Q.  Before  you  spent  your  half,  which  would  be 
a  little  over  $600,  you  had  permission  from  Wash- 
ington to  give  that  money  to  Elkins? 

A.     I  did. 

Q.    Was  that  by  letter  or  what?  [206] 

A.     Teletype. 

Q.  On  July  22  d,  when  you  gave  Elkins  that 
$1375  and  he  consummated  the  sale  with  Colimo 
that  you  watched,  did  you  see  this  defendant  Arnold 
Enriquez  present?  A.     No,  sir. 

Q.  How  much  money  did  you  expend  altogether 
in  the  investigation  of  this  case? 

A.     Well,  the  Bureau  of  Narcotics  spent  a  little 
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over  $4000  and  the  same  amount  with  the  Bureau 

of  Customs. 

Q.     In  other  words,  a  total  of  $8000? 

A.     Yes,  sir. 

Q.  How  would  you  account  to  the  Government 
for  your  money  after  it  was  spent "? 

Mr.  Thurman:  Just  a  minute,  I  object  to  that 
as  irrelevant,  incompetent  and  immaterial,  no  place 
in  the  case. 

The  Court:    Yes. 

Q.  (By  Mr.  Primock)  :  Did  you  have  permis- 
sion from  Washington  to  pay  Frank  Colbert  $1000 "? 

A.  Our  Bureau  paid  Frank  Colbert  $1000,  and 
the  Bureau  of  Customs  paid  Mr.  Elkins  $1000. 

Q.     Just  answer  my  question,  Mr.   Smith. 

A.     I  did. 

Mr.  Thurman:  I  object,  it  is  immaterial  and 
incompetent. 

The  Court:    Well,  he  has  answered  the  question. 

Mr.  Primock:  If  the  Court  please,  I  asked  him 
if  he  had  permission  from  Washington. 

Mr.  Flynn:    He  said  Washington  spent  it. 

Q.  (By  Mr.  Primock)  :  On  August  19th,  1948, 
when  you  furnished  Elkins  $1375  and  he  made  a 
purchase  from  Joe  Martinez,  did  you  see  this  de- 
fendant Arnold  Enriquez  present"? 

A.     I  did  not. 

Q.  On  November  5th,  1948,  when  Colbert  and 
Johnson  purchased  some  stuff  from  Art  Leyvas, 
how  much  money  did  you  advance  to  Colbert  and 
Johnson,  if  any*? 
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A.     I  advanced  to  Narcotic  Agent  Johnson  $1000. 

Q.  Did  you  see  Arnold  Enriquez  present  on  that 
day,  or  at  that  time?  A.     No,  sir. 

Q.     Pardon?  A.     No,  sir. 

Q.  On  November  6th,  1948,  when  Johnson  made 
a  purchase  from  Arturo  Leyvas,  did  you  advance 
any  money  to  Johnson  at  that  time  ?  A.     I  did. 

Q.     How  much  did  you  advance  him? 

A.     $475,  as  I  recall.  [208] 

Q.  And  on  November  6th,  1948,  when  that  sale 
was  consummated  between  Arturo  Leyvas  and 
Colimo  and  Johnson,  did  you  see  this  defendant 
Arnold  Enriquez?  A.     No,  sir. 

Q.  On  November  19th,  1948,  when  on  the  stair- 
way of  the  Normandie  Hotel  when  Johnson  pur- 
chased some  opium  from  Connie  Duarte,  or  Connie 
Leyvas,  how  much  money  did  you  advance  Johnson 
for  that  sale?  A.     $325. 

Q.  And  did  you  see  Arnold  Enriquez,  this  de- 
fendant, present  at  that  time?  A.     No,  sir. 

Q.  On  December  16th,  1948,  at  the  home  of 
Elkins  in  Tempe,  where  Ray  and  Art  came  over, 
how  much  money  did  you  advance  Elkins  at  that 
time? 

A.     I  advanced  $650  to  Narcotic  Agent  Teets. 

Q.     How  much?  A.     $650. 

Q.  $650.  And  did  you  see  Arnold  Enriquez  pres- 
ent on  that  day  and  place?  A.     No,  sir. 

Q.  Later  that  evening,  on  the  same  day,  on  De- 
cember 16th,  1948,  when  you  saw  Art  Leyvas  come 
back  and  hand  Elkins  a  loackage,  did  you  see  Arnold 
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Enriquez  presents  [209]  A.     No,  sir. 

Q.  On  January  14th,  1949,  when  the  purchase 
was  made  in  front  of  the  home  of  Arturo  Leyvas 
on  East  Moreland  Street,  how  much  money  did  you 
advance  for  that  purposed  A.    $50. 

Q.  And  did  you  see  Arnold  Enriquez  present  at 
that  time?  A.     No,  sir. 

Q.  And  on  January  14th,  1949,  when  you  fol- 
lowed, or  when  you  saw,  rather,  Johnson  and  Colimo 
come  out  of  Pirata's  Inn  and  drive  north  on  Six- 
teenth Street  did  you  see  Arnold  Enriquez  at  that 
time'*  A.     No,  sir. 

Q.  And  how  much  money  did  you  advance  for 
that  purchase?  A.     $1000. 

Q.  Now,  on  January  15th,  1949,  when  you  went 
down,  you  were  at  Cobos'  home  and  you  said  Joe 
Martinez  and  Ernest  Hayworth  drove  up  in  a  Cadil- 
lac car?  A.     Yes,  sir. 

Q.     What  color  was  that  Cadillac  car? 

A.     It  was  a  black  Cadillac,  '46  model. 

Q.  And  you  say  you  saw  Joe  Martinez  hand 
Cobos  a  package?  [210]  A.     I  did. 

Q.  How  much  had  you  advanced  Cobos  prior  to 
that?  A.     $50. 

Q.  Did  you  see  Arnold  Enriquez  at  that  time 
and  place?  A.     No,  sir. 

Q.  Now,  on  February  6th,  1949,  when  you  ad- 
vanced Cobos  some  more  money,  did  you  not? 

A.     I  did. 

Q.     How  much  did  you  advance  him  then? 

A.     |50. 
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Q.  And  he  made  another  purchase,  you  say,  from 
Joe   Martinez  in  the   automobile"? 

A.    He  did. 

Q.  And  at  that  time  and  place  did  you  see  this 
defendant  Arnold  Enriquez"? 

A.  No,  but  I  followed  him  back  to  Arnold  En- 
riquez'  home. 

Q.  You  didn't  see  him  at  the  time  of  the  pur- 
chase though'?  A.     No,  sir. 

Q,  Now,  on  February  8th,  1949,  how  much  did 
you  advance  Cobos  to  make  a  purchase? 

A.     $50. 

Q.  You  say  this  purchase  took  place  at  what 
time?  [211] 

A.     Well,  I  didn't  witness  that  purchase. 

Q.     You  didn't  witness  if?  A.     No,  sir. 

Q.  Were  you  present  when  Arnold  Enriquez 
was  arrested? 

A  I  saw  him  later,  about  30  minutes  after  his 
arrest. 

Q.  But  you  weren't  present  at  the  time  of  the 
arrest?  A.     No,  sir. 

The  Court:  We  will  suspend  until  2:00  o'clock. 
Keep  in  mind  the  Court's  admonition. 

(Thereupon    a    recess    was    taken    at    12:05 
o'clock  noon  of  the  same  day.) 

2:00   o'clock,    P.M. 

All  parties  as  heretofore  noted  by  the  Clerk's  rec- 
ord being  present,  the  trial  resiuned  as  follows : 
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resumed  the  witness  stand  and  testified  further  as 
follows: 

Cross-Examination 
(Resumed) 
By  Mr.  Primock: 

Q.  Mr.  Smith,  how  much  did  you  and  the  Gov- 
ernment pay  Mr.  Cobos  for  his  work  in  this  case? 

A.    Well,  I  didn't  pay  him  anything. 

Q.  To  your  knowledge,  did  the  Govermnent  or 
any  of  the  others  pay  him  anything  i 

A.  Not  for  any  work  on  this  particular  investi- 
gation. 

Mr.  Primock:    That  is  all. 

Mr.  Thurman:    Just  one  thing  I  forgot. 

Redirect  Examination 
By  Mr.  Thurman: 

Q.  Please  mark  the  purported  judgment  in  No. 
C-10038,  Tucson,  as  a  Governmeut's  exhibit. 

(Thereupon   the    docmnent   was   marked   as 
Govermnent 's  Exhibit  29  for  identification.) 

Q.  (By  Mr.  Thurman) :  How  long  have  you 
knovvu  this  defendant ? 

A.     Since  the  latter  part  of  '44. 

Q.  I  hand  you  Govermnent 's  Exhibit  29  for 
identification  and  ask  you  to  look  at  it  and  I  will 
ask  you  if  the  jDerson  named  therein  is  the  same 
person  as  Arnold  Enriquez  that  sits  here  at  the 
table,  the  defendant  in  this  case"? 
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A.    Yes,  sir. 

Mr.  Thurmaii:  The  Government  now  offers  in 
evidence  Government's  29  for  identification. 

Mr.  Primock :  If  the  Court  please,  we  have  [213] 
some  objections  to  this  which  we  would  like  to  make 
in  the  absence  of  the  jury. 

The  Court:    Well,  let  me  see  what  it  is. 

(Thereupon  the  document  was  handed  to  the 
Court.) 

The  Court:  Well,  I  think  you  can  state  your 
objections  to  it. 

Mr.  Primock :  If  the  Court  pleases,  it  is  improper 
and  immaterial;  incompetent.  It  goes  to  the  of- 
fenses which  are  not  in  issue  at  this  time.  It  goes 
to  impeach  the  defendant  who  has  not  at  this  time 
taken  the  witness  stand. 

The  Court:  WeU,  the  general  rule  is  that  evi- 
dence of  other  offenses  is  admissible  on  the  ques- 
tion of  intent. 

Mr.  Primock:  Providing  they  are  within  a  rea- 
sonable period  of  time,  your  Honor.  This  is  some- 
thing supposed  to  have  happened  many  years  ago. 

The  Court:  It  happened  five  years  ago.  It  will 
be  received  and  the  Court  will  limit  the  effect  by 
proper  instruction. 

Mr.  Thurman:  Will  you  mark  it  in  evidence, 
please  % 

(The  document  was  marked  as  Government's 
Exhibit  29  in  evidence.) 
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GOVERNMENT'S  EXHIBIT  NO.  29 

In  the  United  States  District  Court  for 
The  District  of  Arizona 

No.  C-10038-Tucson 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

ARNOLD  S.  ENRIQUEZ, 

Defendant. 

Due  proceedings  having  been  had  on  the  Indict- 
ment filed  herein  presented  against  the  defendant 
above-named  charging  a  violation  of  Title  21,  United 
States  Code,  section  174  and  Title  26,  United  States 
Code,  section  2553  as  charged  in  counts  2  and  3 
thereof. 

It  Is  Ordered,  Adjudged  and  Decreed  that  said 
defendant  is  guilty  of  said  crime  and  in  punish- 
ment thereof  that  said  defendant  be  committed  to 
the  custody  of  the  Attorney  General  of  the  United 
States  or  his  duly  authorized  representative  for  im- 
prisonment in  such  place  of  confinement  as  the  said 
Attorney  General  shall  designate  for  a  term  of  two 
(2)  years  and  six  (6)  months  on  each  of  said  counts 
2  and  3,  said  terms  of  imprisonment  to  run  concur- 
rently with  each  other  and  that  said  defendant  be 
fined  in  the  sum  of  $1,000.00  on  count  2  and  in  the 
sum  of  $500.00  on  count  3,  and  that  in  default  of 


United  States  of  America  241 

(Testimony  of  Earl  A.  Smith.) 

payment  of  said  fines  he  stand  committed  until  the 
same  are  paid  or  he  is  otherwise  discharged  by  law. 
It  Is  Further  Ordered  that  the  Clerk  deliver  a 
certified  copy  of  this  judgment  and  commitment  to 
the  United  States  Marshal  or  other  qualified  officer 
and  that  the  same  shall  serve  as  the  commitment 
herein. 

Dated  at  Tucson,  Arizona,  March  5,  1945. 

/s/  ALBERT  M.  SAMES, 
Judge. 

A  True  Copy.  Certified  this  5th  day  of  March, 
1945. 

EDWARD  W.  SCRUGGS, 
Clerk. 

JEAN  E.  MICHAEL, 

Deputy. 

[Endorsed] :     Filed  March  5,  1945. 
Admitted  April  27,  1950. 


Mr.  Thurman:  The  record  may  show  that  I  am 
now  [214]  reading  Government's  Exhibit  29  in 
evidence  to  the  jury. 

(Thereupon  Exhibit  No.  29  was  read  to  the 
jury  by  Mr.  Thurman). 

Mr.  Thurman :     That  is  all. 

(The  witness  was  excused). 
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Mr.  Tliurman:     Mr.  Nicholson. 

REDVERS  G.  NICHOLSON 
was  recalled  on  behalf  of  the  Government,  and  hav- 
ing been  heretofore  duly  sworn,  testified  as  follows : 

Redirect  Examination 
Mr.  Thurman: 

Q.  I  hand  you  Government's  Exhibit  19,  and  see 
if  you  can  identify  that. 

A.     Yes,  we  received  this  in  our  laboratory. 

Q.     Did  you  make  an  analysis  of  it  ? 

A.    I  did. 

Mr.  Primock:  I  object  as  no  proper  fomidation 
being  laid. 

Q.  (By  Mr.  Thurman)  :  Who  did  you  receive 
it  from"? 

A.  We  received  it  from  the  Bureau  of  Narcotics 
— I  will  state  which  gentleman  it  is.  We  received 
that  from  Mr.  Robert  Lorenz  of  the  Bureau  of 
Narcotics,  Phoenix,  Arizona.  [215] 

Q.  In  the  regular  course  of  business  of  handling 
such  matters'?  A.     Beg  pardon? 

Q.  In  the  regular  course  of  business  of  handl- 
ing such  matters'?  A.     Yes,  sir. 

Q.     How  did  it  arrive  at  your  place  of  business? 

A.     By  registered  mail  in  this  envelope. 

Q.  After  that  exhibit  arrived  in  this  laboratory, 
please  tell  the  Court  and  jury  what  was  done  with 
respect  to  that  exhibit  ? 

A.     The  outside  envelope  was  opened  up,  a  rec- 
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ord  was  made  of  this,  and  it  was  then  placed  in  the 
vault  mitil  such  tune  as  it  was  analyzed.  It  was  then 
analyzed,  resealed,  placed  in  the  vault  luitil  such 
time  I  was  ordered  to  bring  it  into  this  courtroom. 

Q.     Did  you  bring  it  into  this  courtroom  ? 

A.     I  did  sir. 

Q.  After  you  left  Los  Angeles  with  it,  did  any- 
body touch  it  until  you  got  it  here  in  the  courtroom  ? 

A.     No,  sir. 

Q.     Only  yourself  1  A.     Yes,  sir. 

Q.  What  does  the  analysis  of  that  particular 
exhibit  [216]  show? 

A.  The  sample  contains  prepared  smoking 
opium. 

Q.  I  hand  you  Government's  Exhibit  23  marked 
for  identification,  and  ask  you  to  examine  it  and 
see  if  you  can  identify  it.  A.     Yes,  sir. 

Q.     And  how  do  you  identify  it  1 

A.  This  is  an  exhibit,  originally  No.  24.  It  was 
received  in  our  Los  Angeles  office  on  February 
15th,  1949. 

Q.     And  how  was  it  received  ? 

A.     By  registered  mail  in  this  envelope. 

Q.  And  after  it  arrived  at  the  laboratory  in  Los 
Angeles  by  registered  mail,  what  was  done  with  it, 
if  you  know*? 

A.  The  outside  envelope  was  opened  up,  a  rec- 
ord made  from  the  data  on  the  outside,  and  was 
sealed  in  the  envelope  inside,  and  then  placed  in  our 
vault  until  such  time  as  it  was  brought  out  to  be 
analyzed,  then  analyzed,  resealed,  and  placed  back 
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in  the  vault  until  such  time  as  ordered  here  by  the 

Court. 

Q.  It  was  handled  in  the  regular  course  of  busi- 
ness in  handling  such  matters?  A.     Yes,  sir. 

Q.  What  does  the  analysis  of  this  sample  [217] 
show? 

A,  The  analysis  of  this  sample  shows  it  is  pre- 
pared smoking  opium. 

Q.  Will  you  tell  us  what  officer  you  received  it 
from? 

A.  Oh,  it  was  received  from  Mr.  Lorenz,  from 
the  Bureau  of  Narcotics,  Phoenix,  Arizona. 

Q.  Now,  I  hand  you  Government's  Exhibit  23 
for  identification  and  ask  you  if  you  can  identify 
the  exhibit. 

A.     Pardon  me,  this  is  22,  is  it  not  ? 

Q.     22,  yes.  Thank  you. 

A.  This,  we  received  this  sample  from  Mr.  Earl 
Smith  of  the  Bureau  of  Narcotics,  Phoenix,  on 
February  8th,  1949. 

Q.     And  how  did  you  receive  it  ? 

A.  Received  it  by  registered  mail  in  this  en- 
velope. 

Q.  And  was  that  other  envelope  and  its  contents 
contained  in  that  envelope?  A.    Yes,  sir. 

Q.  What  took  place  after  you  received  it  at  the 
laboratory  in  Los  Angeles  by  registered  mail? 

A.  The  outside  envelope  was  opened  up,  a  rec- 
ord made  of  the  contents  from  this  writing  on  the 
inside  envelope,  placed  in  the  vault  until  such  time 
it  was  to  be  analyzed,  then  taken  out,  [218]  ana- 
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lyzed,  resealed,  placed  back  in  the  vault  until  such 

time  as  I  was  ordered  to  bring  it  in  to  this  court 

here. 

Q.     You  made  analysis  of  it,  did  you  ? 

A.     Yes,  sir. 

Q.     And  what  does  the  analysis  show  ? 

A.     Prepared  smoking  opium. 

Mr.  Thurman :     That  is  all. 

Recross  Examination 
By  Mr.  Primock : 

Q.  Mr.  Nicholson,  have  those  exhibits  been  in 
your  possession  all  of  the  time  % 

A.  In  our  vault  and  then  in  my  possession  all 
the  time  I  was  bringing  it  into  this  courtroom. 

Q.  But  subsequent  to  the  analysis,  after — after 
you  made  the  analysis,  what  did  you  do  with  themf 

A.  I  sealed  them  up  and  placed  them  in  the 
vault. 

Q.     Who  is  the  custodian  of  the  vault  ? 

A.     Beg  pardon? 

Q.     Who  has  custody  of  the  vault? 

A.     Mr.  John  W.  Custer,  Chief  Chemist. 

Q.  Is  he  the  only  one  that  has  a  key  to  the  [219] 
vault? 

A,  No,  sir;  there  are  three  of  us  chemists  that 
have  access  to  that  vault. 

Mr.  Primock:     That  is  all. 

Mr.  Thurman :     That  is  all. 

(The  witness  was  excused.) 
Mr.  Thurman.     Mr.  Harris. 
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JESSE  J.  HARRIS 
was  called  as  a  witness  on  behalf  of  the  Govern- 
ment, and  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Thurman : 

Q.     Please  state  your  name. 

A.     Jesse  J.  Harris. 

Q.     Mr,  Harris,  where  do  you  live  ? 

A.     Phoenix. 

Q.     Phoenix,  Arizona? 

A.     That  is  correct. 

Q.     How  long  have  you  lived  up  here  ? 

A.     Six  and  one-half  years. 

Q.     And  what  business  or  profession  are  you  in? 

A.  I  am  Public  Office  Manager  for  the  Moun- 
tain  States   Telephone  &  Telegraph   Company. 

Q.     Here  in  Phoenix,  Arizona? 

A.     Yes,  sir.  [220] 

Q.  And  do  you  have  access  to  the  records  of  the 
Telephone  Office?  A.     Yes,  sir. 

Q.     What  records? 

A,  Well,  I  have  access  to  records  which  are  long 
distance  calls  and  their  application  to  names,  ad- 
dresses, the  record  of  service,  amount  of  pay. 

Q.  That  is  your  job  there,  is  keeping  track  of 
those  records,  is  that  right  ? 

A.     Yes,  sir,  part  of  my  job,  yes. 

Q.  They  are  kept  under  your  direction  and  con- 
trol for  the  Telephone  Company  ? 

A.     That  is  right. 
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Q.  You  were  subpoenaed  to  bring  with  you  the 
records  showing  in  whose  name  Phoenix  phone  No. 
4-3914  was  listed  from  September,  1948,  to  Feb- 
ruary 15th,  1949,  were  you  not "? 

A.     That  is  right. 

Q.  And  do  you  have  the  record  of  the  Tele- 
phone  Company   portraying   that?  A.     I   do. 

Q.     And  what  does  that  record  show  ? 

A.     That  was  4-3914,  wasn  't  it  ? 

Q.     4-3914. 

A.  That  record  tells  me  it  was  listed  in  the  name 
of  Arnold  Enriquez  at  2022  East  Moreland  Street. 

Q.  And  do  you  also  have  a  record  there  of 
Phone  No.  9-6327?  A.    I  do. 

Q.  And  for  that  same  period  of  time  can  you 
tell  the  Court  and  jury  in  whose  name  that  phone 
number  was  listed? 

A.  That  was  listed  to  Connie  Duarte,  non-listing, 
at  1030  East  Moreland  Street. 

Q.     You  said  "non-listing'"? 

A.     That  is  as  to  the  name. 

Q.    What  does  it  mean  in  telephone  parlance? 

A.  That  "non-listing"  means  it  is  not  listed 
in  the  directory,  but  you  can  get  it  by  calling  the 
information  operator. 

Mr.  Thurman :     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Primock : 

Q.     Mr.  Harris,  Phone  No.  4-3914  in  the  name 


248  Arnold  Enriquez  vs. 

(Testimony  of  Jesse  J.  Harris.) 

of  Arnold  Enriquez,  that  is  a  listed  number  in  the 

telephone  book,  is  it  not? 

A.     It  was  at  that  time. 

Mr.  Primock :     That  is  all. 

(The  witness  was  excused). 

Mr.  Thurman:  The  Government  now  offers  in 
evidence  all  exhibits  1  to  29  that  have  been  marked 
for  identification,  with  the  exception  of  Exhibits 
16,  3  and  23.  With  the  exception  of  those  three,  we 
now  offer  them  in  evidence;  that  is,  the  narcotics, 

Mr.  Primock :     Which  three  ? 

The  Clerk:     28  and  29  are  already  in  evidence. 

Mr.   Primock:     Which  three  were  not  offered? 

Mr.  Thurman :     16,  3  and  23. 

Mr.  Primock:  If  the  Court  please,  we  object  to 
the  Exhibits  19  and  22  which  refer  to  sales  or  pur- 
chases, rather,  made  by  the  man  by  the  name  of 
Cobos,  for  the  reason  there  is  no  testimony  that  the 
exhibits  are  in  the  same  condition  as  they  were  when 
they  were  delivered  to  Mr.  Cobos.  We  object  to 
Exhibit  4,  as  they  were  not  identified  by  the  witness 
Elkins.  He  could  not  identify  that  particular  pack- 
age as  being  the  identical  package  that  he  received. 
We  further  object  to  all  exliibits  on  the  grounds 
they  have  not  comiected  this  defendant  Arnold  En- 
riquez in  any  way,  shape  or  form,  with  any  of  the 
exhibits  that  are  here,  and  for  that  reason  should 
not  be  admitted. 

The  Court:     Didn't  the  witness  Elkins  find  his 
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initials  on  the  wrapping  on  the  four  cans  of  opium  ? 

Mr.  Thurman :  Your  Honor,  he  did  not.  He  said 
he  could  not  identify  them.  I  am  talking  about  4 
now. 

The  Court:     Yes. 

Mr.  Thurman:  However,  the  Government's  evi- 
dence shows  this,  that  he  said  as  soon  as  he  got  the 
four  cans  of  opium  that  he  turned  them  over  im- 
mediately to  Lorenz  who  was  in  the  bam,  and  as  he 
walked  out,  he  handed  them  to  him.  Mr.  Lorenz 
said,  '*  These  are  the  ones  I  got  from  Mr.  Elkins  at 
that  time  and  place,"  and  he  found  his  initials  on 
here. 

The  Court :  All  right,  the  objection  will  be  over- 
ruled. 

(Thereupon  the  documents  were  received  as 
Government's  Exhibits  1  to  27,  inclusive,  with 
the  exception  of  No.  3,  16  and  23,  in  evidence). 

Mr.  Thurman:  I'd  like  to  make  a  correction 
there,  Mr.  Clerk,  that  23 — Let  me  be  right  about 
this  now.  Government's  Exhibit  23  marked  for  iden- 
tification I  think  should  be  in.  I  don't  want  to  make 
any  error,  but  let's  check  it.  That  is  the  one  you 
testified  in  the  Cobos  matter. 

Mr.  Smith:     That  is  right. 

Mr,  Thurman:  So  I  would  like  to  say,  with  that 
correction,  with  the  exception  of  16  and  3. 

Mr.  Primock:  We  would  like  to  include  our 
objections  to  23,  the  same  objection  as  was  made  to 
19  and  22,  that  they  were  delivered  to  Cobos,  and 
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he  lias  not  testified  that  they  are  iii  the  same  condi- 
tion as  he  received  it. 

The  Court:     All  right,  they  may  be  received. 

(Whereupon  Government's  Exhibits  1  to  27, 
with  the  exception  of  Exhibits  3  and  16,  were 
received  in  evidence). 

Mr.  Thurman :     The  Government  rests. 

Mr.  Primock:  At  this  time,  your  Honor,  we 
would  like  to  have  the  juiy  excused  to  make  some 
motions. 

The  Court:  All  right,  you  may  retire  from  the 
courtroom,  gentlement.  Keep  in  mind  the  Court's 
admonition. 

(Thereupon  the  jury  was  excused).  [225] 

Defendants'  Case 

Mr.  Primock:  At  this  time,  your  Honor,  we 
would  like  to  move  for  judgment  of  acquittal  on 
Count  52  which  charges  Arnold  Enriquez  with 
knowingly  and  fraudulently,  contrary  to  law,  im- 
port and  bring  into  the  United  States,  and  assist 
in  so  doing,  approximately  11,229  grains  of  pre- 
pared smoking  opium,  on  the  gTounds  that  there  is 
no  e^ddence  whatsoever  that  this  defendant  did 
bring  11,229  grains,  or  any  grains,  into  the  United 
States. 

We  would  like  to  also  make  a  motion  for  judg- 
ment of  acquittal  on  Coimt  53,  which  charges 
Arnold  Enriquez  with  the  transj^ortation  and  con- 
cealment, after  unlawful  importation  thereof,  of  ap- 
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proximately  11,229  grains  of  prepared  smoking 
opium,  on  the  ground  there  is  no  evidence  showing 
that  Arnold  Enriquez  transported  or  concealed  any 
grains  of  opium. 

We  would  also  like  to  move  for  judgment  of  ac- 
quittal on  Count  54,  which  charges  Arnold  Enri- 
quez with  unlawfully,  fraudulently  and  feloniously 
sell,  distribute  and  give  away  to  one  Okla  W.  John- 
son a  certain  quantity  of  prei3ared  smoking  opium, 
to  wit,  approximately  11,229  grains  of  prepared 
smoking  opium,  on  the  grounds  that  the  [226]  testi- 
mony of  Johnson  himself  was  that  this  defendant 
was  not  present  at  the  time  of  the  sale  and  that  he 
did  not  see  him  there;  that  there  is  no  evidence 
whatsoever  that  this  defendant  Arnold  Enriquez 
did  sell  or  give  away  11,229  grains  of  prepared 
smoking  opium,  or  any  grains. 

We  would  like  to  move  for  judgment  of  acquittal 
on  Count  64  of  the  indictment,  which  charges  Ar- 
nold Enriquez  with  bringing  into  the  United  States 
and  import  approximately  145  grains  of  smoking 
opium,  on  the  grounds  there  is  no  evidence  before 
this  Court  whatsoever  of  Arnold  Enriquez  import- 
ing or  bringing  into  this  country  any  grains  of 
opium. 

We  would  like  to  make  a  motion  for  judgment 
of  acquittal  on  Count  65,  which  charges  Arnold 
Enriquez  with  concealing  and  transporting  145 
grains  of  prepared  smoking  opium,  on  the  grounds 
that  there  is  no  evidence  before  this  Court  of  any 
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nature  where  Arnold  Enriquez  transported  or  con- 
cealed any  grains  of  prepared  smoking  opium. 

We  would  like  to  make  a  motion  for  judgment 
of  acquittal  on  Count  66,  which  charges  Arnold 
Enriquez  with  the  sale,  or  fraudulently  and  felo- 
niously sell,  distribute,  and  give  away  to  one  Charles 
Cobos  a  certain  quantity  of  prepared  [227]  smok- 
ing opium,  approximately  145  grains,  when  all  of 
the  testimony  before  this  Court  shows  that  that  sale 
was  made  by  Joe  Martinez,  and  Mr.  Smith  testi- 
fied that  Arnold  Enriquez  was  not  there  at  the  time 
said  sale  was  made. 

We  would  like  to  make  motion  for  judgment  of 
acquittal  on  Count  67,  which  charges  Arnold  En- 
riquez with  importing  and  bringing  into  the  United 
States  145  grains  of  prepared  smoking  opium,  on 
the  grounds  that  there  is  no  evidence  whatsoever 
of  any  type  before  this  Court  that  Arnold  Enri- 
quez brought  into  the  United  States  any  grains  of 
prepared  smoking  opium. 

We  would  like  to  move  for  judgment  of  acquittal 
on  Count  68,  which  charges  Arnold  Enriquez  with 
fraudulently  receiving,  conceal  and  facilitate  the 
transportation  of  145  grains  of  prepared  smoking 
opimn,  on  the  grounds  that  there  is  no  testimony 
whatsoever  before  this  Court  that  Arnold  Enriquez 
transported,  concealed  or  have  in  his  possession  any 
amount  of  prepared  smoking  opium. 

We  would  like  to  move  for  judgment  of  acquittal 
on  Count  69  which  charges  Arnold  Enriquez  with 
the  sale  or  distribution  or  giving  away  to  Charles 
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Cobos  145  grains  of  prepared  smoking  opium,  on 
the  gromids  that  the  evidence  before  this  [228] 
Court  shows  that  the  sale  was  made  by  one  Joe  Mar- 
tinez, and  also  that  Mr.  Smith  testified  that  Arnold 
Enriquez  was  not  present  at  the  time  any  of  this  sale 
was  made. 

We  would  like  to  further  make  a  motion  for 
judgment  of  acquittal  on  Count  78,  which  charges 
Arnold  Enriquez  with  conspiracy  to  import  and  con- 
ceal and  facilitate  the  transportation  and  conceal- 
ment of  narcotic  drugs,  on  the  grounds  that  there 
is  no  evidence  whatsoever  here  to  show  conspiracy 
or  an  agreement  between  Arnold  Enriquez  and  the 
co-defendants.  The  only  testimony  before  this  Court 
has  been  numerous  sales  by  the  co-defendants  and 
casual  acquaintanceship  or  casual  conversations  be- 
tween Arnold  Enriquez  and  several  witnesses.  There 
has  been  no  showing  by  the  Government  of  any 
agreement,  which  is  a  necessary  element  of  con- 
spiracy, that  the  only  evidence  before  this  Court  in- 
volving or  mentioning  Arnold  Enriquez  at  all  is  the 
fact  that  he  was  approached  to  purchase  some  nar- 
cotics and  he  said  he  could  not  make  any  deliveries ; 
that  all  of  the  evidence  here  shows  conspiracy  be- 
tween all  of  the  co-defendants  except  Arnold  En- 
riquez. There  has  been  no  tie-up  between  Arnold 
Enriquez  and  the  defendants.  All  of  these  overt 
acts  were  done  on  [229]  the  part  of  the  co-defend- 
ants and  none  on  the  part  of  Arnold  Enriquez,  and 
for  that  reason  there  is  no — In  our  opinion,  there 
is  no  evidence  before  this  Court  to  tie  Arnold  En- 
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riqiiez  up  on  a  conspiracy  charge,  and  we  ask  for 
a  motion  for  judgment  of  acquittal  be  granted. 

Mr,  Thurman:  With  respect  to  the  three  sub- 
stantive counts  of  the  indictment  that  Mr.  Primock 
argued  for  the  motion  of  dismissal 

The  Court:     Nine. 

Mr.  Thurman:     Huh? 

The  Court :     Nine,  rather  than  three. 

Mr.  Thurman:  Well,  nine  counts,  yes,  that  is 
split  up,  that  is  what  I  meant. 

The  Court:     Yes. 

Mr.  Thurman:  There  are  the  counts  that  Mr. 
Smith  testified  to  concerning  Mr.  Cobos  making  a 
telephone  call  to  the  home,  or  making  the  call  to 
Arnold  Enriquez  and  then  subsequently,  Martinez 
would  come,  or  someone  else,  with  the  narcotics.  I 
think  that  throws  Mr.  Arnold  Enriquez  into  the 
case  very  deliberately  and  positively  under  the  aid- 
ing and  abetting  act. 

The  Court:  Well,  you  don't  know  who  they 
called.  They  called  a  telephone  number. 

Mr.  Thurman:  They  called  a  telephone  number 
and  had  a  conversation  with  someone  by  the  name 
of  Pirata,  which  everybody  testified  was  the  nick- 
name of  the  defendant  Arnold  Enriquez.  That  is 
not  substantive  evidence,  I  think  the  Court  has 
it  in  mind,  but  that  is  the  basis  of  their — but  I 
think  if  we  haven't  got  enough  to  show  aiding  and 
abetting,  then,  of  course,  it  is  up  to  the  Court  to  do 
as  it  sees  fit  there,  but  on  the  conspiracy,  I  think 
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there  is  plenty  to  go  to  the  jury  on  that  without 
much  argument.  There  is  more  than  casual  associ- 
ation and  casual  conversation;  the  use  of  that  car 
continuously  that  belonged  to  the  defendant.  They 
met  in  the  Club  and  met  in  his  place  of  business. 
He  was  there  with  them  pretty  near  all  the  time 
and,  of  course,  as  he  told  Mr.  Colbert,  "I  am  sorry 
I  can't  help  you  out,  I  would  like  to  take  care  of 
you,  but  there  isn't  any  stuff  in  town.  Art  is  out 
of  town  now,  has  gone  to  bring  in  a  load,  but  he 
will  be  here  on  Friday,  but  until  he  brings  his  stuff 
back  there  is  no  stock  here."  He  also  told  that  to 
Mr.  Johnson.  Again,  Mr.  Arturo  Leyvas,  I  have 
forgotten  which  one  it  is  right  now,  testified  to  the 
fact  that  Arturo  told  him,  naming  this  defendant, 
that  they  were  all  in  it.  I  think  that  is  sufficient  to 
go  to  the  jury,  your  Honor.  [231] 

The  Court:  Well,  there  might  be  enough  on  the 
conspiracy  coimt,  but  there  certainly  is  not  enough 
on  the  nine  substantive  counts,  so  I  will  grant  the 
motion  to  52,  53,  54,  64,  65,  66,  67,  68  and  69,  and 
deny  the  motion  as  to  the  conspiracy  count. 

Call  in  the  jury. 

(Thereupon  the  jury  returned  into  the  court- 
room and  resumed  their  place  in  the  jury  box.) 

The  Court:     You  may  proceed. 

Mr.  Primock :     Call  Arnold  Enriquez. 
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ARNOLD  ENRIQUEZ 
was  called  as  a  witness  in  his  own  behalf,  and  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Primock : 

Q.  Will  you  state  your  name,  please? 

A.  Arnold  S.  Enriquez. 

Q.  And  where  do  you  live,  Arnold  ? 

A.  2022  East  Moreland. 

Q.  Phoenix,  Arizona? 

A.  Phoenix,  Arizona. 

Q.  And  who  do  you  live  with  % 

A.  My  wife  and  five  children. 

Q.  How  long  have  you  lived  in  Phoenix,  Ari- 
zona? [232]  All  my  fife. 

Q.  You  were  born  here  ? 

A.  I  was  born  here,  yes. 

Q.  Arnold,  you  have  been  convicted  of  a  felony 
once,  haven't  you?  A.    Yes,  sir. 

Q.  Arnold,  do  you  know  Arturo  C.  Leyvas? 

A.  Yes,  sir. 

Q.  How  long  have  you  known  Arturo  C.  Lej^as  ? 

A.  Oh,  since  we  were  kids. 

Q.  How  many  years  would  you  say  that  would 
be  ?  A.     Oh,  20,  25  years,  I  guess. 

Q.  Do  you  know  Ray  C.  Leyvas  ? 

A.  Yes,  sir. 

Q.  How  long  have  you  known  Ray  C.  Leyvas? 

A.  About  the  same  amount  of  time. 

Q.  Do  you  know   Connie  Duarte? 

A.  Yes,  sir. 
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Q.     How  long  have  you  known  Connie  Duarte? 

A.     Well,  ever  since  I  can  remember. 

Q.  Do  you  know  Arturo  E.  Jerez,  who  is  known 
as  Colimo?  A.    Yes,  sir. 

Q.     How  long  have  you  known  him  ? 

A.     Same  amount  of  time,  I  guess. 

Q.     And  do  you  know  Joe  Martinez  ?  [233] 

A.     Yes,  sir. 

Q.     And  how  long  have  you  known  Joe  Martinez  ? 

A.     Oh,  I  'd  say  six  or  seven  years. 

Q.  And  during  the  period  of  the  16th  day  of 
February,  1948,  and  the  16th  day  of  February, 
1949,  did  you  see  all  of  these  people  ? 

A.    Yes,  sir. 

Q.     And  how  often  would  you  see  them  ? 

A.     Oh,  I  imagine  pretty  near  every  day  or  so. 

Q.  What  business  or  occupation  were  you  in 
during  the  period  of  that  year?  A.     '48? 

Q.     Between  February,  1948,  and  February,  1949. 

A.  Well,  I  just  run  them  camp  grounds  or  that 
property  on  Sixteenth. 

Q.     What  camp  gromids  and  property  is  that? 

A.  That  is  the  Corona  Courts  at  1602  East 
Washington. 

Q.     You  own  that  property  ? 

A.     Me  and  the  Finance  Company. 

Q.     And  you  manage  the  operations  of  it? 

A.     Yes,  sir. 

Q.  Will  you  tell  the  jury  just  what  type  of  busi- 
nesses are  located  on  that  piece  of  property? 

A.    Well,   there   is   about   21   camp   grounds   or 
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courts — cottages,  I  guess  you  would  call  it,  and  [234] 
there  is  a  store  building  where  there  is  a  saloon  or 
a  bar,  and  there  is  a  restaurant  on  the  side,  that  is 
about  all. 

Q.  Were  you  operating  the  bar  or  the  restau- 
rant? A.     No,  sir. 

Q.     Did  you  have  it  leased  ? 

A.     Yes,  sir. 

Q.     And  who  did  you  lease  the  restaurant  to? 

A.     To  a  man  by  the  name  of  Pablo  Basquez. 

Q.    And  did  you  operate  the  bar  1 

A.    No,  sir. 

Q.     Who  did  you  have  that  leased  to  ? 

A.  Well,  the  period  in  '48  it  was  leased  to  the 
Pan-American  Club. 

Q.  And  did  they  have  it  all  during  this  period 
of  February,  '48  to  February,  '49? 

A.  No,  I  don't  think  so.  I  think  they  only — 
the  Pan-American  Club  was  only  there  about  five 
months. 

Q.  And  do  you  recall  what  five  months  of  that 
year  they  were  there  ? 

A.  Oh,  I'd  say  they  were  the  first  six  months  of 
that  year  at  that  time. 

Q.  And  subsequent  to  them,  who  had  the  lease 
on  the  premises  ?  [235] 

A.  Well,  after  they  closed  up  I  rented  it  to 
Nacho  Pacheco. 

Q.     And  did  he  have  it  in  January,  '49  ? 

A.    Yes,  sir. 
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Q.  What  type  of  license  did  he  have  in  there, 
if  you  know  ? 

A.     He  had  a  No,  7  license,  wine  and  beer. 

Q.     And  how  much  rent  were  you  receiving "? 

A.     $225  a  month. 

Q.  Did  you  have  any  interest  in  the  license  or 
the  operation  of  the  place  of  business  *? 

A.     No,  sir. 

Q.  Did  you  have  any  interest  or  anything  to 
say  in  the  management  of  the  little  restaurant  next 
door  to  the  bar?  A.     No,  sir. 

Q.  Now,  Arnold,  I  will  ask  you  whether  or  not 
on  the  16th  of  February,  1948,  whether  or  not  you 
knew  that  Arturo  E.  Jerez  imported  and  brought 
into  the  United  States  approximately  160  grains 
of  prepared  smoking  opium?  A.     No,  sir. 

Q.  I  will  ask  you  whether  or  not,  on  the  16th 
day  of  February,  1948,  whether  or  not  you  knew 
whether  Arturo  E.  Jerez  transported  and  concealed 
160  grains  of  prepared  smoking  opium?  [236] 

A.     No,  sir, 

Q.  I  will  ask  you,  Arnold,  whether  or  not  on 
the  16th  day  of  February,  1948,  you  knew  that 
Arturo  E.  Jerez  sold  to  one  Viron  E.  Elkins  ap- 
proximately 160  grains  of  prepared  smoking  opium  ? 

A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  whether  or  not  on  the 
28th  day  of  February,  1948,  if  you  knew  that  Ar- 
turo E,  Jerez  imported  into  the  United  States  517 
grains  of  prepared  smoking  opium  ? 

A.     No,  sir. 
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Q.  I  will  ask  you,  Arnold,  whether  or  not,  on 
the  28th  day  of  February,  1948,  you  knew  that  Ar- 
turo  E.  Jerez  transported  and  concealed  517  grains 
of  prepared  smoking  opium?  A.     No,   sir. 

Q.  I  will  ask  you,  Arnold,  whether  or  not  on  the 
28th  day  of  Feburary,  1948,  that  you  knew  that 
Arturo  E.  Jerez  sold  to  Viron  A.  Elkins  517  grains 
of  prepared  smoking  opium?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  whether  or  not  on  the 
1st  day  of  May,  1948,  you  knew  that  Arturo  E. 
Jerez  imported  into  the  United  States  517  grains 
of  prepared  smoking  opium?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  whether  or  not,  on 
the  1st  day  of  May,  1948,  you  knew  that  Arturo  E. 
Jerez  transported  and  concealed  517  grains  of  pre- 
of  prepared  smoking  opium? 

A.    No,  sir.  [237] 

Q.  I  will  ask  you,  Arnold,  whether  or  not  on  the 
1st  day  of  May,  1948,  you  knew  that  the  defendant 
Arturo  E.  Jerez  sold  to  Viron  A.  Elkins  517  grains 
of  prepared   smoking  opium?  A.     No,   sir. 

Q.  I  will  ask  you,  Arnold,  if  you  know — if  you 
did  know  that  on  the  22d  day  of  July,  1948,  that 
Arturo  E.  Jerez  imported  and  brought  into  the 
United  States  14,583  grains  of  prepared  smoking 
opium?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  know  that  on 
the  22d  day  of  July,  1948,  that  Arturo  E.  Jerez 
concealed  and  transported  14,583  grains  of  pre- 
pared  smoking   opium?  A.     No,   sir. 

Q.  I  will  ask  you,  Arnold,  if  you  know  that  on 
the  22nd  day  of  July,  1948,  that  Arturo  E.  Jerez 
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sold  to  one  Viron  A.  Elkins  14,583  grains  of  pre- 
pared smoking  opium?  A.     No,  sir.  [238] 

Q.  I  will  ask  you,  Arnold,  if  on  the  19th  day 
of  August,  1948,  you  knew  that  Arturo  E.  Jerez 
imported  and  brought  into  the  United  States  14,583 
grains  of  prepared  smoking  opium  % 

A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  know  that  on 
or  about  the  19th  day  of  August,  1948,  Arturo  E. 
Jerez  did  conceal  and  transport  14,583  grains  of 
prepared  smoking  opium?  A.     No,   sir. 

Q.  I  will  ask  you,  Arnold,  whether  or  not  you 
knew,  on  the  19th  day  of  August,  1948,  that  Ar- 
turo E.  Jerez  did  sell  to  one  Viron  A.  Elkins  14,583 
grains  of  prepared  smoking  opium  % 

A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  whether  or  not  you 
knew,  on  October  3d,  1948,  that  Arturo  E.  Jerez 
did  import  and  bring  into  the  United  States  693 
grains  of  prepared  smoking  opium  % 

A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  knew  that  on 
the  3rd  day  of  October,  1948,  that  Arturo  E.  Jerez 
did  sell  to  one  Okla  Johnson  693  grains  of  prepared 
smoking  opium?  A.     No,  sir. 

Q.  I  will  ask  you  whether  or  not  you  knew,  Ar- 
nold, that  on  the  10th  day  of  October,  1948,  that 
Arturo  E.  Jerez  did  import  into  the  United  States 
351  grains  of  prepared  smoking  opium? 

A.     No,  sir. 

Q.    I  will  ask  you,  Arnold,  if  you  knew  that  on 
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the  10th  day  of  October,  1948,  that  Arturo  E.  Jerez 
did  conceal  and  transport  351  grains  of  prepared 
smoking  opium*?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  knew  that  on 
the  10th  day  of  October,  1948,  that  Arturo  E.  Jerez 
did  sell  to  one  Okla  Johnson  351  grains  of  prepared 
smoking  opium?  A.     No,  sir. 

Q.  I  will  ask  you  if  you  knew  that  on  the  29th 
of  October,  1948,  that  Arturo  E.  Jerez  did  bring 
into  the  United  States  2447  grains  of  prepared 
smoking  opium?  A.     No,  sir. 

Q.  I  will  ask  you  if  you  know  that  on  the  29th 
day  of  October,  1948,  that  Arturo  C.  Leyvas  did 
conceal  and  transport  2447  grains  of  prepared 
smoking  opium?  A.     No,  sir. 

Q.  I  will  ask  you  if  you  know  that  on  the  29th 
day  of  October,  1948,  that  Arturo  C.  Leyvas  did 
sell  to  one  Frank  W.  Colbert  2447  grains  of  pre- 
pared smoking  opium?  A.     No,  sir. 

Q.  I  will  ask  you  if  you  know  on  the  5th  day 
of  November,  1948,  that  Arturo  C.  Leyvas  had  im- 
ported into  the  United  States  10,192  grains  of  pre- 
pared smoking  opium?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  know  that  the 
defendant  Arturo  C.  Leyvas  did  transport  and  con- 
ceal 10,192  grains  of  prepared  smoking  opium? 

A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  know  that  on 
the  5th  day  of  November,  1948,  Arturo  C.  Leyvas 
did  sell  to  one  Okla  W.  Johnson  10,192  grains  of 
prepared  smoking  opium?  A.     No,  sir. 
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Q.  I  will  ask  you,  Arnold,  if,  on  or  about  the 
llth  day  of  November,  1948,  you  know  that  Connie 
Duarte  imported  into  the  United  States  15-3/4 
grains  of  a  morphine  derivative,  namely,  heroin? 

A.    No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  know  that 
Connie  Duarte,  on  the  llth  day  of  November,  1948, 
did  transport  and  conceal  15%  grains  of  a  mor- 
phine derivative,  namely,  heroin  ? 

A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  know  that  on 
the  llth  day  of  November,  1948,  that  the  defend- 
ant, Connie  Duarte,  did  sell  to  one,  Frank  W.  Col- 
bert, 15%  grains  of  heroin.  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  know  that  on 
the  14th  day  of  November,  1948,  that  Connie  Duarte 
did  import  into  the  United  States  118  grains  of  a 
morphine  derivative,  namely,  heroin'? 

A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  know  that  on 
or  about  the  14th  day  of  November,  1948,  that  Con- 
nie Duarte  did  conceal  and  transport  118  grains  of 
a  morphine  derivative,  namely,  heroin  ? 

A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  know  that  on 
or  about  the  14th  day  of  November,  1948,  Connie 
Duarte  did  sell  118  grains  of  heroin  to  one,  Okla 
W.  Johnson?  A.     No,  sir.  [242] 

Q.  I  will  ask  you,  Arnold,  if  you  know  that  on 
or  about  the  17th  day  of  November,  1948,  that  Ar- 
turo  C.  Leyvas  and  Connie  Duarte  did  import  and 
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bring  into  the  United  States  381  grains  of  a  mor- 
phine derivative,  namely,  heroin'?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  know  that  on 
or  about  the  17th  day  of  November,  1948,  that  Ar- 
turo  C.  Leyvas  and  Connie  Duarte  did  conceal  and 
transport  381  grains  of  a  morphine  derivative, 
namely,  heroin?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  whether  or  not  you 
knew — Strike  that.  I  will  ask  you,  Arnold,  if  you 
knew  that  on  the  17th  day  of  November,  1948,  Ar- 
turo  C.  Leyvas  and  Connie  Duarte  did  sell  to  one, 
Okla  W.  Johnson,  381  grains  of  heroin  ? 

A.     No,  sir. 

Q.  And  I  will  ask  you,  Arnold,  if  you  know  that 
on  the  16th  day  of  December,  1948,  that  Arturo  C, 
Leyvas  did  import  and  bring  into  the  United  States 
21/2  grains  of  an  opium  derivative,  namely,  mor- 
phine hydrochloride  ?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  know  that  on 
the  16th  day  of  December,  1948,  that  Arturo  C.  [243] 
Leyvas  did  conceal  and  transport  2l^  grains  of 
an  opium  derivative,  namely,  morphine  hydrochlo- 
ride'? A.     No,  sir. 

Q.     I  will  ask  you,  Arnold,  if  you  know  that  on  1 
the  16th  day  of  December,  1948,  that  the  defendant 
Arturo  C.  Leyvas  did  sell  to  one  Viron  A.  Elkins 
21/^  grains  of  morphine  hydrochloride'? 

A.     No,  sir. 

Q.  I  will  ask  you  if  you  knew,  Arnold,  on  the 
16th  day  of  December,  1948,  Arturo  C.  Leyvas  did 
bring  and  import  into  the  United  States  378  grains 
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of  a  moriDhine  derivative,  namely,  heroin  hydrochlo- 
ride? A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  whether  you  know 
that  on  the  16th  day  of  December,  1948,  that  Arturo 
C.  Leyvas  did  transport  and  conceal  378  grains  of  a 
morphine  derivative,  namely,  heroin? 

A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  knew  that  on 
the  16th  day  of  December,  1948,  that  the  defendant 
Arturo  C.  Leyvas  did  sell  to  one  Viron  A.  Elkins 
378  grains  of  heroin  hydrochloride  ? 

A.     No,  sir. 

Q.  I  will  ask  you  if  you  know,  Arnold,  that  [244] 
on  the  8th  day  of  January,  1949,  that  the  defendant 
Joe  Martinez  did  import  into  the  United  States  179 
grains  of  prepared  smoking  opium  ? 

A.     No,  sir, 

Q.  I  will  ask  you,  Arnold,  if  you  knew  that  on 
the  8th  day  of  January,  1949,  that  Joe  Martinez 
did  transport  and  conceal  179  grains  of  prepared 
smoking  opium?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  know  that  on 
the  8th  day  of  January,  1949,  that  Joe  Martinez 
did  sell  to  one  Charles  Cobos  179  grains  of  prepared 
smoking  opium?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  knew  that  on 
the  14th  day  of  January,  1949,  that  Arturo  C.  Ley- 
vas did  import  into  the  United  States  5i/4  grains 
of  an  opium  derivative,  namely,  morphine  hydro- 
chloride? A.     No,  sir. 

Q.     I  will   also   ask   you,   Arnold,   whether  you 
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know  that  on  the  14th  day  of  January,  1949,  that 
Arturo  C.  Leyvas  did  conceal  and  transport  5^4 
grains  of  an  opium  derivative,  namely,  morphine 
hydrochloride  ?  A.     No,  sir.  [245] 

Q.  I  will  ask  you,  Arnold,  if  you  know  that  on 
the  14th  day  of  January,  1949,  Arturo  C.  Leyvas 
did  sell  to  one  Viron  A.  Elkins  5^4  grains  of 
morphine  hydrochloride?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  knew  that  on 
the  14th  day  of  January,  1949,  Arturo  C.  Leyvas 
did  import  and  bring  into  the  United  States  235 
grains  of  prepared  smoking  opium  ? 

A.     No.  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  knew  that  on 
the  14th  day  of  January,  1949,  Arturo  C.  Leyvas 
did  conceal  and  transport  235  grains  of  prepared 
smoking  opium?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  know  that  on 
the  14th  day  of  January,  1949,  Arturo  C.  Leyvas 
did  seU  to  one  Viron  A.  Elkins  235  grains  of  pre- 
pared smoking  opium?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  knew  Arturo  C. 
Leyvas  and  Arturo  Jerez  did  import  and  bring 
into  the  United  States  approximately  11,229  grains 
of  prepared  smoking  opium  ?  A.     No,  sir. 

Q,  I  will  ask  you  if  you  knew  whether  or  not 
Arturo  C.  Leyvas  and  Arthur  Jerez  brought  11,229 
grains  of  prepared  smoking  opium  into  the  United 
States?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  and  Arturo  C. 
Leyvas  and  Arturo  Jerez  did  transport  and  conceal 
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11,229  grains  of  prepared  smoking  opium  ? 

A.     No,  sir. 

Q.  I  will  ask  yon  whether  or  not  you  knew  that 
Arturo  C.  Leyvas  and  Arturo  Jerez  transported 
and  concealed  11,229  grains  of  prepared  smoking 
opium?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  whether  or  not  you 
and  Arturo  C.  Leyvas  and  Arturo  Jerez  did  sell  to 
one  Okla  W.  Johnson  11,229  grains  of  prepared 
smoking  opium?  A.     No,  sir. 

Q.  I  will  ask  you  whether  or  not  you  knew  that 
on  the  14th  day  of  January,  1949,  that  Arturo  C. 
Lej^as  and  Arturo  Jerez  did  sell  to  one  Okla  W. 
Johnson  11,229  grains  of  prepared  smoking  opium  ? 

A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  know  that  on 
the  15th  day  of  January,  1949,  that  Joe  Martinez 
did  import  into  the  United  States  235  grains  of 
prepared  smoking  opium  ?  [247] 

A.     No,  sir. 

Q,  I  will  ask  you,  Arnold,  if  you  knew  that  on 
the  15th  day  of  January,  1949,  that  Joe  Martinez 
did  transport  and  conceal  235  grains  of  prepared 
smoking  opium?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  know  that  Joe 
Martinez,  on  the  15th  day  of  January,  1949,  sold 
to  one  Charlie  Cobos  235  grains  of  prepared  smok- 
ing opium  ?  A.     No,  sir, 

Q.     I  will  ask  you,  Arnold,  if,  on  the  29th  day 
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of  January,  1949,  you  knew  that  Joe  Martinez,  on 
that  date,   did  import  and  bring  into  the  United 
States  2625  grains  of  prepared  smoking  opium?     1 

A.     No,  sir.  ^ 

Q.  I  will  ask  you,  Arnold,  if  you  knew  that  on 
the  29th  day  of  January,  1949,  that  Joe  Martinez 
did  transport  and  conceal  2625  grains  of  prepared 
smoking  opium  ?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  knew  that  on 
the  29th  day  of  January,  1949,  that  Joe  Martinez 
did  sell  to  one  Okla  W.  Johnson  2625  grains  of 
prepared  smoking  opium?  A.     No,  sir.  [248] 

Q.  I  will  ask  you,  Arnold,  if  you  knew  that  on 
the  2d  day  of  February,  1949,  Connie  Duarte  did 
import  and  bring  into  the  United  States  287  grains 
of  prepared   smoking  opium?  A.     No,   sir. 

Q.  I  will  ask  you,  Arnold,  if  you  Imew  that  on 
the  2d  day  of  February,  1949,  that  Connie  Duarte 
did  transport  and  conceal  287  grains  of  prepared 
smoking  opium?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  knew  that  on 
the  2d  day  of  February,  1949,  that  Connie  Duarte 
did  sell  to  one  Viron  A.  Elkins,  287  grains  of  pre- 
pared  smoking  opium  ?  A.     No,  sir.  i 

Q.  I  will  ask  you,  Arnold,  if  you  and  Joe  Mar- 
tinez did,  on  the  6th  day  of  February,  1949,  import 
and  bring  into  the  United  States  approximately  145 
grains  of  prepared  smoking  opium. 

A.    We  did  not. 

Q.  I  will  ask  you  if  you  know  that  Joe  Martinez 
brought  into  the  United  States  145  grains  of  pre- 
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pared  smoking  opimn*?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  and  Joe  Mar- 
tinez did,  on  the  6tli  day  of  February,  1949,  [249] 
conceal  and  transport  145  grains  of  prepared  smok- 
ing opium "?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  whether  or  not  you 
know  that  Joe  Martinez  did  conceal  and  transport 
145  grains  of  prepared  smoking  opium  ? 

A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  if  you  and  Joe  Mar- 
tinez did,  on  the  6th  day  of  February,  1949,  sell  to 
one  Charles  Cobos  145  grains  of  prepared  smoking 
opium'?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  whether  or  not  you 
know  that  Joe  Martinez  did  on  the  6th  day  of  Feb- 
ruary, 1949,  sell  to  one  Charles  Cobos  145  grains 
of  prepared  smoking  opium"?  A.     No,  sir. 

Q,  I  will  ask  you,  Arnold,  whether  or  not  you 
know — whether  you,  Arturo  C.  Leyvas  and  Joe  Mar- 
tinez did  bring  into  the  United  States,  on  the  8th 
day  of  February,  1949,  145  grains  of  prepared 
smoking  opium?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  whether  or  not  you 
brought  in  145  grains  of  prepared  smoking  opium 
on  the  8th  day  of  February,  1949.  [250] 

A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  whether  or  not  Ar- 
turo C.  Leyvas  and  Joe  Martinez  did,  of  your  own 
knowledge,  bring  into  the  United  States  on  the  8th 
day  of  February,  1949,  145  grains  of  prepared 
smoking  opium*? 
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A.     Not  to  my  knowledge,  no,  sir. 

Q.  I  will  ask  you,  Arnold,  whether  or  not  on 
the  8th  day  of  February,  1949,  that  you,  Arturo  C. 
Leyvas  and  Joe  Martinez  did  transport  and  conceal 
145  grains  of  prepared  smoking  opium  % 

A.     No,  sir. 

Q.  I  will  ask  you  whether  or  not  you,  Arnold 
Enriquez,  transported  or  concealed  145  grains  of 
prepared   smoking  opium?  A.     No,  sir. 

Q.  I  will  ask  you  whether  or  not  Arturo  C. 
Leyvas  and  Joe  Martinez,  of  your  own  knowledge, 
did  transport  and  conceal  145  grains  of  prepared 
smoking  opium? 

A.     Not  to  my  knowledge,  no,  sir. 

Q.  I  will  ask  you  whether  or  not,  on  the  8th 
day  of  February,  1949,  if  you,  Arturo  C.  Leyvas 
and  Joe  Martinez  did  sell  to  Charles  Cobos  145 
grains  of  prepared  smoking  opium  ? 

A.     No,  sir.  [251] 

Q.  I  will  ask  you,  Arnold,  whether  or  not  you 
did,  on  the  8th  day  of  February,  1949,  sell  to  one 
Charles  Cobos  145  grains  of  prepared  smoking 
opium?  A.     No,  sir. 

Q.  I  will  ask  you  whether  or  not,  to  your  own 
knowledge,  Arturo  C.  Leyvas  and/or  Joe  Martinez 
did  sell  to  one,  Charles  Cobos,  145  grains  of  pre- 
pared smoking  opium? 

A.     Not  to  my  knowledge,  no,  sir. 

Q.  I  will  ask  you  whether  or  not  you  knew,  on 
the  8th  day  of  February,  1949,  that  Arturo  C.  Ley- 
vas did  bring  and  import  into  the  United  States 
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approximately    188    grains    of    prepared    smoking 

opium?  A.     No,  sir. 

Q.  I  will  ask  you  whether  or  not,  on  the  8th 
day  of  February,  1949,  you  know  that  Arturo  C. 
Leyvas  did  conceal  and  transport  188  grains  of  pre- 
pared smoking  opium?  A.     No,  sir. 

Q.  I  will  ask  you  whether  or  not  you  knew  that 
on  the  8th  day  of  February,  1949,  Arturo  C.  Leyvas 
did  sell  to  one  Viron  A.  Elkins  188  grains  of  pre- 
pared smoking  opium  ?  A.     No,  sir. 

Q.  I  will  ask  you  further,  Arnold,  if  you  know 
that  on  the  8th  day  of  February,  1949,  Connie  [252] 
Duarte  did  import  and  bring  into  the  United  States 
1%  grains  of  a  morphine  derivative,  namely, 
heroin  hydrochloride  ?  A.     No,  sir. 

Q.  I  will  ask  you,  Arnold,  that  if  you  knew  that 
on  the  14th  day  of  February,  1949,  that  Connie 
Duarte  did  transport  and  conceal  1%  grains  of 
a  morphine  derivative,  namely,  heroin  hydroclo- 
ride?  A.    No,  sir. 

Q.  I  will  ask  you  whether  or  not,  on  the  14th 
day  of  February,  1949,  that  you  knew  that  Connie 
Duarte  did  sell  to  one  Viron  A.  Elkins  1%  grains 
of  heroin  hydrochloride?  A.     No,  sir. 

Q.  I  will  ask  you  if  you  know  that  on  the  15th 
day  of  February,  1949,  that  Ray  C.  Leyvas  did  im- 
port and  bring  into  the  United  States  approximately 
24  grains  of  prepared  smoking  opium  and  approxi- 
mately 15  grains  of  an  opium  derivative,  namely, 
yen  shee?  A.     No,  sir. 
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Q.  I  will  ask  you,  Arnold,  that  if  you  knew  on 
the  15th  day  of  February,  1949,  that  Ray  C.  Leyvas 
did  transport  and  conceal  24  grains  of  prepared 
smoking  opium  and  approximately  15  grains  of  an 
opium  derivative,  namely,  yen  shee  ?  [253] 

A.     No,  sir. 

Q.  Now,  I  want  to  ask  you,  Arnold,  whether  or 
not  you,  Arturo  C.  Leyvas,  Ray  Leyvas,  Connie 
Duarte,  Arturo  E.  Jerez  and  Joe  Martinez  did  agree 
amongst  yourselves,  or  with  each  other,  for  the  pur- 
poses of  importing  narcotics,  transporting  narcotics, 
and  the  sale  of  narcotics  ?  A.     No,  sir. 

Q.  I  will  ask  you  whether  or  not  you  knew  that 
Arturo  Jerez  offered  to  sell  Viron  Elkins  prepared 
smoking  opium?  A.     No,  sir. 

Q.     Do  you  know  Viron  A.  Elkins  ? 

A.  No.  I  know  him  now,  but  I  didn't  know  him 
then. 

Q.  Prior  to  the  time  of  your  arrest,  had  you 
ever  seen  Viron  Elkins,  to  your  knowledge? 

A.     No,  sir;  not  to  my  knowledge. 

Q.  Did  you  have  a  conversation  with  Viron  A. 
Elkins  about  anything  whatsoever? 

A.     No,  sir. 

Q.  You  heard  all  the  testimony  this  morning  con- 
cerning the  sales  that  were  made  to  Viron  A.  Elkins 
by  all  of  the  other  people  mentioned.  Art  Leyvas 
and  Ray  Leyvas,  Connie  Duarte,  and  Joe  Martinez. 
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Were  you  present  at  any  of  the  times  that  [254] 
such  sale  was  discussed  or  that  such  sale  was  con- 
summated? A.     No,  never. 

Q.  Did  you  of  your  own  knowledge  know  that 
any  such  sales  were  made?  A.     No,  sir. 

Q.  You  heard  all  of  the  testimony  concerning 
the  sales  made  to  Okla  W.  Johnson? 

A.    Yes,  sir. 

Q.    You  heard  that  in  court  yesterday  and  today  ? 

A.    Yes,  sir. 

Q.  Were  you  present  at  any  time  when  there  was 
any  discussion  concerning  such  sales  to  Okla  W. 
Johnson?  A.     No,  sir. 

Q.  Were  you  present  in  any  conversation,  or  at 
the  time  that  the  said  sales  were  consummated  to 
Okla  W.  Johnson?  A.     No,  sir. 

Q.     Did  you  know  Okla  W.  Johnson? 

A.  Well,  I  met  him  during  that  period  when  the 
Club  was  going. 

Q.  Did  Okla  W.  Johnson,  did  you  make  any 
sales  at  all  to  Okla  W.  Johnson  ?  A.    No,  sir. 

Q.  I  believe  I  asked  you  whether  or  not  [255] 
you  knew  whether  any  sales  had  been  made  to  Okla 
W.  Johnson?  A.     You  did  ask  me. 

Q.     What  was  your  answer? 

A.     I  didn't  know. 

Q.  I  will  ask  you  whether  or  not  you  know 
Frank  Colbert?  A.     Yes,  I  know  him. 

Q.     How  long  have  you  known  Frank  Colbert  ? 

A.    Well,  the  first  time  I  ever  met  him  was  in  '44. 


274  Arnold  Enriquez  vs. 

(Testimony  of  Arnold  Enriquez.) 

Q.  Now,  you  heard  Frank  Colbert  testify  today, 
did  you  not?  A.     Yes,  sir. 

Q.  Did  you  see  him  at  the  prize  fights  on  Janu- 
ary 12th,  1949?  A.    Yes,  sir. 

Q.     Did  you  have  any  conversations  with  him? 

A.  Well,  if  you  would  call  it  a  conversation,  I 
guess  so. 

Q.     You  and  he  speak  to  each  other? 

A.     Yes. 

Q.     Was  anyone  else  present  besides  you  and  he  ? 

A.     No. 

Q.  Will  you  relate  to  the  Court  and  jury  just 
exactly  what  took  place  at  that  time  on  [256] 
January  12th,  1949  ? 

A.  Well,  Joe  Martinez  and  myself  went  to  these 
fights,  and  during  the  fights,  oh,  I  don't  know  which 
fight  was  going  on,  it  was  preliminaries,  Frank 
Colbert  came  up  to  me  where  I  was  sitting  and  said 
he  wanted  to  talk  to  me,  so  I  told  him  I'd  see  him 
after  the  fights,  so  after  the  fights,  as  we  were  going 
out  the  door  he  called  me  to  the  side  and  we  went 
across  a  car  that  was  parked  there  at  the  curb,  and 
he  asked  me  if  I  could  get  him  any  stutf,  or  any 
opium.  I  told  him  that  I  didn't  know  anything  about 
it.  Well,  he  said  he  was  sick  and  he  needed  some 
opium  for  himself  and  another  friend  of  his,  and  I 
said  I  didn't  know  anything  about  it,  so  he  told  me 
that  he  was  waiting  for  Art  and  that  Art  would 
take  care  of  him,  so  I  told  him  to  see  Art.  ''Well," 
he  says,  ''When  is  Art  coming  back?"  I  said,  "I 


United  States  of  America  275 

(Testimony  of  Arnold  Enriqnez.) 

don't  know,  a  couple  or  three  days,"  and  I  left,  and 

that  is  all  the  conversation  I  had  with  him. 

Q.  Well,  do  you  recall  the  day  folowing  this  con- 
versation with  Mr.  Colbert,  which  would  be  January 
13th,  1949,  you  recall  a  conversation  between  you 
and  Mr.  Johnson?  A.     Yes,  sir. 

Q.  And  where  did  that  conversation  take  [257] 
place  ? 

A.  That  took  place  at  the  Club  there,  at 
Pacheco's  Inn,  or  Pirata's  Inn,  whatever  the  name. 

Q.     What  was  the  name  of  it  in  January,   '49? 

A.  I  think  it  was — left  the  same  name,  I  think 
it  was  Pirata's  Star  Bar. 

Q.    Was  anybody  else  present  at  that  time? 

A.     The  bartender,  Mr.  Pacheco. 

Q.     What  time  of  day  or  night  was  this? 

A.  Well,  it  was  in  the  afternoon.  I  don't  re- 
member exactly  the  time  it  was,  but  it  was  in  the 
afternoon. 

Q.  Will  you  relate  to  the  Court  and  jury  exactly 
what  that  conversation  was? 

A.  Sure.  As  I  remember,  Joe  Martinez  and  my- 
self walked  in  the  Club,  and  this  fellow  Johnson 
was  sitting  at  the  bar,  so  we  came  in,  and  he  was 
drinking  a  bottle  of  beer  and  eating  a  hard  boiled 
e^^,  so  I  sat  right  next  to  him,  I  guess,  or  a  couple 
of  stools  from  him,  or  one  stool,  and  he  said, 
"Hello,"  so  I  said,  "Hello,"  and  I  ordered  a  bottle 
of  beer  and  an  egg,  and  so  did  Mr.  Pacheco,  he  was 
there  all  the  time  with  us,  and  nobody  else  in  the 
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club  at  the  time,  so  we  were  talking  about  the  sign, 
or  something,  I  forget  what  we  were  talking  about, 
and  as  we  paid  Mr.  Pacheco  and  he  went  to  ring 
up  the  money,  Mr.  [258]  Johnson  asked  me  if  I 
could  get  him  some  stuff.  I  told  him  I  didn't  know 
anything  about  it.  "Well,"  he  said,  "Art  is  sup- 
posed to  take  care  of  me."  I  said,  "You  see  Arturo." 
He  said,  "Where  is  he*?"  I  said,  "I  don't  know,  I 
think  he  is  out  of  town,  I  heard  he  was,"  so  he 
said,  "Well,"  he  said,  "Couldn't  you  do  me  any 
good  at  all?"  I  said,  "No,  I  don't  know  anything 
about  it, ' '  so  about  that  time  Mr.  Pacheco  was  com- 
ing back  and  w^e  started  talking  about  something 
else,  and  that  is  all  that  was  said. 

Q.     What  kind  of  a  car  did  you  own  during  this 
period,  Mr.  Enriquez*? 

A.     It  was  a  Cadillac,  '42  Cadillac. 

Q.    What  color  was  that? 

A.    Well,  it  was  blue  one  time,  and  it  was  green, 
the  last  time  it  was  green. 

Q.     It  was  both  colors  during  this  period  ? 

A.     Yes.  First  it  was  blue  and  then  it  was  green. 

Q.     Did  you  ever  loan  your  car  to  anybody? 

A.     Most  of  the  time  Joe  Martinez  had  it. 

Q.     And  why  did  Joe  Martinez  have  it? 

A.     Well,  at  the  time  he  was  managing  the  Club. 

Q.     Which  club? 

A.    Mine,  Pirata's  Star  Club. 

Q.     And  after  you  closed  up  your  club,  who  [259] 
would  use  the  automobile? 
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A.    Joe  would.  He  still  had  it. 

Q.  Did  you  ever  loan  your  automobile  to  any- 
body other  than  Joe  Martinez  ? 

A.  Oh,  I  lent  it  to,  I  don't  know,  I'd  say,  I  don't 
know  how  many,  everybody  used  it. 

Q.  Well,  would  you  name  to  the  Court  and  jury 
some  other  people  that  you  loaned  the  automobile 
to? 

A.  Well,  Joe  had  it  most  of  the  time.  I  let  this 
fellow  Colimo  have  it  once  in  a  while.  He  used  to 
borrow  it  from  me,  and  this  fellow  Murphy,  of  the 
Police  Department,  he  is  a  Detective,  he  went  to 
Frisco,  National  Park.  You  went  to  Tucson,  or  some 
place  with  it.  Duke  Burke,  he  used  it. 

Q.  All  of  these  times  you  have  related,  was  that 
during  the  period  of  February,  '48  and  February, 
'49? 

A.  Yes.  In  fact,  Joe  Martinez  had  my  car  day 
and  night,  and  Mr.  Smith,  he  knows  that  he  did,  be- 
cause he  followed  him  aroimd  and  followed  me 
around  when  I  was  not  in  it.  He  knew  who  had  it 
most  of  the  times. 

Q.  Now,  Mr.  Enriquez,  you  were  present  this 
morning  when  Mr.  Mike  Sandoval  testified,  were 
you  not?  A.     Yes,  sir.  [260] 

Q.  Did  you  see  him  on  the  26th  day  of  Decem- 
ber, 1948,  at  the  home  of  Ray  Leyvas? 

A.     I  guess  I  did. 

Q.  He  testified  that  Ray,  Art,  "Colimo"  were 
smoking  opium.    Did  you  walk  in  and  see  them? 
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A.     No,  sir. 

Q.  I  will  ask  you  whether  or  not,  on  the  26th 
of  December,  1948,  you  smoked  any  opium? 

A.     No,  sir. 

Q.  You  heard  him  further  testify  that  a  day  or 
two  after  that  you  went  over  to  the  Coast  % 

A.     That  is  right. 

Q.     And  who  went  with  you? 

A.  Well,  there  was  Art  and  this  fellow  Colimo 
and  this  Mike,  myself,  and  a  fellow  by  the  name 
of  Manuel  Gomez. 

Q.  And  what  was  the  purpose  in  going  to  the 
Coast? 

A.     We  were  going  to  the  fights  in  Los  Angeles. 

Q.     Do  you  remember  the  name  of  the  fights? 

A.  If  I  am  not  mistaken,  I  think  it  was  Bollanos 
and  Ike  Williams. 

Q.     You  are  an  ardent  fight  fan,  are  you  not  ? 

A.     I  go  every  week,  yes. 

Q.    You  go  in  Phoenix  every  week  ? 

A.     Yes.  [261] 

Q.  You  make  trips  out  of  town  to  see  good 
fights?  A.     Yes,  sir. 

Q.  I  will  ask  you  whether  or  not  on  this  trip 
over  to  the  Coast  to  see  this  fight,  whether  or  not 
anything  was  discussed  concerning  the  importation, 
transportation,  concealment  or  sale  of  narcotics  of 
any  type? 

A.  No,  sir  we  didn't  talk  anything  about  nar- 
cotics. 
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Q.    Whose  car  did  you  go  in  to  the  Coast  ? 

A.     In  my  own  Cadillac. 

Q.     That  is  the  green  Cadillac?  A.    Yes. 

Q.     Is  your  telephone  number  4-3914? 

A.     That  is  right. 

Q.     Is  that  listed  in  the  telephone  book? 

A.     It  has  always  been  listed. 

Q.  How  long  have  you  had  that  telephone  num- 
ber? 

A.  Oh,  I  guess  since  '41  or  '42,  whenever  I 
bought  that  house. 

Q.  Have  you  ever  seen  any  of  these  exhibits 
here  prior  to  the  time  of  coming  into  court? 

A.     No,  sir. 

Q.  Did  you  know  whether  or  not  any  of  these 
exhibits  were  in  the  possession  of  the  people  [262] 
that  the  witnesses  have  testified  about? 

A.     No,  sir. 

Q.  The  first  time  you  saw  them  was  yesterday 
and  today?  A.    Yes,  sir. 

Q.  Have  you  ever  been  by  the  mattress  factory 
of  Art  Leyvas? 

A.     Have  I  ever  been  by  there,  been  there? 

Q.    Yes.  A.    Yes.  ■ 

Q.    Where  is  it  located? 

A.    1501  East  Adams. 

Q.    Would  you  say  you  were  by  there  often? 

A.     Oh,  yes,  I  was  there  pretty  often. 

Q.  Did  you  ever  see  Elkins  at  the  mattress  fac- 
tory? A.     No,  sir. 
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Q.     Were  you  ever  at  Elkins '  home  at  Tempe  f 

A.     No,  sir. 

Q.    Do  you  know  Robert  Lorenz? 

A.     Yes,  I  know  Mm  now. 

Q.  Did  you  know  him  during  the  period  of 
February,  '48  to  February,  '49? 

A.  Well,  I  don't  exactly  remember  when  I  met 
him,  but  it  was  in  the  latter  part  of  '48,  I  think. 

Q.     Do  you  know  Charlie  Cobos  1  [263] 

A.     Yes,  sir. 

Q.     How  long  have  you  known  Charlie  Cobos  ? 

A.     I  know  him  since  '44,  I  guess. 

Q.  Did  you  ever  sell  any  narcotics  to  Charlie 
Cobos?  A.    No,  sir. 

Q.  Now,  directing  your  attention,  Arnold,  to 
the  night  that  you  were  arrested;  it  was  the  early 
morning  of  February  15th? 

A.     Well,  I  think  it  was. 

Q.     Where  were  you  just  prior  to  being  arrested  ? 

A.  Well,  that  night  we  had  been  to  the  show  or 
some  place,  and  we  come  back  to  Connie's  at  1030 
East  Moreland,  oh,  I'd  say  around  11:00  o'clock — 
10:30  or  11:00  o'clock,  and  we  sat  there  playing 
cards  until  about  1:30,  or  something  like  that,  so 
Mike  and  Joe  Martinez  and  myself  thought  we 
would  go  down  to  Dick's  and  get  a  sandwich. 

Q.     Who  is  Mike  ?  A.     Sandoval. 

Q.     The  witness  that  testified  here? 

A.     Yes,  sir. 
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Q.  And  you  and  he  and  Joe  Martinez  were  go- 
ing to  go  where  ? 

A.  We  got  in  the  car,  drove  over  to  Dick's,  [264] 
on  Eleventh  Street — Well,  it  would  be  on  Four- 
teenth Street  and  McDowell. 

Q.    And  did  you  eat  your  sandwich. 

A.    Yes. 

Q.     Then  what  happened? 

A.  Well,  we  got  out  of  Dick's  and  got  in  the 
car  and  drove  to  Eleventh  Street.  We  drove  west 
on  McDowell  and  as  we  turned  on  Eleventh  Street, 
Mr.  Lorenz  and  three  or  four  more  agents  come  up 
to  the  side  of  me  and  told  me  to  stop  the  car,  and 
so  I  did. 

Q.     Then  what  happened? 

A.  And  Mr.  Lorenz  and  the  other  agents  got  off 
and  they  made  us  get  off  and  they  searched  us,  so, 
I  forget  who  they  took,  Mike  or  they  took  Joe  with 
them  in  their  car,  and  some  of  them  went  in  my  car, 
and  they  drove  off.  We  drove  up  on  Van  Buren  to 
24th  or  26th  Street  to  some  camp  grounds  up  there 
where  Mr.  Bump  and  Agent  Simpson,  I  forget  who 
else  was  there.  There  was  about  15  there  or  20,  I 
don't  know. 

Q.  During  the  period  of  February,  1948,  and 
February,  '49,  did  j^ou  at  any  time  have  any  nar- 
cotics of  any  type,  kind  or  description  in  your  pos- 
session? A.     No,  sir.  [265] 

Q.  Do  you  know  of  any  sales  of  any  narcotics 
during  that  time?  A.     No,  sir. 

Mr.  Primock :     That  is  all.  You  may  examine. 
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Cross-Examination 
By  Mr.  Thurman:  I 

Q.  When  you  were  arrested,  at — You  had  3201 
Mexican  pesos'?  A.    When  I  was  what*? 

Q.    Arrested  on  the  15th  of  February. 

A.     No,  sir. 

Q.     You  didn't.  A.     No,  sir. 

Q.     How  many  times  have  you  been  arrested? 

Mr.  Primock:     I  object  to  that. 

The  Court:     Yes,  the  objection  is  sustained. 

Mr.  Thurman:  I  mean  pertaining  to  the  time 
you  were  arrested  here  in  this  case.  A.     Yes. 

Q.  How  much  Mexican  money  did  you  have  on 
you? 

A.     I  didn't  have  no  Mexican  money  that  night. 

Q.     No  Mexican  pesos  at  all?  A.     No,  sir. 

Q.  And  in  addition  to  that  you  had  $197.85,  [266] 
didn't  you? 

A.     That  is  right,  something  like  that. 

Q.  And  didn't  Mr.  Bump  check  the  money  you 
had  on  you  after  you  were  arrested? 

A.     Yes,  sir;  Mr.  Smith,  he  did,  or  somebody  did. 

Q.     Huh? 

A,  Mr.  Bump  or  Mr.  Smith,  or  somebody  there. 
There  was  about  15  there.  They  all  checked  it. 

Q.  You  say  you  got  $225  a  month  for  the  lease 
on  this  property?  A.     I  still  get  it. 

Q.  What  else  do  you  do  besides  receiving  rent 
from  the  Inn? 

A.    I  get  $100  a  month  on  the  restaurant,  I  get 
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about  eight  dollars  from  the  cabins  each  week. 

Q.  So  your  net  income  from  that  business  is  ap- 
proximately $1000  a  month?  A.     Yes. 

Q.  That  is  net,  if  you  understand  what  I  mean 
by ''net"? 

A.     Yes,  that  is  $1000  a  month  gross. 

Q.     Clear? 

A.     No,  it  is  not  clear,  it  is  gross. 

Q.     It  is  gross  ?  A.     Gross,  yes. 

Q.  Now,  during  the  jDeriod  of  this  particular 
case,  you  were  at  the  Club  and  at  the  prem-  [267] 
ises  pretty  near  continuousl.y,  weren't  you? 

A.     No,  I  wouldn't  say  that. 

Q.     You  weren't?  A.     No,  sir. 

Q,     Wasn't  Joe  Martinez  Secretary  of  the  Club? 

A.  He  was  managing  the  Club.  He  was  Presi- 
dent— He  was  President  of  the  Pan-American  Club. 

Q.     Huh? 

A.    He  was  President  of  the  Pan-American  Club. 

Q.     President  of  the  Pan-American  Club? 

A.     Yes,  sir. 

Q.    And  a  very  close  friend  of  yours? 

A.    Yes,  sir. 

Q.    And  he  was  there  all  the  time,  wasn't  he? 

A.    Well,  he  lived  upstairs. 

Q.     He  lived  upstairs.  A.     Yes,  sir. 

Q.  And  Colimo  was  also — Mr.  Jerez,  he  was 
there  all  the  time  too,  wasn't  he? 

A.     No,  I  wouldn't  say  he  was. 

Q.  How  do  you  know  he  was  not  there  all  the 
time? 
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A.  Well,  because  I  met  him  a  lot  of  places  be- 
sides there. 

Q.     You  were  around  with  him  quite  a  bit? 

A.     No,  I  wouldn't  say  that. 

Q.  You  were  around  with  Joe  Martinez  [268] 
quite  a  bit? 

A.  Well,  I  go  around  with  him  to  the  fights, 
probably,  see  him  at  the  fights.  ■ 

Q.  You  testified  on  direct  examination  he  fol- 
lowed you  around? 

A.     Who  followed  me  around? 

Q.    Joe  Martinez. 

A.     I  didn't;  I  didn't  say  any  such  thing. 

Q.     He  had  your  car  most  of  the  time? 

A.     That  is  right. 

Q.     Jerez  would  have  it  too,  didn't  he? 

A.  No,  I  only  let  Colimo  have  it  probably  once 
or  twice. 

Q.  And  you  mean  to  tell  the  Court  and  jury 
that  you  knew  nothing  of  the  activities  of  this  man 
Jerez  and  this  man  Martinez  with  respect  to  the 
sale  of  narcotics?  ._ 

A.     No,  I  didn't  know  anything  about  it,  no. 

Q.  Now,  when  you  had  this  conversation  with 
Mr.  Okla  Johnson  at  the  bar,  at  the  time  when  you 
had  the  beer  and  the  egg  and  he  also  had  a  beer 
and  an  egg,  I  believe,  you  said  there  was  a  bar- 
tender there  by  the  name  of  Pacheco,  is  that  right? 

A.     That  is  correct. 

Q.     When  you  were  discussing  this  fact  situation 
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with  Johnson,  the  bartender  went  down  to  [269] 

ring  up  the  change,  is  that  right*? 

A.     That  is  right. 

Q.     The  money,  or  whatever  it  was? 

A.     That  is  right. 

Q.  How  far  did  he  go  from  where  you  were  to 
where  the  cash  register  was  ? 

A.     About  from  here  to  where  you  are  sitting. 

Q.  And  at  that  time  when  Johnson  said  to  you, 
"I  have  got  to  get  some  stuff  to  keep  my  people 
satisfied,"  you  told  him  at  that  time  and  place  that 
Arturo  Levyas  was  on  the  Coast  and  he  would  be 
back  and  he  would  see  that  he  got  fixed  up,  or  words 
to  that  effect,  did  you  not  1 

A.  No,  sir;  he  didn't  even  talk  about  that.  He 
didn't  use  them  words  at  all. 

Q.  And  again,  Mr.  Colbert,  at  the  time  that  he 
met  you  at  the  fights,  that  story  that  he  told  this 
Court  and  jury  is  something  that  never  happened, 
isn't  that  correct.  In  other  words,  you  never  told 
him  that  Art  was  on  the  Coast  and  as  soon  as  Art 
got  back  he  would  fix  him  up,  you  never  said  that, 
or  anything  like  that? 

A.  No,  I  might  have  said  something  not  like  that. 
I  told  him  I  didn't  have  anything  to  do  with  Art, 
to  see  him,  it  wasn't  any  of  my  business. 

Q.  Now,  when  you  left— What  day  did  [270] 
you  leave  to  go  to  the  Coast  with  Arturo  and  this 
other  bunch  of  boys'? 

A.    Well,  I  don't  remember  the  exact  date. 

Q.    You  left  on  the  25th  of  February,  didn't  you, 
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and  you  were  driving  your  Cadillac  car,  and  in  that 
car  was  Arturo  Leyvas  and  Jerez  ? 

A.     That  is  right. 

Q.  And  this  boy  Sandoval  that  testified  in  this 
case?  A.     Yes,  sir,  and  Gomez,  yes. 

Q.    And  another  boy  named  Gomez? 

A.    Yes. 

Q.  You  were  on  your  way  to  Tijuana,  weren't 
you?  A.    No,  sir. 

Q.    Did  you  get  to  the  fights?  A.    No. 

Q.  When  did  you  first  meet  this  man  Okla 
Johnson,  did  you  say? 

A.  Oh,  I  don't  exactly  remember  what  the  day 
was,  but  it  was  during  that  time  when  that  Club  was 
in  force,  that  Pan-American  Club. 

Q.     You  were  a  member  of  the  Club,  weren't  you? 

A.    Yes,  sir. 

Q.     And  did  you  know  Okla  Johnson's  business? 

A.     No,  sir. 

Q.  Now,  I  want  to  show  you  Government's  [271] 
Exhibit  23,  22  and  19.  This  is  Government's  Exhibit 
23  in  evidence,  I  want  you  to  look  at  it.  Did  you  ever 
see  that  exhibit  before?  A.     No,  sir. 

Q.  Isn't  that  the  stuff  that  you  sold  to  Mr. 
Cobos?  A.     No,  sir, 

Q.     Are  you  positive  about  that? 

A.     Positive. 

Q.  Handing  you  Government's  Exhibit  22  for 
identification.  I  want  you  to  take  a  look  at  it  and 
examine  it  and  see  if  you  have  seen  that  before? 
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A.     No,  sir. 

Q.     Well,  you  are  looking  at  it  now. 

A.     I  see  it  now. 

Q.     I  want  you  to  be  sure  you  see  it  now. 

A.     I  see  it  now^ 

Q.  And  this  is  also  an  exhibit  that  you  sold  to 
Mr.  Cobos  in  which  you  and  Joe  Martinez  delivered 
it  to  hiin,  didn't  you'?  A.     No,  sir. 

Q.  I  show  you  Government's  Exhibit  19  in  evi- 
dence. Take  a  look  at  that  exhibit,  please.  Have 
you  ever  seen  that  before? 

A.     No,  sir.  I  do  now. 

Q.    You  never  saw  this  before?  [272] 

A.     No,  sir. 

Q.  In  fact,  this  is  the  same  opium,  smoking 
opium,  that  you  sold  to  Charlie  Cobos,  is  it  not? 

A.     I  never  sold  opium  to  nobody. 

Q.     Never?  A.     Never. 

Q.     Do  you  know  where  Charlie  Cobos  is  now? 

A.     No,  sir. 

Mr.  Thurman :     That  is  all. 

LIi'.  Primock:     That  is  all. 

(The  witness  was  excused.) 

The  Court:  We  will  have  our  afternoon  recess 
at  this  time.  Keep  in  mind  the  Court's  admonition. 

(A  brief  recess  was  taken,  after  which,  all 
parties  as  heretofore  noted  by  the  Clerk's  record 
being  present,  the  trial  resumed  as  follows:) 

Mr.  Primock:     Call  Ed  Marshall. 
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ED  MARSHALL 

was  called  as  a  witness  on  behalf  of  the  defendants 
and  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Primock : 

Q.    Will  you  state  your  name,  please? 

A.     Ed  Marshall. 

Q.     And  what  is  your  occupation  ?  [273] 

A.  Chief  Investigator  for  the  Department  of 
Liquor  Licenses  and  Control,  State  of  Arizona. 

Q.  And  in  that  capacity,  do  you  handle  the 
records  of  all  the  liquor  licenses  for  the  County 
of  Maricopa,  State  of  Arizona.  A.     I  do. 

Q.     You  are  here  under  subpoena,  are  you  not? 

A.     I  am. 

Q.  And  did  you  bring  with  you  the  records  per- 
taining to  the  liquor  license  of  Nacho  Pacheco? 

A.     The  name  is  Y.  M.  Pacheco. 

Q.    What  is  the  name? 

A.    Y.  M.  Pacheco. 

Q.     Do  you  have  this  with  you?  A.     I  do.     - 

Mr.  Primock:     Mark  this. 

Mr.  Thurman:     Never  mind  marking  it. 

Mr.  Primock:     You  will  stipulate? 

Mr.  Thurman :  The  liquor  representative  brought 
it  here,  he  is  qualified  to  be  okay. 

Q.  (By  Mr.  Primock)  :  Will  you  look  at  these 
records  and  tell  the  jury  the  period  of  time  that  the 
liquor  license  with  the  name  of  Y.  M.  Pacheco 
located  at  1602  East  Washington  Street,  City  of 
Phoenix,  Arizona,  was  in  effect? 
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A.  On  November  26,  1948,  we  received  [27*4] 
what  we  call  a  place  to  place  application  transferring 
Series  7  Beer  and  Wine  License  No.  1901  East  Madi- 
son Street  to  1602  East  Washington  Street.  This 
application  was  posted  and  it  was  granted  to  that 
location  on  December  9th,  1948. 

Q.  And  when  was  it  transferred  out  of  that 
location  ? 

A.  On  August  22nd,  1949,  the  application  was 
filed  with  the  State  Department  of  Liquor  Licenses 
and  Control  to  transfer  from  Y.  M.  Pacheco  to  Pat- 
rick Caramenta,  which  is  a  person  to  person  trans- 
fer. That  means  the  license  remains  at  the  same  loca- 
tion under  different  ownership,  which  was  granted 
on  September  7th,  1949. 

Mr.  Primock:  That  is  all.  You  may  cross- 
examine. 

Cross-Examination 
By  Mr.  Thurman : 

Q,  1602  East  Washington  Street,  is  that  what 
Pirata's  Inn  is? 

A.     That  was  Pirata's  Inn. 

Q.  Now,  prior  to  November  26th,  1948,  in  whose 
name  was  this  particular  beverage  license  in? 

A.     I  will  have  to  testify  from  memory. 

Q.     If  you  know ;  if  you  know,  that  is  all  right. 

A.  I  know  that  there  was  a  license  there  at  [275] 
one  time,  but  as  to  dates,  I  can't  give  you  the  exact 
date  or  exact  year. 

Q.    Well,  say,  during  the  year  1945,  was  it  not  a 
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fact  that  the  beer  or  wine,  whatever  license  it  was 
for  liquor  at  1602  East  Washington  Street  was  in 
the  name  of  Arnold  Enriquez? 

Mr.  Primock:  Just  a  minute.  I  am  going  to  ob- 
ject to  that  as  being  too  remote,  and  immaterial. 

The  Court:  I  don't  see  what  that  would  have 
to  do  with  it. 

Mr.  Thurman :     What  is  that?  I  don't  understand. 

The  Court:     Well,  what  is  the  purpose  of  it? 

Mr.  Thurman :  Well,  I  want  to  show  that  he  had 
the  Inn  at  one  time  and  there  was  a  certain  thing 
happened  and  then  he  got  rid  of  it. 

The  Court:     Well,  all  right,  go  ahead. 

A.  At  one  time  Arnold  Enriquez  did  have  a 
license  at  1602  East  Washington.  It  was  a  Series  6 
license  permitting  the  sale  of  all  liquors. 

Q.  And  during  the  year  '45,  he  had  it  trans- 
ferred, didn't  he? 

A.  As  I  said,  he  had  it  transferred,  but  from 
memory  I  am  not  going  to  try  to  say 

Q.  Did  you  have  any  knowledge;  didn't  you  hear 
about  him  having  been  convicted  of  handling  nar- 
cotics? [276] 

Mr.  Primock:  I  am  going  to  object  to  that  and 
move  that  it  be  stricken. 

The  Court:  Well,  he  is  refreshing  his  memory, 
possibly. 

Q.  (By  Mr.  Thurman)  :  Do  you  remember  that 
incident  ? 

Mr.  Primock:  We  will  further  object  to  it  on 
the  ground  it  is  hearsay,  your  Honor,  he  heard 
something. 
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Mr.  Tliurman:  I  am  trying  to  fix  the  record, 
what  the  conviction  is,  already  in,  which  is  not 
prejudicial  to  the  defendant. 

The  Court :     All  right. 

Q.  (By  Mr.  Thurman)  :  Do  you  remember  that 
incident  % 

A.  I  remember  the  incident  of  Arnold  Enriquez 
being  arrested  and  subsequently  the  license  was 
transferred. 

Q.  And  that  is  due  to  the  fact,  was  it  not,  that 
a  person  who  has  been  convicted  of  a  felony,  can 
they  have  a  license*? 

A.     Not  for  a  period  of  two  years. 

Mr.  Thurman:  Not  for  a  period  of  two  years. 
That  is  all. 

Mr.  Primock :     That  is  all. 

(The  witness  was  excused.) 

Mr.  Primock:  The  defense  rests,  your  Honor. 
At  this  time  we  would  like  to  reurge  our  [277] 
motion  made  at  the  close  of  the  case  of  the  United 
States  of  America. 

The  Court :  Motion  is  denied.  Do  you  have  any 
rebuttal  ? 

Mr.  Thurman :     No,  your  Honor. 

The  Court:  All  right.  Let's  see,  it  is  ten  minutes 
of  4  :(X)  now.  Well,  we  will  suspend  until  10 :00  in  the 
morning,  gentlemen.  Keep  in  mind  the  Court's  ad- 
monition. 

(Thereupon  a  recess  was  taken  at  3 :50  o'clock 
of  the  same  day.)  [278] 
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April  28,  1950. 

COURT'S  INSTRUCTIONS 

All  parties  as  heretofore  noted  by  the   Clerk's 
record  being  present,  the  trial  resumed  as  follows: 
The  Court :     You  may  proceed. 

(Whereupon  closing  arguments  were  pre- 
sented to  the  jury  by  counsel  for  both  sides, 
after  which  the  court  instructed  the  jury  as 
follows:) 

The  Coiu't:  It  now  becomes  the  Court's  duty, 
gentlemen,  to  instruct  you  as  to  the  law  that  applies 
to  this  case. 

You  will  be  permitted  to  take  the  indictment  to 
the  jury  room  with  you.  You  will  probably  notice 
that  it  contains  78  comits.  I  think  that  is  correct — 
yes,  78  counts.  However,  the  count  upon  which  the 
defendant  is  on  trial  is  the  last,  the  78th.  He  is 
charged  with  the  other  defendants;  that  is,  Arturo 
Leyvas,  Ray  C.  Lewas,  Connie  Duarte,  Arturo  E. 
Jerez  and  Joe  Martinez,  with  the  crime  of  con-  ^ 
spiracy.  J 

Now,  "conspiracy"  is  merely  an  agreement,  but 
I  will  give  you  the  definition  from  the  Code  in  a 
moment.  That  is  all  it  means.  It  means  an  agreement 
to  commit  an  offense.  For  example,  if  A  and  B 
should  decide  and  agree  they  were  going  to  kill  C, 
they  go  out  and  buy  a  pistol  to  [279]  accomplish  that 
purpose,  then  they  are  guilty  of  a  conspiracy.  Of 
course,  should  they  go  ahead  and  shoot  C  and  kill 
him,  they  will  be  guilty  of  murder,  but  when  they 
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entered  into  that  unlawful  agreement  to  do  this  overt 
act  and  buy  the  pistol,  then  the}^  are  guilty  of  con- 
spiracy. 

Now,  this  Count  78  charges  as  follows: 

"That  in  the  month  of  February,  1948,  and  con- 
tinuing thereafter  until  on  or  about  the  16th  day 
of  February,  1949,  in  the  County  of  Maricopa, 
Arizona,  and  within  the  District  of  Arizona,  and  at 
other  places  to  the  Grand  Jurors  unknown,  the  said 
defendants,  Arturo  C,  Leyvas,  Arnold  Enriquez, 
Ray  C.  Leyvas,  Connie  Duarte,  Arturo  E.  Jerez 
and  Joe  Martinez,  the  identical  persons  named  as 
defendants  in  one  or  more  of  the  above  and  fore- 
going 76  counts  of  this  indictment,  and  in  this  count 
hereinafter  referred  to  as  the  conspirators,  did  wil- 
fully, knowingly,  and  feloniously  conspire,  combine, 
confederate  and  agree  between  themselves  and  each 
other,  and  other  persons  to  the  Grand  Jurors  un- 
known, to  commit  the  divers  offenses  charged 
against  said  defendants  in  the  first  76  counts  of  this 
indictment  preceding  this  count,  and  made  offenses 
by  Title  21  U.S.C.A.  174."  [280] 

Now,  Title  21  U.S.C.A.  174  reads  as  follows :  This 
is  one  of  the  offenses  they  were  charged  in  conspir- 
ing to  commit : 

"If  any  person  fraudulently  or  knowingly  im- 
ports or  brings  any  narcotic  drug  into  the  United 
States  or  any  territory  mider  its  control  or  juris- 
diction, contrary  to  law,  or  assist  in  so  doing  or  re- 
ceives, conceals,  buys,  sells,  or  in  any  manner  facili- 
tates the  transportation,  concealment,  or  sale  of  any 
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such  narcotic  drug  after  being  imported  or  brought 
in,  knowing  the  same  to  have  been  imported  con- 
trary to  law,  such  persons  shall  upon  conviction  be 
punished  as  the  act  provides,"  and 

"Whenever  on  trial  for  a  violation  of  this  section 
the  defendant  is  shown  to  have  or  to  have  had  pos- 
session of  the  narcotic  drug,  such  possession  shall 
be  deemed  sufficient  evidence  to  authorize  conviction 
unless  the  defendant  explains  the  possession  to  the 
satisfaction  of  the  jury." 

Now,  as  I  say,  they  were  charged  with  conspiring 
to  commit  the  offenses  I  have  just  read,  and  also 
Section  2554(a)  of  Title  26,  which  reads  as  follows: 

"It  shall  be  unlawful  for  any  person  to  sell,  bar- 
ter, exchange,  or  give  away  any  of  the  drugs  [281] 
mentioned  in  Section  2550(a)  except  in  pursuance 
of  a  written  order  of  the  person  to  whom  such 
article  is  sold,  bartered,  exchanged,  or  given,  on  a 
form  to  be  issued  in  blank  for  that  purpose  by  the 
Secretary." 

The  drugs  mentioned  in  2550(a)  are  as  follows: 

"There  shall  be  levied,  assessed,  collected,  and 
paid  upon  opium,  isonipecaine,  coca  leaves,  opiate, 
any  compound,  salt,  derivative,  or  preparation 
thereof,  produced  in  or  imiDorted  into  the  United 
States,  and  sold,  or  removed  for  consumption  or  sale, 
an  internal  revenue  tax  at  the  rate  of  1  cent  per 
ounce,  and  any  fraction  of  an  ounce  in  a  package 
shall  be  taxed  as  an  ounce.  The  tax  imposed  by  this 
subsection  shall  be  in  addition  to  any  import  duty 
imposed  on  the  aforesaid  drugs." 
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Now,  Paragraph  2  of  Count  78  reads  as  follows: 

''That  the  object  of  said  conspiracy  was  know- 
ingly, unlawfully,  wilfully  and  fraudulently,  in  said 
District  of  Arizona,  to  import  and  bring  into  the 
United  States,  and  cause  to  be  imported  and  brought 
into  the  United  States,  prepared  smoking  opium, 
morphine  hydrochloride,  an  opium  derivative,  her- 
oin hydrochloride,  a  morphine  derivative,  and  yen 
shee,  an  opium  derivative,  [282]  and  to  wilfully  and 
fraudulently  receive,  conceal  and  facilitate  the  trans- 
portation and  concealment,  after  the  unlawful  im- 
portation thereof,  of  the  above  named  narcotic 
drugs ;  and  further,  to  unlawfully,  fraudulently  and 
feloniously  sell,  distribute  and  give  away  to  divers 
persons,  certain  quantities  of  the  said  narcotic  drugs, 
not  in  pursuance  of  written  orders  from  the  trans- 
ferees to  the  said  conspirators,  on  forms  issued  in 
blank  for  that  purpose  by  the  Secretary  of  the 
Treasury  of  the  United  States,  as  required  by  vir- 
tue of  Title  26  U.S.C.A.,  2554(a)  ;  that  in  further- 
ance of  said  conspiracy  and  to  effect  the  object 
thereof,  the  said  conspirators  did,  among  others, 
commit  the  following  overt  acts,  to  wit: 

That  is  in  connection  with  what  I  told  you  about 
A  and  B  conspiring  to  kill  C.  They  entered  into  an 
agreement  and  went  out  and  bought  a  pistol.  The 
buying  of  the  pistol  is  an  overt  act. 

The  overt  acts  set  out  in  this  count  are  as  follows : 

"(a)  That  at  the  time  and  place  as  alleged  in 
each  of  the  first  77  counts  of  this  indictment,  each  of 
the  said  conspirators  committed  the  offense  charged 
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against  said  conspirators  in  each  of  said  counts, 
in  the  manner  charged  therein,  the  [283]  allegations 
concerning  which  in  said  counts  are  hereby  incor- 
porated by  reference  thereto  in  this  count  as  fully 
and  with  like  effect,  for  all  purposes,  as  though  the 
same  were  here  reiterated  and  repeated. 

**(b)  That  on  or  about  February  15,  1948,  at 
Tempe,  Arizona,  the  conspirator,  Arturo  Jerez, 
offered  to  sell  one  Viron  A.  Elkins  prepared  smok- 
ing opium. 

*'(c)  That  on  or  about  December  15,  1948,  at 
Phoenix,  Arizona,  conspirator  Ray  Leyvas  had  a 
conversation  with  one  Viron  A.  Elkins. 

"(d)  That  on  or  about  Decmber  15,  1948,  at 
Phoenix,  Arizona,  Conspirator  Ray  Leyvas  told  one 
Viron  A.  Elkins  that  he  thought  he  could  get  the 
said  Viron  A.  Elkins  an  ounce  of  heroin. 

"(e)  That  on  or  about  the  16th  day  of  December, 
1948,  at  Tempe,  Arizona,  the  conspirator  Ray  Ley- 
vas informed  the  said  Viron  A.  Elkins  that 
he  would  bring  the  heroin  to  him  about  5:30  p.m. 
that  day. 

"(f)  That  on  or  about  the  16th  day  of  Decem- 
ber, 1948,  at  Tempe,  Arizona,  Conspirator  Ray  Ley- 
vas, in  company  with  Conspirators  Connie  Duarte 
and  Arturo  C.  Leyvas,  introduced  the  said  Arturo 
C.  Leyvas  to  the  said  Viron  A.  Elkins  as  [284] 
his  brother. 

"(g)     That  on  or  about  the  16th  day  of  Decem- 
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ber,  1948,  at  Tempe,  Arizona,  Conspirator  Arturo 
C.  Leyvas  delivered  to  the  said  Viron  A.  Elkins  a 
capsule  containing  white  powder. 

''(h)  That  on  or  about  January  8,  1949,  at 
Phoenix,  Arizona,  Conspirator  Arnold  Enriquez 
told  one  Charles  Cobos  that  he  would  deliver  to  him 
a  small  jar  of  smoking  opium  for  the  price  of 
$50." 

There  wasn't  any  evidence  of  that  that  I  remem- 
ber.  I  read  that  inadvertently.   Disregard  that. 

"(j)  That  on  or  about  January  12,  1949,  at 
Phoenix,  Arizona,  Conspirator  Arnold  Enriquez 
told  one  Frank  W.  Colbert  that '  I  would  like  to  take 
care  of  you  but  there  isn't  any  stuff  in  town.  Art 
is  out  of  town  now  to  bring  in  a  load,  and  he  will 
be  here  on  Friday,  but  until  he  comes  back  there 
is  no  stuff  here.'  " 

Now,  as  I  have  mentioned,  the  law  under  which 
the  indictment  in  this  case  is  drawn  provides  that 
if  two  or  more  persons  conspire  to  commit  any 
offense  against  the  United  States,  and  one  or  more 
of  them  does  any  act  to  effect  the  object  of  the 
conspiracy,  each  of  the  parties  to  such  [285]  con- 
spiracy is  guilty. 

In  order  to  establish  the  crime  charged  it  is 
necessary,  first,  that  the  conspiracy  or  agreement 
to  commit  the  particular  offenses  against  the  United 
States  as  alleged  in  the  indictment  be  established, 
and  secondly,  to  prove  further  that  one  or  more  of 
the  parties  engaging  in  the  conspiracy  has  com- 
mitted some  act  to  effect  the  object  thereof. 
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To  constitute  a  conspiracy  it  is  not  necessary 
that  two  or  more  persons  should  meet  together  and 
enter  into  an  express  or  formal  agreement  for  the 
unlawful  venture  or  scheme,  or  that  they  should 
directly,  by  words  or  in  writing,  state  between 
themselves  or  otherwise  what  the  unlawful  plan 
or  scheme  is  to  be,  or  the  details  thereof,  or  the 
means  by  which  the  unlawful  combination  is  to  be 
made  eifeetive.  It  is  sufficient  if  two  or  more 
persons,  in  any  mamier,  or  through  any  contrivance, 
positively  or  tacitly  come  to  a  mutual  understand- 
ing to  accomplish  a  counnon  and  unlawful  design. 

In  other  words,  when  an  unlawful  end  is  sought 
to  be  effected,  and  two  or  more  persons,  actuated 
by  the  common  purpose  of  accomplishing  that  end, 
work  together  in  any  way  in  furtherance  of  the 
unlawful  scheme,  every  one  of  said  persons  becomes 
a  [286]  member  of  the  conspiracy.  The  success  or 
failure  of  the  conspiracy  is  immaterial,  but  before 
the  defendant  may  be  found  guilty  of  the  charge  it 
must  appear  beyond  a  reasonable  doubt  that  a 
conspiracy  was  formed  as  alleged  in  the  indictment, 
and  that  the  defendant  was  an  active  party  thereto. 

In  order  to  warrant  you  in  finding  a  verdict  of 
guilty  against  the  defendant,  it  is  necessary  that 
you  be  satisfied  beyond  a  reasonable  doubt  that  a 
conspiracy  as  charged  in  the  indictment  was  entered 
into  between  two  or  more  of  the  defendants  to 
violate  the  law  of  the  United  States  in  the  manner 
described  in  the  indictment.  It  is  necessary  further 
that,  in  addition  to  the  showing  of  the  unlawful 
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conspiracy  or  agreement,  the  Government  prove 
to  your  satisfaction,  beyond  a  reasonable  doubt,  that 
one  or  more  of  the  overt  acts  described  in  the 
indictment  was  done  by  one  or  more  of  the  defend- 
ants or  at  their  direction  or  with  their  aid. 

Under  the  charge  made  the  conspiracy  constitutes 
the  offense,  and  it  must  be  made  to  appear  from  the 
evidence,  beyond  a  reasonable  doubt,  before  the 
defendant  can  be  convicted,  and  that  the  defendant 
was  a  party  to  the  conspiracy  and  [287]  unlawful 
agreement  charged,  and  that  he  continued  to  be 
such  up  to  the  time  that  overt  acts  were  committed, 
if  the  evidence  shows  that  there  were  any  such. 
The  mere  fact  that  the  defendant  may  have  engaged 
in  the  performance  of  any  of  the  acts  charged  in 
the  indictment  as  overt  acts,  would  not  authorize 
a  conviction  by  reason  of  that  fact  alone,  but  it  is 
necessary  to  show  that  such  defendant  was  a  party 
to  the  conspiracy  and  unlawful  agreement  before 
his  guilt  of  the  offense  charged  is  made  out. 

Each  party  must  be  actuated  by  an  intent  to 
promote  the  common  design.  If  persons  pursue  by 
their  acts  the  same  unlawful  object,  one  performing 
one  act,  and  a  second  another  act,  all  with  a  view 
to  the  attainment  of  the  object  they  are  pursuing, 
the  conclusion  is  warranted  that  they  are  engaged 
in  a  conspiracy  to  effect  that  object.  Cooperation 
in  some  form  must  be  shown.  There  must  be  inten- 
tional participation  in  the  transaction  with  a.  view 
and  purpose  to  further  the  common  design.  And  if 
a  person,  understanding  the  unlawful  character  of 
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a  transaction,  encourages,  advises,  or  in  any  manner, 
with  a  purpose  to  forward  the  enterprise  or  scheme, 
assists  in  its  prosecution,  he  becomes  a  conspirator. 
And  so  a  [288]  new  party,  coming  into  a  conspiracy 
after  its  inception,  with  knowledge  of  its  purpose 
and  object,  and  with  intent  to  promote  the  same, 
becomes  a  party  to  all  of  the  acts  done  before  his 
introduction  into  the  lawful  combination,  as  well 
as  to  the  acts  done  afterwards.  Joint  assent  and 
joint  participation  in  the  conspiracy  may  be  found, 
like  any  other  fact,  as  an  inference  from  facts 
proved. 

Where  the  existence  of  a  criminal  conspiracy  has 
been  shown,  every  act  or  declaration  of  each  member 
of  such  conspiracy,  done  or  made  thereafter  pur- 
suant to  a  concerted  plan  and  in  furtherance  of  the 
common  object,  is  considered  the  act  and  declaration 
of  all  of  the  conspirators  and  is  evidence  against 
each  of  them.  On  the  other  hand,  after  a  conspiracy 
has  come  to  an  end,  either  by  the  accomplishment 
of  the  common  design,  or  by  the  parties  abandoning 
the  same,  evidence  of  acts  or  declarations  thereafter 
made  by  any  of  the  conspirators  can  be  considered 
only  as  against  the  person  doing  such  acts  or  making 
•such  statements.  The  declaration  or  act  of  a  con- 
spirator not  in  execution  of  the  common  design  is 
not  evidence  against  any  of  the  parties  other  than 
the  one  making  such  declaration.  [289] 

The  evidence  in  proof  of  the  conspiracy  may  be 
circimistantial.  Where  circumstantial  evidence  is 
relied  upon  to  establish  the  conspiracy  or  any  other 
essential  fact,  it  is  not  only  necessary  that  all  the 
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circumstances  concur  to  show  the  existence  of  the 
conspiracy  or  fact  sought  to  be  proved,  but  such 
circumstantial  evidence  must  be  inconsistent  with 
any  other  rational  conclusion.  That  is,  you  are  to 
consider  all  of  the  circumstances  and  conditions 
shown  in  evidence,  and  if  it  appears  to  you  as 
reasonable  men  that,  even  though  there  is  no  direct 
evidence  of  the  actual  participation  in  the  alleged 
offense  by  the  defendant,  a  reasonable  inference 
from  all  of  the  facts  and  circumstances  does  to  your 
minds,  beyond  a  reasonable  doubt,  show  that  the 
defendant  was  a  party  to  the  conspiracy  as  charged, 
then  you  should  make  the  deduction  and  find  accord- 
ingly. 

It  is  not  necessary  that  it  be  shown  that  any 
person  concerned  in  the  alleged  conspiracy  profited 
by  the  things  which  he  did,  but  if  the  defendant, 
with  knowledge  that  the  law  was  designed  to  be 
violated  in  the  particular  manner  charged  in  the 
indictment,  aided  in  any  way  by  affirmative  action 
in  the  accomplishment  of  the  unlawful  act,  he  would 
be  guilty.  To  this  statement  there  is  one  [290] 
exception,  and  that  is,  if  before  any  overt  act  has 
been  committed  on  the  part  of  any  conspirator  or 
at  his  suggestion  or  with  his  aid  or  participation, 
any  such  conspirator  withdraws  from  the  conspiracy 
and  wholly  disassociates  himself  from  the  project 
or  the  carrying  out  thereof,  he  ceases  to  be  a  con- 
spirator and  is  without  guilt. 

Now,  evidence  of  a  former  conviction  of  the  de- 
fendant for  a  similar  offense  was  introduced  in  evi- 
dence.  This  was  for  a  very  limited  purpose.   How- 
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ever,  I  will  read  you  an  instruction  in  connection 
with  that. 

The  fact  that  the  accused  may  have  committed 
an  offense  at  some  time  is  not  evidence  that  at  a 
later  time  the  accused  conmiitted  the  offense  charged 
in  the  indictment,  even  though  both  offenses  be  of 
a  like  nature.  E^i.dence  as  to  an  alleged  earlier  of- 
fense of  a  like  nature  may  not  therefore  be  con- 
sidered in  determining  whether  the  accused  did  the 
acts  charged  in  the  indictment.  Nor  may  such  evi- 
dence be  considered  for  any  other  purpose,  unless 
the  jury  first  finds  that  the  other  evidence  in  the 
case,  standing  alone,  establishes  beyond  a  reasonable 
doubt  that  the  accused  did  the  acts  charged  in  the 
indictment. 

If  the  jury  should  find  from  the  other  evidence 
in  [291]  the  case  that  the  accused  did  the  acts 
charged  in  the  indictment,  then  the  jury  may  con- 
sider evidence  as  to  an  alleged  earlier  offense  in 
determining  the  state  of  mind  or  intent  with  which 
the  accused  did  the  acts  charged  in  the  indictment. 
And,  where  all  the  elements  of  an  alleged  earlier 
offense  of  a  like  nature  are  establishd  by  evidence 
which  is  clear  and  conclusive,  the  jury  may  draw 
therefrom  the  inference  that  in  doing  the  acts 
charged  in  the  indictment,  the  accused  acted  wil- 
fully, and  not  because  of  mistake  or  inadvertence  or 
other  innocent  reason. 

Now,  by  the  finding  of  an  indictment  no  presump- 
tion whatsoever  arises  to  indicate  that  a  defendant 
is  guilty,  or  that  he  has  had  any  connection  with, 
or  responsibility  for,  the  act  charged  against  him. 
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A  defendant  is  presumed  to  be  innocent  at  all 
stages  of  the  proceeding  until  the  evidence  intro- 
duced on  behalf  of  the  Government  shows  him  to  be 
guilt}^  beyond  a  reasonable  doubt.  And  this  rule 
applies  to  every  material  element  of  the  offense 
charged.  Mere  suspicion  will  not  authorize  a  con- 
viction. A  reasonable  doubt  is  such  a  doubt  as  you 
may  have  in  your  minds  when,  after  fairly  and  im- 
partially considering  all  of  the  evidence,  you  do  not 
feel  satisfied  to  a  [292]  moral  certainty  of  the 
defendant's  guilt.  In  order  that  the  evidence  sub- 
mitted shall  afford  proof  beyond  a  reasonable  doubt, 
it  must  be  such  as  you  would  be  willing  to  act  upon 
in  the  most  important  and  vital  matters  relating 
to  your  own  affairs. 

Reasonable  doubt  is  not  a  mere  possible  or 
imaginary  doubt  or  a  bare  conjecture;  for  it  is 
difficult  to  prove  a  thing  to  an  absolute  certainty. 

You  are  to  consider  the  strong  probabilities  of  the 
case.  A  conviction  is  justified  only  when  such 
probabilities  exclude  all  reasonable  doubt  as  the 
same  has  been  defined  to  you.  Without  it  being  re- 
stated or  repeated,  you  are  to  understand  that  the 
requirement  that  a  defendant's  guilt  be  shown  be- 
yond a  reasonable  doubt  is  to  be  considered  in  con- 
nection with  and  as  accompanying  all  the  instruc- 
tions that  are  given  to  you. 

In  judging  of  the  evidence,  you  are  to  give  it  a 
reasonable  and  fair  construction,  and  you  are  not 
authorized,  because  of  any  feeling  of  sympathy  or 
other  bias,  to  apply  a  strained  construction,  one 
that  is  unreasonable,  in  order  to  justify  a  certain 
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verdict  when,  were  it  not  for  such  a  feeling  or  bias, 
you  would  reach  a  contrary  conclusion.  And,  when- 
ever, after  a  careful  consideration  of  [293]  all  of 
the  evidence,  your  minds  are  in  that  state  where 
a  conclusion  of  innocence  is  indicated  equally  with 
a  conclusion  of  guilt,  or  there  is  a  reasonable  doubt 
as  to  whether  the  evidence  is  so  balanced,  the  con- 
clusion of  mnocence  must  be  adopted. 

You  are  the  sole  judges  of  the  credibility  and  the 
weight  which  is  to  be  given  to  the  different  witnesses 
who  have  testified  upon  this  trial.  A  witness  is 
presumed  to  speak  the  truth.  This  presumption, 
however,  may  be  repelled  by  the  manner  in  which 
he  testifies;  by  the  character  of  his  testimony,  or 
by  evidence  affecting  his  character  for  truth,  honesty 
and  integrity  or  his  motives;  or  by  contradictory 
evidence.  In  judging  the  credibility  of  the  witness 
in  this  case,  you  may  believe  the  whole  or  any  part 
of  the  e^'idence  of  any  witness,  or  may  disbelieve 
the  whole  or  any  part  of  it,  as  may  be  dictated  by 
your  judgment  as  reasonable  men.  You  should  care- 
fully scrutinize  the  testimony  given,  and  in  so  doing 
consider  all  of  the  circumstances  under  which  any 
witness  has  testified,  his  demeanor,  his  manner  while 
on  the  stand,  his  intelligence,  the  relations  which 
he  bears  to  the  Government  or  the  defendant,  the 
manner  in  which  he  might  be  affected  by  the  [294] 
verdict  and  the  extent  to  which  he  is  contradicted 
or  corroborated  by  other  evidence,  if  at  all,  and 
every  matter  that  tends  reasonably  to  shed  light 
upon  his  credibility.  If  a  witness  is  shovTi  know- 
ingly to  have  testified  falsely  on  the  trial  touching 
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any  material  matter,  the  jury  should  distrust  his 
testimony  in  other  particulars,  and  in  that  case 
you  are  at  liberty  to  reject  the  whole  of  the  witness' 
testimony. 

The  defendant  has  offered  himself  as  a  witness 
and  has  testified  in  the  case.  Having  done  so,  you 
are  to  estimate  and  determine  his  credibility  in 
the  same  way  as  you  would  consider  the  testimony 
of  any  other  witness.  It  is  proper  to  consider  all 
the  matters  that  have  been  suggested  to  you  in  that 
connection,  including  the  interest  that  the  defendant 
may  have  in  the  case,  his  hopes  and  his  fears,  and 
what  he  had  to  gain  or  lose  as  a  result  of  your 
verdict.  You  are  not  limited  in  your  consideration 
of  the  evidence  to  the  bald  expressions  of  the 
witnesses;  you  are  authorized  to  draw  such  infer- 
ences from  the  facts  and  circumstances  which  you 
find  have  been  proved  as  seem  justified  in  the  light 
of  your  experience  as  reasonable  men. 

There  is  nothing  peculiarly  different  in  the  [295] 
way  a  jury  is  to  consider  the  proof  in  a  criminal 
case  from  that  by  which  men  give  their  attention 
to  any  question  depending  upon  evidence  presented 
to  them.  You  are  expected  to  use  your  good  sense, 
consider  the  evidence  for  the  purposes  only  for 
which  it  has  been  admitted,  and  in  the  light  of 
your  knowledge  of  the  natural  tendencies  and  pro- 
pensities of  human  beings,  resolve  the  facts  accord- 
ing to  deliberate  and  cautious  judgment;  and  while 
remembering  that  the  defendant  is  entitled  to  any 
reasonable  doubt  that  may  remain  in  your  minds, 
remember  as  well  that  if  no  such  doubt  remains 
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the  Government  is  entitled  to  a  verdict.  Jurors  are 
expected  to  agree  upon  a  verdict  where  they  can 
conscientiously  do  so;  you  are  expected  to  consult 
with  one  another  in  the  jury  room  and  any  juror 
should  not  hesitate  to  abandon  his  own  view  when 
convinced  that  it  is  erroneous.  In  determining  what 
your  verdict  shall  be  you  are  to  consider  only  the 
evidence  before  you.  Any  testimony  as  to  which 
an  objection  was  sustained,  and  any  testimony  which 
was  ordered  stricken  out,  must  be  wholly  left  out  of 
account  and  disregarded.  The  opinion  of  the  judge 
as  to  the  guilt  or  innocence  of  a  defendant,  if  di- 
rectly or  inferentially  expressed  in  these  instruc- 
tions, or  at  any  [296]  time  during  the  trial,  is  not 
binding  upon  the  jury.  For  to  the  jury  exclusively 
belongs  the  duty  of  determining  the  facts.  The  law 
you  must  accept  from  the  Court  as  correctly  de- 
clared in  these  instructions. 

An}i:hing  occur  to  you  gentlemen  that  I  have 
overlooked  *? 

Mr.  Thurman :    I  think  of  nothing,  your  Honor. 

The  Court:  After  you  retire  to  your  jury  room 
you  will  select  one  of  your  number  to  act  as  foreman 
and  proceed  with  your  deliberations.  After  you 
have  agreed  upon  a  verdict,  in  the  event  you  do  so 
agree,  you  will  have  the  verdict  signed  b}"  your  fore- 
man and  returned  into  open  court.  Any  verdict 
agreed  upon,  you  understand,  must  be  the  unani- 
mous verdict  of  the  jury. 

A  form  has  been  provided  for  your  guidance 
which  reads,  in  part,  as  follows: 

"We,   the  jury,   duly  empaneled   and   sworn   in 
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the  above-entitled  action,  upon  our  oaths  do  find 
the  defendant  Arnold  Enriquez,  blank,  as  charged 
in  Count  78  of  the  indictment." 

You  will  insert  in  that  blank  whatever  your 
finding  may  be,  either  guilt}^  or  not  guilty. 

You  will  retii^e  now  in  the  custody  of  the  bailiff. 

(Thereupon,  the  jury  retired  from  the  court- 
room at  11:36  a.m.  of  the  same  day  to  proceed 
with  their  deliberations.)  [298] 

I  hereby  certify  that  the  proceedings  had  upon 
the  trial  of  the  within  entitled  cause  are  contained 
fully  and  accurately  in  the  shorthand  record  made 
by  me  thereof,  and  that  the  foregoing  297  type- 
written pages  constitute  a  full,  true  and  accurate 
transcript  of  said  shorthand  record. 

/s/  LOUIS  L.  BILLAR, 
Official  Reporter. 

[Endorsed]:     Filed  July  6,  1950. 


[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE  TO 
RECORD  ON  APPEAL 

I,  Willaim  H.  Loveless,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Arizona,  do  hereby 
certify  that   I   am  the   custodian  of  the  records. 
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papers  and  files  of  the  said  Court,  including  tlie 
records,  papers  and  files  in  the  case  of  United 
States  of  America,  Plaintiff,  vs.  Arnold  Enriquez, 
Defendant,  numbered  C-8658  Phoenix,  on  the  docket 
of  said  Court. 

I  further  certify  that  the  attached  and  foregoing 
original  documents  bearing  the  endorsements  of 
filing  thereon  are  the  original  documents  filed  in 
said  case,  and  that  the  attached  and  foregoing  copies 
of  the  minute  entries  are  true  and  correct  copies  of 
the  originals  thereof  remaining  in  my  office  in  the 
city  of  Phoenix,  State  and  District  aforesaid. 

I  further  certify  that  said  original  documents,  and 
said  copies  of  the  minute  entries,  constitute  the 
record  on  appeal  in  said  case  as  designated  in  the 
Appellant's  Designation  filed  therein  and  made  a 
part  of  the  record  attached  hereto  (excepting  Gov- 
ernment's Exhibits  1,  2,  4,  5,  6,  7,  8,  9,  10,  11,  12, 
13,  14,  15,  17,  18,  19,  20,  21,  22,  23,  24,  25,  26  and 
27  which  consist  of  narcotic  drugs),  and  the  same 
are  as  follows,  to  wit: 

1.  Indictment,  filed  June  16,  1949. 

2.  Minute  entry  of  November  21,  1949,  (arraign- 
ment, plea  and  setting) . 

3.  Minute  entry  of  December  19,  1949,  (resetting 
of  trial). 

4.  Minute  entry  of  April  26,  1950,  (proceedings 
of  trial). 

5.  Minute  entry  of  April  27,  1950,  (further  pro- 
ceedings of  trial). 
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6.  Minute  entry  of  April  28,  1950,  (further  pro- 
ceedings of  trial). 

7.  Verdict,  filed  April  28,  1950. 

8.  Government's  Exhibit  No.  28,  filed  April  26, 
1950. 

9.  Government's  Exhibit  No.  29,  filed  April  27, 
1950. 

10.  Defendant's  Motion  for  New  Trial,  filed 
May  1,  1950. 

11.  Defendant's  Motion  for  Judgment  of  Ac- 
quittal, filed  May  1,  1950. 

12.  Minute  entry  of  May  8,  1950. 

13.  Minute  entry  of  May  15,  1950,  (order  deny- 
ing motions;  imposition  of  sentence). 

14.  Judgment  and  Commitment,  filed  and  dock- 
eted May  15,  1950. 

15.  Judgment  of  Acquittal,  filed  and  docketed 
May  15,  1950. 

16.  Minute  entry  of  May  15,  1950,  order  denying 
bail  pending  appeal. 

17.  Defendant's  Notice  of  Appeal,  filed  May  15, 
1950. 

18.  Defendant's  Election  Not  to  Commence  Serv- 
ing Sentence,  filed  May  15,  1950. 

19.  Order  of  Court  of  Appeals  Granting  Motion 
for  Admission  to  Bail  Pending  Appeal,  filed  May 
24,  1950. 
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20.  Minute  entiy  of  May  24,  1950,  (order  ap- 
proving bail  bond  pending  appeal). 

21.  Bail  Bond  Pending  Appeal,  filed  May  24, 
1950. 

22.  Minute  entry  of  May  29,  1950,  (order  extend- 
ing time  to  file  record). 

23.  Reporter's  Transcript,  filed  July  6,  1950. 

24.  Statement  of  Points  on  "Which  Appellant 
Intends  to  Rely  on  Appeal,  filed  July  27,  1950. 

25.  Appellant's  Designation  of  Record  on  Ap- 
peal, filed  July  27,  1950. 

I  further  certify  that  the  Clerk's  fee  for  prepar- 
ing and  certif}dng  this  said  record  on  appeal 
amounts  to  the  sum  of  $6.40  and  that  said  sum  has 
been  paid  to  me  by  comisel  for  the  appellant. 

Witness  my  hand  and  seal  this  2nd  day  of  Au- 
gust, 1950. 

[Seal]        /s/  WM.  H.  LOVELESS, 
Clerk. 


[Endorsed] :  No.  12553.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Arnold  Enriquez, 
Appellant,  vs.  United  States  of  America,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  District  of  Arizona. 

Filed  August  4,  1950. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals, 
Ninth   Circuit 

No.  12553 
ARNOLD  ENRIQUEZ, 


vs. 


Appellant, 

UNITED  STATES  OF  A^IERICA, 

Appellee. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  ON  AP- 
PEAL 

I. 

There  was  no  substantial  evidence  to  support  the 
verdict  of  guilty.  The  lower  court  erred  in  denying 
appellant's  motion  for  judgment  of  acquittal  on 
Count  78  made  at  conclusion  of  the  Government's 
case,  renewed  after  both  parties  rested  and  again 
renewed  after  the  verdict;  and  the  court  erred  in 
denying  the  motion  for  a  new  trial;  and  erred  in 
entering  judgment  against  appellant  on  Count  78; 
for  there  was  no  evidence  to  show  that  appellant 
was  a  member  of  a  conspiracy  to  receive,  conceal, 
transport  or  import  narcotic  drugs;  nor  any  evi- 
dence that  he  was  a  member  of  a  conspiracy  to 
agree  to  sell  or  distribute  narcotic  drugs  not  in  pur- 
suance of  written  orders  on  foims  issued  by  the 
Secretary  of  the  Treasury,  as  charged  in  the  indict- 
ment. 
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II. 

The  court  erred  in  admitting  into  evidence,  in 
spite  of  timely  objection  by  appellant,  Government's 
Exhibit  29,  which  was  a  record  of  a  prior  conviction 
of  appellant.  The  exhibit  could  not  have  been  used 
to  impeach  appellant  and  was  not  relevant  to  estab- 
lish guilty  intent. 

III. 

The  court  erred  in  permitting  the  Government 
witness.  Earl  Smith,  to  testify  over  timely  objection 
to  telephone  conversations  made  by  an  individual 
not  in  the  presence  of  this  appellant  or  any  co- 
defendant  who  was  not  at  the  trial  and  not  available 
for  cross-examination.  The  evidence  was  hearsay 
and  was  prejudicial  to  appellant. 

IV. 

The  court  erred  in  admitting  in  evidence,  over 
timely  objection,  Government's  Exhibits  4  and  8. 
These  exhibits  were  purportedly  narcotics.  The 
witnesses  could  not  identify  the  exhibits  as  they 
could  not  find  their  initials  which  they  stated  they 
placed  upon  the  exhibits. 

V. 

The  Court  erred  in  admitting,  over  timely  objec- 
tion by  the  appellant.  Government's  Exhibits  19,  22 
and  23  which  purported  to  be  narcotics.  These  ex- 
hibits were  purported  narcotics  delivered  by  co- 
defendant  Martinez  to  Chas,  Cobos.  Mr.  Cobos  was 
not  present  in  court  to  testify  that  these  were  the 
same  exhibits  he  received  from  Martinez. 
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VI. 

The  court  erred  in  admitting,  over  timely  objee- 
itons  by  appellant,  Government's  Exhibits  1  through 
23  which  purported  to  be  narcotics.  That  this  ap- 
pellant was  never  linked  to  any  of  these  exhibits  and 
the  Goverimient  failed  to  prove  that  the  appellant 
was  a  member  of  the  conspiracy  as  charged. 

VII. 

The  court  erred  in  admitting,  over  timely  objec- 
tion by  the  appellant,  Government  Exhibit  28  which 
purported  to  be  a  copy  of  a  Certificate  of  Title  and 
Registration  of  a  Motor  Vehicle,  for  the  reason  that 
the  court  refused  to  permit  appellant  to  question 
the  witness  on  voir  dire;  that  said  exhibit  was  not 
the  best  evidence ;  that  said  exhibit  was  not  properly 
certified. 

/s/  PAUL  H.  PRIMOCK, 

Attorney  for  Appellant. 

Receipt  of  Copy  Acknowledged. 
[Endorsed] :     Filed  August  15,  1950. 


[Title  of  Court  of  Appeals  and  Cause.]  .  I 

DESIGNATION  OF  RECORD  ON  APPEAL 

To:  The  Clerk  of  the  above-entitled  Court,  the 
United  States  of  America,  and  Frank  E.  Flynn, 
Attorney  for  Appellee : 

The   appellant,   Arnold  Enriquez,   hereby   desig- 
nates  the   following  portions   of  the   records   and 
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proceedings  of  e^adence  to  be  contained  in  the  rec- 
ord on  appeal,  to  wit : 

1.  The  Indictment. 

2.  The  Verdict. 

3.  Motion  for  judgment  of  acquittal. 

4.  Judgment. 

5.  Judgment  of  Acquittal  on  Counts  52,  53,  54, 
64,  65,  66,  67,  68  and  69. 

6.  Reporter's  Transcript  of  Evidence. 

7.  All  Exhibits. 

8.  All  minute  entries  and  orders  pertaining  to 
the  above-named  Appellant. 

9.  Motion  for  New  Trial. 

10.  Notice  of  Appeal. 

11.  Election  not  to  Connnence  Ser\i.ng  Sentence. 

12.  Order   Granting   Motion   for   Admission   to 
Bail  Pending  Appeal. 

13.  Statement  of  Points  Upon  Which  Appellant 
Intends  to  Rely  on  Appeal. 

14.  This  Designation. 

Dated  this  14th  day  of  August,  1950. 

/s/  PAUL  H.  PRIMOCK, 

Attorney   for  Appellant. 

Receipt  of  Copy  Acknowledged. 

[Endorsed]  :     Filed  August  15,  1950. 
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No.  12553 


IN  THE 


United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


Aknold  Enriquez, 

Appellant, 
vs. 

United  States  of  America 

Appellee. 


APPELLANT'S  OPENING  BRIEF 

Appeal  from  the  United  States   District  Court 
District  of  Arizona. 


JURISDICTIONAL  MATTERS 

On  April  28,  1950  in  the  United  States  District  Court 
for  the  District  of  Arizona  the  appellant,  Arnold  Enriquez, 
was  found  guilty  of  conspiring  to  violate  certain  laws  re- 
lating to  narcotics  (T.R.  46).  On  May  1,  1950  he  moved 
for  a  Judgment  of  Acquittal  on  the  ground  of  insufficiency 
of  evidence  (the  motion  being  equivalent  to  one  for  a  di- 
rected verdict)  and  a  motion  for  a  new  trial  (T.R.  47-49). 
On  May  15,   1950  the  court  denied  the  motions  and  ad- 
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judged  tlie  appellant  guilty  as  charged  in  Count  78  of  the 
Indictment  (T.R.  52).  On  the  same  day  a  Notice  of  Appeal 
was  filed  (T.R.  55). 

The  District  Court  had  jurisdiction  under  18  U.S.C. 
Section  3231.  This  Court  has  jurisdiction  under  28  U.S.C. 
Section  1291. 

STATEMENT  OF  FACTS 

A  grand  jury  returned  an  indictment  against  appellant 
and  five  others  (T.R.  2).^  In  addition  to  Count  78  stating 
a  conspiracy  in  violation  of  18  U.S.C.  (1946  Ed.)  Sec.  88 
and  18  U.S.C.  Sec.  371,^  77  counts  charged  objective  of- 
fenses in  violation  of  21  U.S.C.  Sec.  174^  and  26  U.S.C.  Sec. 


(1)  Arturo  C.  Leyvas,  Ray  C.  Leyvas,  Connie  Duarte,  Arturo 
E.  Jerez,  and  Joe  Martinez. 

(2)  18  U.S.C.  (1946  Ed.),  Sec.  8S  reads:  "If  two  or  more  per- 
sons conspire  eitlier  to  commit  any  offense  against  the  United 
States,  or  to  defraud  the  United  States  in  any  manner  or  for  any 
purpose,  and  one  or  more  of  such  parties  do  any  act  to  effect  tiie 
object  of  the  conspiracy,  each  of  the  parties  to  such  conspiracy 
shall  be  fined  not  more  than  $10,000.00,  or  imprisoned  not  more 
than  two  years,  or  both. ' ' 

18  U.S.C.  Sec.  371  reads:  "If  two  or  more  persons  conspire  either 
to  commit  any  offense  against  the  United  States,  or  to  defraud 
the  United  States,  or  any  agency  thereof  in  any  manner  or  for 
any  purpose,  and  one  or  more  of  such  persons  do  any  act  to  effect 
the  object  of  the  conspiracy,  each  shall  be  fined  not  more  than 
$10,000  or  imprisoned  not  more  than  five  years,  or  both. 

"If,  however,  the  offense,  the  commission  of  which  is  the  object 
of  the  conspiracy,  is  a  misdemeanor  only,  the  punishment  for  such 
conspiracy  sliall  not  exceed  the  maximum  punishment  provided  for 
such  misdemeanor. ' ' 

The  government  charged  but  one  conspiracy ;  hence  appellant 
could  not  have  been  found  guilty  of  violating  both  the  old  and  the 
new  statute.  But  he  was. 

(3)  21  U.S.C.  Sec.  174  reads:  "If  any  person  fraudulently  or 
knowingly  imports  or  brings  any  narcotic  drug  into  the  United 
States  or  any  territory  under  its  control  or  jurisdiction,  contrary 
to  law,  or  assists  in  so  doing  or  receives,  conceals,  buys,  sells,  or 
in  any  manner  facilitates  the  transportation,  concealment,  or  sale 
of  any  such  narcotic  drug  after  being  imported  or  brought  in, 
knowing  the  same  to  have  been  imported  contrary  to  law,  such 
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2554  (a)*.  Of  these  substantive  counts,  nine  relate  specifi- 
cally to -the  appellant^  (T.R.  2). 

Appellant's  codefendants  pleaded  guiltj^  (T.R.  38,  61). 
Appellant  was  tried;  and  at  the  close  of  the  government's 
case,  the  Court  entered  a  judgment  of  acquittal  on  all  the 
substantive  counts  (see  note  (5)).  It  denied  a  motion  for 
judgment  of  acquittal  on  the  conspiracy  count  (T.R.  255)." 

person  shall  upon  conviction  be  fined  not  more  than  $5,000  and 
imprisoned  for  not  more  than  ten  years.  AVhenever  on  trial  for 
a  violation  of  this  section  the  defendant  is  shown  to  have  or  to 
have  had  possession  of  the  narcotic  drug,  such  possession  shall  be 
deemed  sufficient  evidence  to  authorize  conviction  unle&s  the  de- 
fendant explains  the  possession  to  the  satisfaction  of  the  jiuy. " 

(4)  26  U.S.C.  Sec.  2554(a)  reads:  "It  shall  be  unlawful  for 
any  person  to  sell,  barter,  exchange,  or  give  away  any  of  the  drugs 
mentioned  in  section  2550(a)  except  in  pursuance  of  a  written 
order  of  the  person  to  whom  such  article  is  sold,  bartered,  ex- 
changed, or  given,  on  a  form  to  be  issued  in  blank  for  that  purpose 
by  the  Secretary." 

(5)  Counts  52,  53,  54,  64,  65,  66,  67,  68  and  69. 

(6)  The  conspiracy  count  (T.R.  33),  omitting  the  overt  acts 
which  the  court  either  did  not  read  to  the  jury  or  told  the  jury 
to  disregard  because  the  judge  concluded  that  the  evidence  did  not 
establish  them  (T.R.  297),  reads: 

County  Seventy-Eight 

(18   U.S.C.A.  88   (1946  Ed.)   and  18  U.S.C.A.  371) 

"1.  That  in  the  month  of  February,  1948,  and  continuing  there- 
after until  on  or  about  the  16th  day  of  February,  1949,  in  the 
County  of  Maricopa,  Arizona,  and  within  the  District  of  Arizona, 
and  at  other  places  to  the  Grand  Jurors  unknown,  the  said  de- 
fendants, Arturo  C.  Leyvas,  Arnold  Enriquez,  Ray  C.  Leyvas,  Con- 
nie Duarte,  Arturo  E.  Jerez  and  Joe  Martinez,  the  identical  per- 
sons named  as  defendants  in  one  or  more  of  the  above  and  fore- 
going seventy-seven  counts  of  this  indictment,  and  in  this  count 
hereinafter  referred  to  as  the  conspirators,  did  wilfully,  knowingly 
and  feloniously  conspire,  combine,  confederate  and  agree  betAveon 
themselves,  and  each  other,  and  other  persons  to  the  Grand  Jurors 
unknown,  to  commit  the  diverse  offenses  charged  against  said 
defendants  in  the  first  seventy-seven  counts  of  this  indictment  pre- 
ceding this  count,  and  made  offenses  by  Title  18  U.S.C.A.  174  and 
Title  26  U.S.C.A.  2554(a),  the  allegations  of  which  seventy-seven 
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On  the  close  of  the  evidence,  the  case  was  submitted  to  a 
jury.   It  returned  a  verdict  of  guilty  upon  which  judgment 
was  entered  (T.R.  46,  52).   Hence  this  appeal. 

Viewing  the  evidence  in  a  light  most  favorable  to  the 
government,  the  facts  are  these: 

counts  of  this  indictment  are  incorporated  in  this  count  by  refer- 
ence as  fully  as  if  they  were  herein  repeated. 

"2.  That  the  object  of  said  conspiracy  was  knowingly,  unlaw- 
fully, wilfully  and  fraudulently,  in  said  District  of  Arizona,  to 
import  and  bring  into  the  United  States,  and  cause  to  be  imported 
and  brought  into  the  United  States,  prepared  .smoking  opium,  mor- 
phine hydrochloride  (an  opium  derivative),  heroin  hydrochloride 
(a  morphine  derivative)  and  yen  shee  (an  opium  derivative),  and 
to  wilfully  and  fraudulently  receive,  conceal  and  facilitate  the 
transportation  and  concealment,  after  the  unlawful  importation 
thereof,  of  the  above-named  narcotic  drugs ;  and  further,  to  unlaw- 
fully, fraudulently  and  feloniously  sell,  distribute  and  give  away 
to  diverse  persons,  certain  quantities  of  the  said  narcotic  drugs, 
not  in  pursuance  of  written  orders  from  the  transferees  to  the  said 
conspirators,  on  forms  issued  in  blank  for  that  purpose  by  the 
Secretary  of  the  Treasury  of  the  United  States  as  required  by 
virtue  of  Title  26  U.S.C.A.  2554(a)  ;  that  in  furtherance  of  said 
conspix'acy  and  to  effect  the  object  thereof,  the  said  conspirators 
did,  among  others,  commit  the  following  overt  acts,  to  wit : 

(a)  That  at  the  time  and  place  as  alleged  in  each  of  the  first 
seventy-seven  counts  of  this  indictment,  each  of  the  said  con- 
spirators committed  the  offense  charged  against  said  conspirators 
in  each  of  said  counts,  in  the  manner  charged  therein,  the  allega- 
tions concerning  which  in  said  counts  are  hereby  incorporated  by 
reference  thereto  in  this  count  as  fully  and  with  like  effect,  for  all 
purposes,  as  though  the  same  were  here  reiterated  and  repeated. 

(b)  That  on  or  about  February  15,  1948.  at  Tempe,  xVrizona,  the 
conspirator,  Arturo  Jerez,  offered  to  sell  one  Viron  A.  Elkins  pre- 
pared smoking  opium. 

(c)  That  on  or  about  December  15,  1948,  at  Phoenix,  Arizona, 
conspirator  Raj-  Leyvas  had  a  conversation  with  one  Viron  A. 
Elkins. 

(d)  That  on  or  about  December  15,  1948,  at  Phoenix,  Arizona, 
conspirator  Ray  Leyvas  told  one  Viron  A.  Elkins  that  he  thought 
he  could  get  the  said  Viron  A.  Elkins  an  ounce  of  heroin. 

(e)  That  on  or  about  the  16th  day  of  December,  1948,  at  Tempe, 
Arizona,  the  conspirator  Ray  Leyvas  informed  the  said  Viron  A. 
Elkins  that  he  would  bring  the  heroin  to  him  about  5  :30  p.m.  that 
day. 

(f )  That  on  or  about  the  16th  day  of  December,  1948,  at  Tempe, 
Arizona,    conspirator  Ray  Leyvas,  in  company  with  conspirators 
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From  February,  1948  to  February,  1949  in  Phoenix  and 
Tempe,  Arizona,  government  undercover  agents  and  gov- 
ernment informers  made  purchases  of  narcotics  from  the 
alleged  coconspirators  of  the  appellant.  There  were  twenty- 
three  distinct  transactions  (T.R.  82,  94,  107,  110,  116,  118, 
121,  123,  126,  143,  148,  152,  154,  155,  162,  170,  183  and  213). 
The  appellant  was  not  present  at  any  of  the  negotations 
and  there  was  no  direct  evidence  that  he  had  anything  to 
do  with  sales,  concealment,  transportation  or  any  other 
act  condemned  by  the  applicable  statutes  (T.Ti.  136,  189, 
190,  191,  215,  235  and  236).  At  least  seven  government 
agents  (T.E.  97,  119,  126,  219,  281)  and  three  informers 
(T.R.  78,  216,  226)  worked  actively  in  the  field  for  over  a 
year  attempting  to  implicate  appellant  (e.g.,  T.R.  192, 
194).  Aside  from  a  monetary  incentive,  the)'  used  the  fact 
of  friendship  and  the  purported  fact  of  illness  (e.g.  T.R. 
274)  in  their  unsuccessful  attempt  to  induce  appellant  to 
sell  or  facilitate  the  sale  of  narcotics.  The  only  i^ositive, 
direct  evidence  in  the  record  relating  to  appellant  is  that 
he  was  having  nothing  to  do  with  drugs.  Disregarding 
his  testimony  at  the  trial  when  he  emphaticalh'  denied 
the  charges  made  against  him  (T.R.  259  et  seq.),  the 
government  conceded  that  during  its  investigation,  appel- 
lant consistently  told  even  those  who  he  believed  were  his 
friends  that  he  did  not  deal  in  the  "stuff"  (e.g.  T.R.  194). 

Connie  Duarte  and  Arturo  C.  Lej^'as,  introduced  the  said  Arturo 
C.  Leyvas  to  the  said  Viron  A.  Elkins  as  his  brother. 

(g)  That  on  or  about  the  16th  day  of  December,  1948,  at  Tempe, 
Arizona,  con.spirator  Arturo  C.  Leyvas  delivered  to  the  .said  Viron 
A.  Elkins  a  cajjsule  containing  white  powder. 

(j)That  on  or  about  January  12,  1949,  at  Phoenix,  Arizona, 
conspirator  Arnold  Enriquez  told  one  Frank  W.  Colbert  that  'I 
would  like  to  take  care  of  you  but  there  isn't  any  stuff  in  town. 
Art  is  out  of  town  now  to  bring  in  a  load  and  he  will  be  here  on 
Fridaj'  but  until  he  comes  back  there  is  no  stuff  here.'  " 
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There  was  not  an  iota  of  evidence  to  support  the  nine 
substantive  counts  of  the  indictment  which  were  directed 
against  appellant.  The  evidence  on  the  conspiracy  count 
was  all  circumstantial;  and  the  judge  of  the  lower  court, 
obviously  in  doubt  (T.R.  255)  and  feeling  that  the  evidence 
"might"  be  sufficient  to  sustain  a  verdict  of  guilty,  let  the 
jury  have  the  case  (T.R.  292). 

Support  for  the  government's  case  comes  from  the  fol- 
lowing enumerated  elements. 

First:  Guilt  by  association.  The  appellant  was  friendly 
toward  his  guilty  codef endants ;  he  had  known  them  for 
some  length  of  time;  and  was  seen  in  their  company  on 
various  occasions  (T.R.  256).  (Appellant's  occupation  is 
that  of  an  operator  of  a  court  consistim^  of  twenty-one 
cottages  which  he  owns  (T.R.  257).  He  also  owns  property 
which  is  leased  for  a  bar,  property  leased  for  a  restaurant 
(T.R.  258)  and  property  which  had  been  leased  for  the 
use  of  a  social  club — the  Pan-American  Democratic  Club 
(T.R.  140),  referred  to  at  times  in  the  transcript  as 
Pirata's  Club). 

Second:  Guilt  because  others  wrongfully  used  property. 
A  Cadillac  automobile  owned  by  the  appellant  (T.R.  104) 
was  on  one  occasion — July  22,  1948 — used  by  the  defendant 
Arturo  E.  Jerez  to  deliver  opium  to  the  government  in- 
former Elkins  (T.R.  99) ;  and  on  one  occasion — January 
15,  1949 — it  was  used  by  the  defendant  Joe  Martinez  to 
deliver  opium  to  a  government  informer,  Cobos  (T.R. 
227).  (However,  the  appellant  loaned  this  car  to  numer- 
ous persons  (T.R.  277),  and  defendant  Joe  Martinez  used 
it  most  of  the  time  when  he  was  the  manager  of  Pirata's 
Club   (T.R.  276).    There  is  no  evidence  whatsoever  that 
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appellant  had  any  knowledge  that  the  automobile  was  used 
to  effectuate  any  illegal  transaction)  J 

Third:  Guilt  because  of  knowledge  that  another  is  contf 
mitting  a  crime.  A  government  agent  testified  that  he  met 
appellant  at  the  Pan-American  Club  and  told  appellant 
that  he  had  to  get  some  ''stuff"  right  away;  that  appellant 
said:  "There  isn't  anything  in  town,  and  you  will  not  be 
able  to  get  anything  until  Art  [Leyvas]  gets  back  *  *  * 
I'd  like  to  help  you,  but  there  isn't  anything  I  can  do  until 
the  stuff  gets  here  *  *  *  i  know  that  Art  is  going  to  be 
back  tomorrow  night  *  *  *  i  -^in  gee  that  Art  meets  you 
right  here"  (T.E.  173,  174).  The  next  day,  according  to 
the  witness.  Art  saw  him  and  said:  "Arnold  told  me  to 
contact  you"  (T.E.  176).  And  in  behalf  of  the  pi'osecution, 
a  drug  addict — Colbert — who  was  paid  by  the  government 
for  his  testimony  (T.R.  218)  related  that  he  asked  appel- 
lant for  some  opium  and  appellant  replied  * '  that  there  was 
nothing  in  town,  that  Art  would  be  back  Friday  *  *  *  and 
I  would  have  to  wait  until  he  got  back"  (T.R.  217). 

(These  two  witnesses  had  ingratiated  themselves  with 
appellant  (see,  generally,  T.R.  216  and  Johnson's  testi- 
mony, T.R.  147  et  seq.).  Assuming  that  appellant  knew 
that  "Art"  was  obtaining  opium,  if  appellant  were  "con- 
spiring" he  was  doing  so  with  government  agents — not 
his  codefendants  as  will  be  demonstrated  below.) 

Fourth:  Guilt  by  conjecture.  A  government  agent,  Earl 
A.  Smith,  testified  that  on  two  occasions  he  saw  another 


(7)  A  casual  reading  of  the  Reporter's  Transcript  gives  the 
false  impression  that  appellant's  car  was  used  constantly  to  carry 
out  the  object  of  the  alleged  conspiracy.  Witnesses  referred  to  the 
"Cadillac"  by  name  27  times  and  in  many  instances  referred  to 
"Enriquez'  car."  The  fact  is  that  covering  a  period  of  a  yeai",  it 
was  connected  with  narcotic  traffic  only  twice. 


govermnent  agent,  Cobos,  dial  the  telephone  number  listed 
in  appellant's  name.  Following  the  two  calls  defendant 
Joe  Martinez  met  Cobos.  Cobos  turned  over  to  agent 
Smith  some  opium  (T.R.  226-229).  Smith  further  testified 
that  on  a  third  occasion,  agent  Cobos  dialed  appellant's 
number,  talked  in  Spanish,  hung  up,  dialed  the  unlisted 
number  of  defendant  Connie  Duarte,  mentioned  "Pirata" 
several  times;  and  defendant  Joe  Martinez  came  to  the 
Cobos'  house  (T.R.  230,  231).  The  agent  who  allegedly 
made  these  calls  did  not  testify  at  the  trial. 

There  is  no  evidence  that  Cobos  talked  on  the  telephone 
with  appellant;  there  is  no  evidence  that  any  telephone 
conversations  related  to  narcotics  or  related  to  any  of  the 
objects  of  the  alleged  conspiracy;  there  is  no  evidence  that 
there  was  any  relationship  between  the  calls  and  the  de- 
livery of  opium.  In  fact  there  is  no  evidence  that  any  of 
the  defendants  delivered  any  narcotics  to  Cobos. 

Fifth:  Guilt  by  a  prior  conviction.  Over  strenuous  ob- 
jection (T.R.  239),  prior  to  the  time  the  appellant  took 
the  stand,  the  Court  admitted  in  evidence  a  certified  copy 
of  a  judgment  showing  that  on  March  5,  194;')  appellant 
had  been  adjudged  guilty  of  violating  21  U.S.C.  Sec.  174 
and  26  U.S.C.  Sec.  2553  (T.R.  240).«'* 


(8)  Government 's  Exhibit  No.  29 

In  the  United  States  District  Court  for 

the  District  of  Arizona 

No.  C-10038-Tueson 

United  States  of  America, 

Plaintiff, 
vs. 

Arnold  S.  Enriquez, 

Defendant. 

Due  proceedings  having  been  had  on  the  Indictment  filed  herein 
presented  against  the  defendant  above-named  charging  a  violation 
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THE  ISSUES  INVOLVED 

There  are  three  issues  which  are  set  forth  in  the  Speci- 
fication of  Errors.    (1)  Is  the  evidence  sufficient  to  sustain 

of  Title  21,  United  States  Code,  section  174  and  Title  26,  United 
States  Code,  section  2553  as  charged  in  counts  2  and  3  thereof. 

It  Is  Ordered,  Adjudged  and  Decreed  that  said  defendant  is 
guilty  of  said  crime  and  in  punishment  tliereof  that  said  defendant 
be  committed  to  the  custody  of  the  Attorney  General  of  the  United 
States  or  his  duly  authorized  representative  for  imprisonment  in 
such  place  of  confinement  as  the  said  Attorney  General  shall 
designate  for  a  term  of  two  (2)  years  and  six  (6)  months  on  each 
of  said  counts  2  and  3,  said  terms  of  imprisonment  to  run  con- 
currently with  each  other  and  that  said  defendant  be  fined  in  the 
sum  of  $1,000.00  on  count  2  and  in  the  sum  of  $500.00  on  count  3, 
and  that  in  default  of  payment  of  said  fines  he  stand  committed 
until  the  same  are  paid  or  he  is  otherwise  discharged  b.v  law. 

It  Is  Further  Ordered  that  the  Clerk  deliver  a  certified  copy 
of  this  judgment  and  committment  to  the  United  States  Marshal 
or  other  qualified  officer  and  that  the  same  shall  serve  as  the  com- 
mitment herein. 

Dated  at  Tucson,  Arizona,  March  5,  1945. 

/s/     Albert  M.  Sames, 
Judge. 
A  True  Copy.  Certified  this  5th  day  of  March,  1945. 

Edward  W.  Scruggs, 

Clerk. 
Jean  E.  Michael, 
Deputy. 
(Endorsed)  :  Filed  March  5,  1945. 

(9)   On  this  point,  the  court  instructed  the  jury  as  follows: 

"Now,  evidence  of  a  former  conviction  of  the  defendant  for  a 
similar  offense  was  introduced  in  evidence.  This  was  for  a  vei*y 
limited  purpose.  However,  I  will  read  you  an  instruction  in  con- 
nection with  that. 

"The  fact  that  the  accused  may  have  committed  an  offense  at 
some  time  is  not  evidence  that  at  a  later  time  the  accused  committed 
the  offense  charged  in  the  indictment,  even  though  both  offenses 
be  of  a  like  nature.  Evidence  as  to  an  alleged  earlier  offense  of  a 
like  nature  may  not  therefore  be  considered  in  determining  Avhcther 
the  accused  did  the  acts  charged  in  the  indictment.  Nor  may  such 
evidence  be  considered  for  any  other  purpose,  unless  the  jury  first 
finds  that  the  other  evidence  in  the  case,  standing  alone,  establishes 
beyond  a  reasonable  doubt  that  the  accused  did  the  acts  charged 
in  the  indictment. 

' '  If  the  jury  should  find  from  the  other  evidence  in  the  ease  that 
the  accused  did  the  acts  charged  in  the  indictment,  then  the  jury 
may  consider  evidence  as  to  an  alleged  earlier  offense  in  determin- 
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the  verdict?  Tliis  was  raised  by  the  motions  for  judgment 
of  acquittal  and  new  trial  (T.R.  47,  48,  250  et  seq.).  (2) 
Was  it  error  for  the  court  to  admit  into  evidence  the 
record  of  the  prior  conviction?  This  was  raised  by  proper 
objection.  (3)  Was  it  error  for  the  court  to  permit  one 
government  agent  to  testify  that  he  saw  another  govern- 
ment agent  (who  was  not  present  at  the  trial)  dial  certain 
telephone  numbers  and  say  certain  things  on  the  tele- 
phone ? 

SPECIFICATIONS  OF  ERROR 

1. 
The  lower  court  erred  in  refusing  to  grant  appellant's 
motion  for  judgment  of  acquittal  on  Count  78;  erred  in 
denying  appellant's  motion  for  a  new  trial;  and  erred  in 
entering  judgment  on  the  verdict ;  for  the  evidence  was  in- 
sufficient to  sustain  the  conviction. 

II. 

The  lower  court  erred  in  admitting  into  evidence  govern- 
ment's exhibit  No.  29  which  is  a  certified  copy  of  a  judg- 
ment of  the  prior  conviction  of  appellant,  dated  March  5, 
1945,  based  on  an  indictment  charging  him  with  violation 
of  laws  relating  to  narcotics  (T.R.  240).  Appellant  ob- 
jected to  its  introduction  on  the  grounds  that  it  was  "im- 
proper and  immaterial;  incompetent.  It  goes  to  the  of- 
fenses which  are  not  in  issue  at  this  time.  It  goes  to  im- 
peach the  defendant  who  has  not  at  this  time  taken  the 

ing  the  state  of  mind  or  intent  with  which  the  accused  did  the  acts 
charged  in  the  indictment.  And,  where  all  the  elements  of  an 
alleged  earlier  offense  of  a  like  nature  are  established  by  evidence 
which  is  clear  and  conclusive,  the  jury  may  draw  therefrom  the 
inference  that  in  doing  the  acts  charged  in  the  indictment,  the 
accused  acted  wilfully,  and  not  because  of  mistake  or  inadvertence 
or  other  innocent  reason." 
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witness  stand"  and  it  was  too  remote  to  be  admissible  on 
the  question  of  intent  (T.R.  239). 

III. 

The  Court  erred  in  denying  appellant's  motion  to  strike 
the  testimony  of  the  government  witness  to  the  effect  that 
he  heard  a  government  informer,  after  dialing  appellant's 
telephone  number,  "talk  to  someone  which  he  called  *Pi- 
rata'  [appellant]  in  Spanish"  (T.R.  228). 

Appellant's  counsel  objected  by  saying  ''I  move  that  be 
stricken  as  hearsay"  (T.R.  228). 

The  Court  also  erred  in  permitting  the  same  govern- 
ment witness  to  testify  that  on  another  occasion  he  saw 
the  government  informer  dial  appellant's  number,  speak 
in  Spanish,  hang  up,  dial  the  number  of  one  of  the  other 
defendants,  and  heard  the  informer  say,  "Let  me  speak  to 
Pirata".  "He  [government's  informer]  then  carried  on  a 
conversation  in  Spanish  which  the  name  'Pirata'  was  men- 
tioned several  times,  and  then  hang  up."  (T.R.  230). 
Appellant's  counsel  raised  the  point  by  "I  object  to  what 
he  said  as  being  hearsay"  (T.R.  230). 

The  government  informer  did  not  testify  at  the  trial. 

ARGUMENT 
The  Facts  Are  Not  Sufficient  to  Support  the  Verdict 

I. 
The  lower  court  erred  in  refusing  to  grant  appellant's  motion 
for  judgment  of  acquittal  on  Count  78;  erred  in  denying  appel- 
lant's motion  for  a  new  trial;  and  erred  in  entering  judgment 
on  the  verdict;  for  the  evidence  was  insufficient  to  sustain  the 
conviction. 

Are  the  facts  sufficient  to  sustain  the  verdict?  It  is  re- 
spectfully submitted  that  they  are  not. 

There  is  no  evidence,  direct  or  circumstantial,  showing 
that  the  appellant  entered  into  an  agreement,  express  or 
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implied,  with  bis  alleged  coconspirators.  There  is  no  evi- 
dence of  his  joining  in  a  common  design  to  violate  laws 
relating  to  narcotics.  There  is  no  evidence  that  appellant 
had  any  interest  in  the  other  defendants'  unlawful  enter- 
prise. 

Consider  the  elements  making  up  the  government's  case. 

A.     MERE    ASSOCIATION    WITH    ALLEGED    COCONSPIRATORS    DOES    NOT 
ESTABLISH  GUILT. 

The  appellant  knew  the  codefendants  (T.E.  256,  257). 
He  sometimes  would  be  seen  with  one  or  another  of  them 
at  the  Pan-American  Club,  playing  poker  (T.R.  142),  going 
to  prize  fights  (T.R.  281),  enjoying  a  glass  of  beer  (T.E. 
173).  His  contacts  with  the  codefendants  were  always  in 
the  open.  There  were  no  secretive  meetings,  no  undercover 
gatherings.  As  the  Court  said  in  United  States  v.  Di  Re 
(1948),  332  U.S.  581,  68  S.  Ct.  222,  92  L.  Ed.  210,^» 

"Presumptions  of  guilt  are  not  lightly  to  be  in- 
dulged from  mere  meetings." 

Casual  and  unexplained  meetings  do  not  establish  knowl- 
edge of  a  conspiracy.  United  States  v.  Falcone  (1940), 
311  U.S.  205,  61  S.  Ct.  204,  85  L.  Ed.  128, 

And  in  Dennett  v.  United  States  (6th  Cir.  1945),  147  F. 
2d,  286,  it  is  said: 

"Nor  was  there  any  proof  that  he  [appellant]  con- 
spired. It  may  not  be  inferred  from  casual  and  unex- 
plained meetings  between  Dennert  and  other  persons 
charged,  that  he  participated  or  even  knew  of  the  con- 
spiracy *  *  *  'Circumstances  which  merely  raise  sus- 
picion or  give  room  for  conjecture  are  not  sufficient 
evidence  of  guilt  *  *  *  A  conviction  resting  on  them 
alone  cannot  stand.'  " 


(10)   There  were  two  dissents. 
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In  Sugarman  v.  United  States  (9th  Cir.  1929),  35  F2d 
663,  appellant  Williams  was  found  guilty  with  others  of 
conspiring  to  violate  certain  laws  relating  to  intoxicating 
liquors.  At  the  time  of  his  arrest  he  gave  a  fictitious  name ; 
pants  which  were  found  in  a  boat  used  to  import  liquor 
matched  a  coat  he  was  wearing  and  he  was  "^een  in  the 
company  of  the  alleged  co-conspirators.  In  reversing,  this 
court  said : 

The  appellant  ''was  referred  to  on  ditferent  oc- 
casions as  one  of  the  parties  emploj^ed  by  the  con- 
spirators in  the  transportation  of  liquor  from  boats 
offshore  to  land,  but  this  testimony  was  not  sufficient 
to  connect  him  with  the  conspiracy,  and  wa*^  not  com- 
petent for  that  purpose  *  *  *  It  will  thus  be  seen 
that  the  only  competent  testimony  tending  to  connect 
the  appellant  Williams  with  the  commission  of  the  of- 
fense was  the  company  he  was  found  in,  the  giving  of 
an  assumed  name  at  the  time  of  his  arrest,  and  the 
unexplained  possession  of  a  coat  comparing  in  texture 
with  a  pair  of  pants  found  in  an  abandoned  boat. 
Whatever  suspicion  these  facts  may  give  rise  to,  they 
are  in  our  judgment  legally  insufficient  to  support  a 
verdict  of  guilty." 

See,  also,  United  States  v.  Bonasani  (2nd  Cir.  1938),  94 
F2d  570. 

As  it  is  pointed  out  in  the  Statement  of  Facts,  appellant 
never  had  any  participation  in  the  nefarious  activities  of 
the  other  defendants.  His  association  with  them  was  as 
normal  as  the  association  of  any  person  with  his  club 
members  and  friends.  A  verdict  of  guilty  cannot  rest  on 
the  presumption  that  "birds  of  a  feather  flock  together." 
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B.      THE  USE  BY  THE  ALLEGED  COCONSPIRATORS  OF  APPELLANT'S  AUTO- 
MOBILE DOES  NOT  ESTABLISH  GUILT. 

The  defendant  Joe  Martinez,  who  was  president  of  the 
Pan-American  Democratic  Club  (T.E.  140),  once  used  ap- 
pellant's car  to  deliver  opium  to  a  government  informer 
(T.R.  276)  and  defendant  Jerez  once  used  it  for  the  same 
purpose  (T.R.  99). 

It  is  not  necessary  to  cite  cases  to  the  effect  that  if  one's 
property  is  used  without  his  knowledge  to  further  the  un- 
lawful designs  of  conspirators,  the  owner  does  not  thereby 
become  a  member  of  the  conspiracy.  Nor  is  it  necessary 
to  cite  cases  to  the  effect  that  if  one  unwittingly  and  un- 
knowingly is  used  to  further  such  unlawful  designs,  he 
does  not  thereby  become  a  member  of  a  conspiracy.  See 
Canning  v.  United  States  (9th  Cir.  1941),  119  F2d  130; 
Ching  Wan  v.  United  States  (9th  Cir.  1929),  35  F2d  665. 
There  was  no  evidence  from  which  it  can  even  be  inferred 
that  appellant  knew  that  his  car  was  used  to  transport 
narcotics.^^ 


(11)  Even  contribution  of  property  with  the  knowledge  that  it 
will  be  used  illegally  does  not  necessarily  make  one  a  party  to  a 
conspiracy.  In  United  States  v.  Falcone  (1940),  311  U.S.  205,  61 
S.Ct.  204,  85  L.Ed.  128,  sugar  was  sold  to  illegal  distillers,  the 
sellers  knowing  it  would  be  used  in  violation  of  law.  The  vendor 
was  held  not  to  be  a  party  to  the  conspiracy  of  the  buyers.  This 
case  probably  expressly — at  least  neeessarilj'  by  implication — over- 
rules that  portion  of  Marino  v.  United  States  (9th  Cir.  1937),  91 
F2d  691,  113  A.L.R.  975,  relating  to  appellant  Gullo.  Gullo  per- 
mitted his  farm  to  be  used  in  connection  with  a  conspiracy  to  un- 
lawfully import  intoxicating  liquors.  This  court  held  that  that  made 
him  a  co-conspirator.  For  a  general  note  on  this  subject  see  62 
Harvard  Law  Rev.  276. 
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C.  MERE  KNOWLEDGE  BY  APPELLANT  THAT  ALLEGED  COCONSPIRATORS 
VIOLATED  THE  LAW  DID  NOT  MAKE  APPELLANT  A  CONSPIRATOR  WITH 
THEM. 

1.      There  Was   No   Evidence  That  Appellant  Was  a  Confederate  of  the  Co- 
defendants. 

As  shown  in  the  Statement  of  Facts,  supra,  government 
agents  sought  to  make  purchases  of  narcotics  from  ap- 
pellant. On  the  two  occasions  on  which  he  was  approached 
he,  in  effect,  replied:  "There  isn't  anything  in  town  until 
Art  gets  back.  I  will  see  that  Art  meets  you"  (T.R.  173, 
218).  This  evidence  is  not  sufficient  as  a  matter  of  law  or 
fact  to  convict  appellant  of  conspiracy.  Similar  facts  have 
been  considered  by  the  courts  and  they  have  so  concluded. 
Thus,  in  Morei  v.  United  States  (6th  Cir.  1942),  127  F2d 
827,  Dr.  Piatt  was  indicted  with  others  for  violation  of  26 
U.S.C.  Sec.  2553  and  for  conspiracy.  The  lower  court  dis- 
missed the  conspiracy  count.  On  the  other  count,  Piatt 
was  found  guilty.  The  Court  of  Appeals  reversed,  saying 
that  on  the  following  facts  a  motion  for  a  directed  verdict 
should  have  been  granted: 

Dr.  Piatt,  who  was  on  probation  for  violation  of  nar- 
cotic laws,  was  approached  by  a  government  informer  who 
requested  that  he  be  given  heroin  in  violation  of  the  ap- 
plicable law.  Piatt  replied  that  he.  had  none,  but  he  gave 
the  informer  the  name  of  Morei,  the  latter 's  address,  and 
told  the  informer  "to  see  Morei  and  tell  him  that  the 
doctor  had  sent  him  and  that  *he  will  take  care  of  you.'  " 
The  informer  contacted  Morei  and  showed  him  the  doctor's 
prescription  blank  with  Morel's  name  on  it.  Morei  unlaw- 
fully gave  narcotics  to  the  informer. 

The  Court  said: 

"There  is  no  evidence  that  Dr.  Piatt  planned  with 
the  other  defendants  or  conspired  directly  or  indirect- 
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\y  with  them,  or  had  any  understanding  with  Morel 
to  buy  or  sell  narcotics.  There  was  no  community  of 
scheme  between  him  and  the  other  defendants.  They 
shared  in  no  common  intent  or  plan,  nor  was  there 
any  prearrangement  or  concert  of  action.  Dr.  Piatt 
was  paid  nothing  and  it  is  not  claimed  that  he  asked 
for  any  remuneration  or  expected  to  receive  anything 
from  the  claimed  transaction." 

In  Huhhy  v.  United  States  (5th  Cir.  1945),  150  F2d  165 
the  appellant  Hubby  and  one  Akin  were  indicted  for  vio- 
lation of  laws  relating  to  narcotics.  Akin,  who  worked  for 
appellant  as  a  clerk  in  a  hotel,  pleaded  guilty.  Appellant 
was  tried,  found  guilty,  and  appealed.  A  government  agent 
testified  that  he  and  an  informer  approached  Hubby  at  the 
hotel  and  asked  how  much  they  would  be  charged  for  a 
"big  paper."  Hubby  replied,  "You  will  have  to  see  Mr. 
Akin,  he  is  across  the  street  over  there  drinking  coffee." 
They  saw  Akin,  who  took  them  to  the  hotel.  Akin  went  in- 
side and  came  out  with  heroin,  which  he  sold  to  the  in- 
former. It  was  held  that  these  facts  were  insufficient  to 
sustain  a  verdict  of  Hubby's  guilt  of  being  severally  and 
jointly  liable  with  Akin  for  concealing  narcotics. 

The  Second  Circuit  in  United  States  v.  Di  Re  (1947), 
159  F2d  818/-  affirmed  in  332  U.S.  581,  68  S.  Ct.  222,  92  L. 
Ed.  210,  expresses  the  principle  with  these  words: 

"We  have  several  times  had  occasion  to  consider 
what  relation  to  a  conspiracy  makes  a  man  a  con- 
federate *  *  *  and  we  have  uniformly  held  that  the 
prosecution  must  prove  the  accused  to  have  associated 
himself  with  the  principals  in  the  sense  that  he  has 
a  stalce  in  the  success  of  the  venture  *  *  *  Even  if  Di 
Ke  had  known  that  Buttitta  and  Keed  were  dealing 


(12)   Clark,  J.  dissented. 
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in  counterfeit  ration  coupons,  there  was  not  the  slight- 
est reason  to  suppose  that  he  was  himself  either  a 
seller  or  a  buyer;  or  that  he  had  any  interest  what- 
ever in  their  enterprise  *  *  *  Nobody  would  assert 
that  all  the  spectators  of  a  crime  may  be  arrested  as 
participants,  and  even  though  liding  in  a  car  [where 
the  illegal  sale  of  coupons  took  place]  with  two  such 
offenders  be  evidence  of  acquaintance,  or  possibly 
friendship,  with  them,  it  would  be  altogether  unwar- 
ranted to  carry  the  inference  further  than  complai- 
sance (12)." 

And  in  this  circuit,  the  court  said  in  Weniger  v.  United 
States  (1931),  47  F2d  692: 

"The  failure  of  a  person  to  prevent  the  carrying 
out  of  a  conspiracy,  even  though  he  has  the  power  so 
to  do,  will  not  make  him  guilty  of  the  offense  without 
further  proof  that  he  has  in  some  affirmative  way  con- 
sented to  be  a  party  thereto.  Neither  will  the  com- 
mission of  an  overt  act,  though  unlawful  in  itself,  be 
enough  to  show  that  the  actor  was  a  party  to  the  con- 
spiracy. The  law  requires  proof  of  the  common  and 
unlawful  design  and  the  knowing  participation  there- 
in of  the  persons  charged  as  conspirators  before  a 
conviction  is  justified." 

The  authorities  in  accord  with  the  doctrine  of  the  Wen- 
iger  Case  are  many.  So,  in  Dickerson  v.  United  States 
(8th  Cir.  1927),  18  F2d  887,  the  court  said: 

"To  warrant  a  conviction  for  conspiracy  to  violate 
a  criminal  statute,  the  evidence  must  disclose  some- 
thing further  than  participating  in  the  offi^nse  which 
is  the  object  of  the  conspiracy;  there  must  be  proof 
of  the  unlawful  agreement,  either  express  or  implied, 
and  participation  with  knowledge  of  the  agreement." 
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See,  also,  Ventimiglio  v.  United  States  (6  Cir.  1932),  61 
F2d  619;  Thomas  v.  United  States  (10th  Cir.  1932),  57 
F2d  1039;  Cartello  v.  United  States  (8th  Cir.  1937),  93 
F2d  412;  United  States  v.  Koch  (2nd  Cir.  1940),  113  F2d 
982;  Turcott  v.  United  States  (7th  Cir.  1927),  21  F2d  829; 
Simon  v.  United  States  (6th  Cir.  1935),  78  F2d  454. 

2.  The  Evidence  Shows  That  if  Appellant  Participated  in  Unlawful  Activities 
He  Did  So  as  an  Agent  for  the  Government  and  Hence  Is  Not  Guilty  of 
Conspiring  with  the  Codefendants. 

The  lower  court  determined  that  there  was  ''certainly" 
not  enough  evidence  to  sustain  the  charges  that  appellant 
imported  narcotics  into  the  United  States,  or  assisted  in 
so  doing,  or  that  he  received  or  concealed  or  facilitated 
the  transportation  and  concealment  thereof:  and  the  lower 
court  determined  that  appellant  did  not  sell,  distribute  or 
give  narcotics  away  (T.R.  255).  However,  the  court  per- 
mitted the  jury  to  decide  whether  or  not  the  appellant 
conspired  with  the  defendants  to  do  one  or  more  of  these 
unlawful  acts.  The  evidence  does  not  show  that  he  did. 
Looking  at  it  in  the  harshest  light  from  the  standpoint  of 
the  appellant  and  in  the  most  favorable  light  from  the 
standpoint  of  the  government,  the  most  that  can  be  said 
is  that  the  appellant  was  a  "confederate"  of  the  govern- 
ment in  its  attempt  to  induce  others  to  commit  a  crime. 
Assuming  (as  it  reluctantly  must  be  assumed  on  this  ap- 
peal) that  the  government  informer  Colbert,  a  felon  and  a 
drug  addict  (T.R.  218),  asked  the  appellant  where  he 
could  get  narcotics,  urging  that  he  needed  them  badly 
(T.R.  217)  because  he  was  sick  (T.R.  274)  and  assuming 
that  the  government's  "professional  witness"  (see  the 
testimony,  T.R.  138  et  seq.)  asked  where  he  could  get  nar- 
cotics (T.R.  173),  saying  that  he  needed  it  badly  (Id.,  173) ; 
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and  assuming  that  appellant  said,  "You  will  have  to  wait 
until  Art  gets  back" — assuming  these  as  postulations,  the 
only  deduction  is  that  appellant  knew  someone  who  could 
help  the  government  witnesses  and  that  he  aided  those 
government  witnesses  in  their  plan.  Assuming  all  this  to 
be  true  it  is  apparent  that  the  appellant  was  not  conspiring 
with  the  other  defendants.  The  indictment  did  not  charge 
appellant  with  conspiring  with  agents  of  the  government 
to  buy  narcotics;  and  the  facts  do  not  show  that  he  con- 
spired with  purported  sellers.  The  case  of  Lambert  v. 
United  States  (5th  Cir.  1939),  101  F2d  960  discusses  the 
point.  There,  the  appellant  Lambert  aided  one  Christian 
in  illegally  obtaining  morphine.  Lambert  was  charged 
with  the  Hargroves,  senior  and  junior,  of  conspiring  to 
sell  narcotics  to  Christian.   Said  the  court: 

"Appellant  could  have  been  guilty  of  conspiring  to 
sell,  and  also  of  aiding  and  abetting  in  the  sale.  The 
difficulty  here  is  with  the  proof.  All  that  it  shows  is 
that  appellant  acted  with  Christian  in  his  efforts  to 
purchase.  It  does  not  show  that  he  was  in  any  sense 
acting  in  concert  with  the  Hargroves,  the  sellers.  His 
concert  was  with  Christian,  the  purchaser,  not  with 
the  Hargroves,  the  sellers.  Under  the  evidence  he 
could  no  more  have  been  held  guilty  of  a  conspiracy  to 
sell,  than  could  Christian  *  *  * 

"Proof  *  *  *  that  one  was  acting  with  the  buyer  to 
effect  a  purchase,  is  not  proof  that  he  was  acting  with 
the  sellers  to  effect  a  sale.  Every  fact  and  circum- 
stance in  the  record  points  to  appellant  as  an  aider 
and  abettor  of  Christian;  not  a  single  one  points  to 
him  as  an  aider  and  abettor  of  the  Hargroves." 
(Note:  one  judge  dissented). 
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The  fact  situation  is  no  different  in  principle  than  others 
commonly  experienced.  During  Prohibition  Days  a  repu- 
tabl)'  respectable  person  would  tell  another  the  address 
of  the  nearest  ** speakeasy";  during  the  war,  a  housewife 
would  tell  another  where  " blackmarket "  nylon  stockings 
could  be  bought;  today,  a  horse-racing  enthusiast  may 
learn  from  his  neighbor  the  location  of  the  nearest  ' '  bookie 
joint."  All  are  condemnable.  But  the  informant  in  the 
illustrations  given  is  not  necessarily  a  conspirer  with  the 
bootlegger  or  the  black-marketer  or  the  bookie  (see,  gen- 
erally, 62  Harvard  Law  Review  276;  77  Univ.  Pa.  Law 
Review  535). 

Admittedly,  illicit  dealings  in  drugs  is  more  infamous 
than  the  transactions  mentioned  in  the  illustrations  given. 
Prejudice  results  in  the  mere  charge  of  selling  drugs;  and 
consequently  the  rights  of  the  appellant  should  be  more 
closely  guarded. 

D.  TELEPHONE  CALLS  TO  THE  HOME  OF  APPELLANT  AND  SUBSEQUENT 
MEETINGS  BETWEEN  A  GOVERNMENT  INFORMER  AND  ONE  OF  APPEL- 
LANT'S CODEFENDANTS  HAD  NO  PROBATIVE  VALUE  IN  ESTABLISHING 
APPELLANT'S  SUPPOSED  GUILT. 

The  government  created  the  impression  that  in  response 
to  three  telephone  calls  narcotics  were  delivered  by  de- 
fendant Martinez  to  the  informer  Cobos.  The  facts,  how- 
ever, show  the  contrary.  Exhibit  19 — a  jar  of  opium — was 
sought  to  be  related  to  a  telephone  call  made  on  January 
15,  1949  (T.R.  226,  228).  Cobos  handed  Exhibit  19  to  the 
government  agent  Smith  at  1:45  p.m.  (The  time  element  is 
probably  accurate  because  the  standard  procedure  is  for 
the  government  agent  to  write  the  time  of  receiving  an 
exhibit  on  the  exhibit  itself)  (T.R.  110).  But  the  telephone 
call  was  made  at  about  2:00  p.m.  (T.R.  226).  Assuming 
(in  the  interest  of  the  prosecution)  that  it  was  made  prior 
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to  1 :45  p.m.,  nevertheless,  Cobos  did  not  meet  the  defend- 
ant Martinez,  who  purportedly  delivered  Exhibit  19  to 
Cobos,  until  after  1:45  p.m.  (T.R.  226,  227).  The  only 
consistent  conclusion  is  that  this  exhibit  was  turned  over 
to  agent  Smith  prior  to  the  time  Cobos  met  Martinez! 
There  was  nothing  to  connect  the  exhibit  with  the  tele- 
phone call  or  with  any  of  the  defendants. 

Exhibit  22 — a  jar  of  opium — was  sought  to  be  related 
to  the  telephone  call  made  on  February  6,  1949  (T.R.  228, 
229).  Cobos  handed  government  agent  Smith  Exhibit  22 
at  11:05  a.m.  (T.R.  229).  The  facts  show  that  some  time 
after  11 :00  a.m.  Cobos  met  the  defendant  Martinez,  who 
purportedly  delivered  Exhibit  22;  that  he  was  with  the 
defendant  for  "ten  or  fifteen  minutes";  that  Cobos  then 
walked  down  the  street  and  met  government  agent  Smith. 
It  is  obvious  that  Cobos  did  not  leave  the  defendant 
Martinez  until  after  11:05  a.m.  (T.R.  229).  The  only  con- 
sistent conclusion  is  that  the  exhibit  was  turned  over  by 
Cobos  to  agent  Smith  prior  to  the  time  Cobos  m.et  the  de- 
fendant Martinez.  There  was  nothing  to  connect  the  ex- 
hibit with  the  telephone  call  or  with  any  of  the  defendants. 

Exhibit  23 — a  jar  of  opium — was  sought  to  be  related 
to  the  telephone  call  of  February  8,  1949  (T.R.  230,  231). 
Witness  Smith  testified  to  the  incident  of  the  call  and  a 
meeting  between  defendant  Martinez  and  Cobos.  The  wit- 
ness was  handed  Exhibit  23  and  asked  to  identify  it.  He 
answered:  "This  is  a  jar  of  opium  that  was  turned  over 
to  me  *  *  *  by  Cobos  (T.R.  231).  He  did  not  connect  it 
up  with  the  telephone  call  or  with  any  of  the  defendants. 

The  only  discrepancy  in  the  government's  evidence  re- 
lating to  the  identity  of  25  narcotic  exhibits  (T.R.  42)  re- 
lates to  these  three  exhibits.  They  are  the  only  exhibits 
which  have  a  speculative  value  in  determining  the  guilt 
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or  innocence  of  the  appellant,  the  other  exhibits  having 
no  value  at  all.  Singularly,  too,  they  are  the  only  exhibits 
supposedly  procured  by  the  informer  Cobos,  who  worked 
for  the  government  on  other  investigations  (T.R.  238)  and 
who,  without  explanation,  was  not  called  by  the  govern- 
ment to  testify. 

As  it  is  said  in  Morei  v.  United  States  (6th  Cir.  1942), 
127  F2d  827  in  regard  to  the  government  informer  Sargent, 
who  did  not  testify  at  the  trial: 

"It  may  be  observed  that  the  failure  of  the  Govern- 
ment to  call  Sargent,  a  most  important  witness  in 
view  of  the  disputed  testimony,  was  unexplained,  and, 
under  the  circumstances,  every  inference  and  con- 
clusion must  weigh  against  the  contention  of  the  Gov- 
ernment on  this  phase  of  the  case." 

In  accord  is  United  States  v.  Di  Re  (1948)  332  U.S.  581, 
68  S.  Ct.  222,  9'2  L.  Ed.  210. 

II. 

The  Lower  Court'  Erred  in  Permit'f'ing  the  Government  to 
Introduce  Into  Evidence  a  Record  of  a  Prior  Conviction 

The  lower  court  erred  in  admitting  into  evidence  govern- 
ment's exhibit  No.  29,  which  is  a  certified  copy  of  a  judgment  of 
the  prior  conviction  of  appellant,  dated  March  5,  1945,  based  on 
an  indictment  charging  him  with  violation  of  laws  relating  to 
narcotics  (T.R.  240).  Appellant  objected  to  its  introduction  on 
the  grounds  that  it  was  "improper  and  immaterial ;  incompetent. 
It  goes  to  the  offenses  which  are  not  in  issue  at  this  time.  It 
goes  to  impeach  the  defendant  who  has  not  at  this  time  taken 
the  witness  stand"  and  it  was  too  remote  to  be  admissible  on 
the  question  of  intent  (T.R.  239). 

In  the  case  at  bar  the  appellant  was  found  guilty  of 

conspiring  to  violate  21  U.S.C.  Sec.  174  and  26  U.S.C.  2554 

(a). 
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Was  the  judgment  of  conviction  of  violating  21  U.S.C. 
174  and  26  U.S.C.  2553,  entered  more  than  four  years 
prior  to  the  finding  of  the  indictment  now  being  consid- 
ered, proper!)^  admitted!  If  it  was  not,  the  case  should  be 
reversed  for  obviously  it  was  of  extreme  prejudice  to  the 
appellant  and  no  kind  of  instruction  to  the  jury  could 
render  the  error  harmless. 

The  question  of  the  admissibility  of  piior  offenses  to 
prove  knowledge  or  absence  of  mistake  is  difficult  of  pres- 
entation. Wigmore  (II  On  Evidence  (3rd  Ed.)  Sec.  302, 
page  200)  finds  "bewildering  variances  of  rulings  in  the 
different  jurisdictions  and  even  in  the  same  jurisdiction 
in  cases  of  the  same  offense."  In  ''The  Rule  of  Exclusion 
of  Similar  Fact  Evidence:  America"  (1938),  51  Harvard 
Law  Review  988,  the  author  Julius  Stone  writes  that  there 
are  a  "thousand  or  so"  decisions  on  the  subject.  He,  too, 
finds  irreconcilable  conflict. 

The  cases,  however,  fall  generally  into  a  pattern.  The 
law  most  uniformly  recognized  is  thus  expressed  in  Smith 
V.  United  States  (9th  Cir.  1949),  173  F2d  181: 

"The  normal  rule,  excepting  possibly  sex  offenses, 
is  that  evidence  of  such  acts  [specific  acts  of  ci'iminal 
misconduct]  is  not  admissible  for  the  sole  purpose  of 
tending  to  prove  the  defendant  committed  the  crime 
charged,  i.e.,  to  show  more  likelihood  of  guilt.  The 
inquiry  is  not  rejected  because  such  evidence  is  irrel- 
evant, but  to  the  contrary,  it  is  said  to  weigh  too  much 
with  the  jury  to  over-persuade  them  so  as  to  prejudge 
one  with  a  bad  general  record  and  so  deny  him  fair 
opportunity  to  defend  against  a  particular  charge. 
It  affords  the  jury  an  extraneous  ethical  justification 
for  a  finding  of  guilt." 

"The  common  exceptions  to  the  normal  rule  above 
stated  are:  (1)  motive,  (2)  intent,  (3)  absence  of  mis- 
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take  or  accident,  (4)  underlying  scheme  or  design  em- 
bracing the  commission  of  two  or  more  crimes  so  re- 
lated to  each  other  that  proof  of  one  logically  tends 
to  establish  the  commission  of  the  crime  charged,  (5) 
identity  *  *  *". 

The  court  points  out,  too,  that  where  the  accused  intro- 
duces evidence  of  good  reputation,  commission  of  crimes 
may  be  shown  by  the  prosecution. 

Application  of  the  rule  is  seen  in  Crowley  v.  United 
States  (9th  Cir.  1925),  8  F2d  118.  There,  the  plaintiff  in 
error  was  tried  for  conspiracy  to  violate  the  National 
Prohibition  Act.  The  court  admitted  testimony  that  seven 
months  prior  to  the  alleged  formation  of  the  conspiracy 
the  plaintiff  in  error  had  been  caught  with  liquor  in  his 
possession.  This  court  held  that  the  evidence  was  inad- 
missible and  that  the  error  required  reversal,  saying: 

"It  is  not  doubted  at  all  that  in  a  conspiracy  case, 
where  the  evidence  tends  to  prove  that  the  defendant 
and  one  or  more  persons  have  entered  into  a  common 
scheme  to  commit  a  crime  such  as  unlawfully  to  trans- 
port liquor,  evidence  of  other  like  offenses,  committed 
by  defendant  in  carrying  on  the  common  enterprise, 
is  relevant  as  showing  the  knowledge  or  intent  of  the 
defendant.  But  in  order  to  make  such  evidence  ad- 
missible, there  must  be  such  a  showing  of  connection 
between  the  different  transactions  as  raises  a  fair 
inference  of  common  motive  in  each.  *  *  *  Here  there 
was  no  ground  for  any  such  inference." 

In  Terry  v.  United  States  (9th  Cir.  1925),  7  F2d  28,  the 
defendants  were  charged  with  conspiring  to  violate  liquor 
laws  at  Allen's  Wharf.  It  was  held  to  be  reversible  error 
to  admit  evidence  of  violation  of  liquor  laws  at  Bodega 
Bay  some  six  weeks  previously. 
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The  exceptions  prove  the  rule.  Thus  in  Gianotos  v. 
United  States  (9th  Cir.  1939),  104  F2d  929  two  offenses  of 
illegal  importation  of  narcotics  were  so  inseparably  con- 
nected that  proof  of  one  involved  proof  of  the  other.  It 
was  held  not  to  be  error  to  admit  in  evidence  the  facts  of 
the  importation  for  which  the  defendant  was  not  tried.  In 
accord  are  Todorow  v.  United  States  (9th  Cir.  1949),  173 
F2d  439;  Tedesco  v.  United  States  (9'th  Cir.  1941),  118 
F2d  737;  and  McCoy  v.  United  States  (9th  Cir.  1948),  169 
F2d  776.  In  Henderson  v.  United  States  (9th  Cir.  1944), 
143  F2d  681,  a  scheme  was  established  and  evidence  of 
illegal  acts  in  furtherance  thereof  were  held  to  be  ad- 
missible. In  the  case  at  bar,  however,  the  violation  of  nar- 
cotic laws  in  1945  was  not  a  part  of  a  ''scheme"  of  the 
alleged  conspiracy  of  1948.  It  was  not  inseparably  con- 
nected (or  connected  at  all)  with  alleged  conspiracy.  It 
had  no  tendency  to  show  a  motive  for  appellant's  alleged 
membership  in  the  conspiracy.  There  was  no  relevancy 
to  establish  intent  or  knowledge  or  to  show  that  appellant, 
if  he  was  a  member  of  the  conspiracy,  was  not  innocent  of 
wrong  doing.  If  the  accused  did  the  acts  charged  in  Count 
78,  he  was  guilty  of  conspiracy  regardless  of  whether  or 
not  he  had  previously  violated  the  law.  Consequently,  the 
court  erred  in  permitting  the  prosecution  to  introduce  the 
record  of  conviction.  Lambert  v.  United  States  (5th  Cir. 
1939),  101  F2d  960,  supra. 

The  case  of  Orlof  v.  United  States  (6th  Cir.  1946),  153 
F2d  292  is  probably  contrary  to  the  general  rule.  It  is 
submitted  that  there  the  court  misconceived  the  law  re- 
lating to  exclusions.  The  Court  relied  on  Kettenbach  v. 
United  States  (9th  Cir.  1913),  202  F.  377.  But  that  de- 
cision falls  within  a  recognized  exception.    It  was  held 
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there  that  a  series  of  erroneous  bookkeeping  entries  in 
favor  of  defendants  made  during  a  period  of  seven  years 
prior  to  the  ones  on  which  an  indictment  for  violation  of 
the  National  Banking  Act  was  based  were  admissible. 
Such  i^rior  entries  showed  a  scheme  to  defraud  and  de- 
tracted from  the  defense  of  accident  or  mistake.  As 
pointed  out  in  Weiss  v.  United  States  (5th  Cir.  1941),  120 
F2d  472,  122  F2d  675,  one  wrong  bookkeeping  error  might 
be  attributed  to  mistake ;  two  errors  might  be ;  three  might 
be.  But  as  the  number  of  errors  increases  so  does  the 
probability  that  errors  were  intentionally  made.  The 
logic  of  the  case  is  good;  but  it  is  not  applicable  to  the 
one  now  under  consideration.  The  only  relevancy  of  the 
prior  conviction  in  the  present  case  is  to  show  the  appel- 
lant's propensity  to  commit  crime.  And  that  is  the  very 
thing  which  the  rule  of  exclusion  of  prior  offenses  is  di- 
rected against.  Thus,  in  Michelson  v.  United  States  (1948)^ 
335  U.S.  469,  69'  S.  Ct.  213,  93  L.  Ed.  168,  it  is  said: 

"The  State  may  not  show  defendant's  prior  trouble 
with  the  law,  specific  criminal  acts,  or  ill  name  among 
his  neighbors,  even  though  such  facts  might  logically 
be  persuasive  that  he  is  bj'  propensity  a  probable  per- 
petrator of  the  crime.  The  inquiry  is  not  rejected 
because  character  is  irrelevant;  on  the  contrary,  it  is 
said  to  weigh  too  much  with  the  jury  and  to  so  over- 
persuade  them  as  to  prejudge  one  with  a  bad  general 
record  and  dem^  him  a  fair  opportunity  to  defend 
against  a  particular  charge.  The  overriding  policy  of 
excluding  such  evidence,  despite  its  admitted  proba- 
tive value,  is  the  practical  experience  that  its  disallow- 
ance tends  to  prevent  confusion  of  issues,  unfair  sur- 
prise and  undue  prejudice." 
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If  the  evidence  of  prior  wrongdoing  was  properly  ad- 
mitted in  this  case  then  it  follows  that  the  "Rule  of  Ex- 
clusion" has  been  completely  abolished. 

III. 
The  Lower  Court  Erred  in  Admitting  Hearsay  Evidence 

The  Court  erred  In  denying  appellant's  motion  to  strike  the 
testimony  of  the  government  witness  to  the  effect  that  he  heard 
a  government  informer,  after  dialing  appellant's  telephone 
number,  "talk  to  someone  which  he  called  'Pirata'  \_appellant'\ 
in  Spanish"  (T.R.  228). 

Appellant's  counsel  objected  by  saying  "I  move  that  be 
stricken  as  hearsay"  (T.R.  228). 

The  Court  also  erred  in  permitting  the  same  government 
witness  ot  testify  that  on  another  occasion  he  saw  the  govern- 
ment informer  dial  appellant's  number,  speak  in  Spanish,  hang 
up,  dial  the  number  of  one  of  the  other  defendants,  and  heard 
the  informer  say,  "Let  me  speak  to  Pirata."  "He  igovernment's 
informer"]  then  carried  on  a  conversation  in  Spanish  which  the 
name  'Pirata'  was  mentioned  several  times,  and  then  hang  up" 
(T.R.  230).  Appellant's  counsel  raised  the  point  by  "I  object 
to  what  he  said  as  being  hearsay"  (T.R.  230). 

The  government  informer  did  not  testify  at  the  trial. 

Hearsay  evidence  is  defined  as  follows: 

''Evidence  is  called  hearsay  when  its  probative 
force  depends,  in  whole  or  in  part,  on  the  competency 
and  credibility  of  some  person  other  than  the  witness 
by  whom  it  is  sought  to  produce  it."  31  C.J.S.  919 

This  is  further  brought  out  in  31  C.J.S.  Sec.  188,  p.  911. 
The  admissibilitj'  of  testimony  of  a  bystander  as  to  one 
side  of  a  telephone  conversation  is  covered  by  tlie  rule  re- 
lating to  the  admissibility  of  oral  conversation,  so  that 
one  who  overheard  a  telephone  conversation  should  be  per- 
mitted to  testify  thereto,  provided  that  he  is  able  to  iden- 
tify positively  the  speaker. 
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The   theory  under  which  such   telephone   conversations 

may  be  admitted  is  thoroughly  discussed  in  Johnston  v. 

Fitshugh  (1919),  91  Ore.  247,  178  P.  230. 

"If  it  is  necessary  to  bind  a  particular  person  over 
the  telephone,  the  identity  of  the  person  must  be 
established  to  support  the  conversation  but  this  may 
be  done  by  means  of  circumstantial  evidence.  If  it  is 
established  prima  facie  either  directly  or  by  circum- 
stantial evidence  that  the  conversation  took  place  be- 
tween individuals  who  could  be  bound  by  the  same  if 
carried  on  face  to  face,  it  is  competent  for  a  bystander 
to  narrate  that  part  of  the  conversation  which  he 
hears  provided  always  that  the  statements  which  he 
heard  are  competent  evidence." 

The  test  and  the  proof  necessary  to  identify  the  parties 
is  further  stated  in  the  Johnston  Case  above : 

"Whether  the  conversation  and  participants  are 
identified  must,  in  the  nature  of  things,  depend  upon 
circumstances  of  each  case,  where  there  is  no  direct 
statement  that  the  voice  of  the  individual  at  the  other 
end  of  the  line  was  recognized.  But  the  principle  is 
that  the  identification  of  the  parties  and  the  con- 
versation may  be  proved,  not  only  by  direct,  but  also 
by  circumstantial  evidence.  There  must  be  at  least 
a  prima  facie  showing  of  a  situation  equivalent  of 
what  would  be  required  if  the  participants  in  the  con- 
versation were  face  to  face.  In  other  words,  the  con- 
versation must  be  such  as  would  be  admissible  if  those 
talking  were  in  the  immediate  presence  and  hearing 
of  each  other,  and  it  must  be  established  prima  facie, 
either  directly  or  by  circumstantial  evidence,  that  the 
participants  in  the  telephone  conversation  are  persons 
whose  utterances  are  competent  evidence." 
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It  is  the  appellant's  contention  that  there  was  no  direct 
or  circumstantial  evidence  showing  that  the  witness  Cobos 
was  speaking  to  the  appellant.  The  evidence  showed  that 
the  witness  Smith  testified  that  he  saw  Cobos  dial  a  num- 
ber, which  later  was  proven  to  be  the  telephone  number 
of  the  appellant,  and  talked  to  someone  in  Spanish,  using 
the  name  "Pirata"  several  times.  Pirata  was  proven  to 
be  the  nickname  of  the  appellant  and  subsequent  to  these 
telephone  conversations  Cobos  had  narcotics  in  his  posses- 
sion. 

There  is  no  evidence  direct  or  circumstantial  that  Cobos, 
the  absent  witness,  was  talking  to  this  appellant  or  to  any 
codefendant  or  to  any  person  whatsoever.  Yet  the  fact 
that  the  court  permitted  Smith  to  testify  that  he  heard 
Cobos  mention  this  appellant's  name  over  the  telephone 
was  very  prejudicial  to  the  appellant  in  view  of  the  fact 
that  a  jar  of  opium  apparently  came  into  the  possession 
of  the  absent  witness  shortly  after  the  telephone  conver- 
sation. 

The  test  given  was  whether  or  not  the  conversation 
would  have  been  admissible  had  the  parties  been  face  to 
face.  Supposing  instead  of  a  telephone  conversation, 
Smith  had  seen  Cobos  talking  to  a  person,  the  question 
would  be  whether  or  not  Smith  could  testify  as  to  what 
the  absent  witness  stated  to  another  person.  This  would 
clearly  fall  into  the  hearsay  rule  and  would  be  inadmis- 
sible. A  situation  arose  in  Poole  v.  United  States  (9th 
Cir.  1938),  97  F2d  423  where  a  police  officer  attempted  to 
relate  a  conversation  made  by  an  absent  witness  to  the 
defendant  himself,  who  failed  to  reply  to  the  statement 
made  by  the  absent  witness.  The  court  here  held  that  the 
statement  made  by  the  absent  witness  was  hearsay  and  in- 
admissible. 
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It  is  therefore  the  appellant's  contention  that  first 
there  was  no  proof  to  show  who  the  absent  witness  was 
talking  to  and  that  further,  the  use  of  the  appellant's 
name  in  the  conversation  was  inadmissible  and  that  the 
entire  testimony  should  not  have  been  admitted  over  the 
objection  of  the  appellant  and  that  the  admission  of  this 
evidence  was  prejudicial  to  the  appellant. 

CONCLUSION 

The  prosecution's  case  is  based  upon  conjecture  and  in- 
ference on  inference.  There  should  be  no  straining  to  up- 
hold the  conviction.  See  Justice  Jackson's  opinion  in 
Krulewitch  v.  United  States  (1949),  336  U.S.  440,  69  S. 
Ct.  716,  92  L.  Ed.  790. 

It  is  respectfully  submitted  that  the  judgment  of  the 
lower  court  should  be  reversed. 

Paul,  H.  Primock 
Shute  &  Elsing 
By  W.  T.  Elsing 

Attorneys  for  Appellant 


No.  12553 

IN  THE 

TUmtti  BUUb 

(Hanrt  nf  Appeals 

For  llyp  Nintly  (Utrntit 


ARNOLD  ENRIQUEZ, 

Appellant, 


vs 


UNITED  STATES  OF 
AMERICA, 

Appellee. 


Upon  Appeal  from  the  United  States  District  Court 
District  of  Arizona 


BRIEF  FOR  APPELLEE 


t^' 


FRANK  E.  FLYNN, 
United  States  Attorney 

E.R.THURMAN, 

Assistant  U.  S.  Attorney 
Attorney  for  Appellee. 


MCGRBW   COMMERCIAL   PRINTERY.   PHOENIX,    ARIZONA 


No.  12553 

IN  THE 

TEimtth  BUUb 

(Hantt  of  Appeals 

Wot  tl)t  Nitttli  (fltrrutt 


ARNOLD  ENRIQUEZ, 

'Appellant, 


vs 


UNITED  STATES  OF 
AMERICA, 

Appellee. 

Upon  Appeal  from  the  United  States  District  Court 
District  of  Arizona 


BRIEF  FOR  APPELLEE 


FRANK  E.  FLYNN, 
United  States  Attorney 

E.R.THURMAN, 

Assistant  U.  S.  Attorney 
Attorney  for  Appellee. 


1 

INDEX 

Page 

Statement  of  Pleadings  and  Facts 1 

Questions  Presented  9 

Summary  of  Argument: 

Argument  I      9 

Argmnent  II    13 

Argument  III 20 

CITATIONS 
Cases  : 

Blakeslee  v.  U.S.,  32  F2d  15  (1st  Cir.) 21 

Boyd  V.  U.S.,  1420  U.S.  450 17,  20 

Brittain  v.  U.S.,  60  F2d  772,  773 14 

Gowling  V.  U.S.,  64  F2d  796  (6tli  Cir.)  18 

Hatem  v.  U.S.,  42  F2d  40  (4th  Cir.) 17 

Kettenbach  v.  U.S.,  202  Fed.  377  (9th  Cir.)  ...18 

Landon  v.  U.S.,  299  Fed.  75,  78 14 

Mackreth  v.  U.S.,  103  F2d  495,  496 14 

Marino  v.  U.S.,  91  F2d  691,  698  (9th  Cir.) 14, 15, 17 

Orlofe  V.  U.S.,  153  F2d  292  (6th  Cir.) 17 

Pelz  V.  U.  S.,  54  F2d,  1001,  1005 14 

Sargent  v.  U.S.,  35  F2d  344  (9th  Cir.) 18 

Takahashi  V.  Hecht  Co.,  64  F2d  710  (D.C.) 21 

U.S.  V.  Bollenbach,  147  F2d  199  (2nd  Cir.) 17 

Van  Gesner  v.  U.S.,  Williamson  v. 

same,  153  Fed.  Rep.  46,  (9th  Cir.) 15 

Williamson  v.  U.S.,  207  U.S.  425 15, 19 

Wood  V.  U.S.,  84  F2d,  749  (5th  Cir.) 21 

Appellant's  Authorities: 

Crowley  v.  U.S.,  8  F2d  118 19 

Henderson  v.  U.S.,  143  F2d  681  (9th  Cir.)  19 

Marino  v.  U.S.,  91  F2d  691,  698 14, 15, 17 

Morei  v.  U.S.,  127  F2d  827 13 

Tedesco  v.  U.S.,  118  F2d  737 19 

Terry  v.  U.S.,  7  F2d  28 19 

U.S.  V.  Falcone,  311  U.S.  205 14, 15 


No.  12553 

IN  THE 

Qlnurt  0f  App^ab 

3For  tljp  NtntJ?  CUtrmtt 


ARNOLD  ENRIQUEZ, 

Appellant, 


TS 


UNITED  STATES  OF 
AMERICA, 

Appellee. 

Upon  Appeal  from  the  United  States  District  Court 
District  of  Arizona 

BRIEF  FOR  APPELLEE 


STATEMENT  OF  PLEADINGS  AND  FACTS 

This  is  an  appeal  by  the  appellant  from  a  judgment 
of  conviction  rendered  against  him  upon  the  verdict  of 
a  jury  in  the  United  States  District  Court  for  the  Dis- 
trict of  Arizona,  after  a  trial  before  the  Honorable 
Dave  W.  Ling,  District  Judge,  and  a  jury,  and  entered 
against  the  appellant  on  May  15,  1950.  (T.R.  52,  53). 

The  Grand  Jury  returned  an  indictment  on  Jmie  16, 
1949  against  appelant  and  five  others,  namely :  Arturo 
C.  Leyvas,  Ray  C.  Leyvas,  Connie  Duarte,  Arturo  E. 


Jerez  and  Joe  Martinez.  (l.R.  2).  The  indictment  con- 
tained 78  counts,  the  first  77  counts  charging  substan- 
tive offenses  in  violation  of  21  U.S.C.A.  Sec.  174  and 
26  U.S.C.A.  Sec.  2554(a),  nine  of  which  related  spe- 
cifically to  this  appellant,  xirnold  Enriquez ;  and  count 
78  charging  conspiracy  to  violate  18  U.S.C.A.  Sec.  88 
(1946  Ed.)  and  18  U.S.C.A.  Sec.  371.  (T.R.2-37). 

Appellant's  co-defendants  pleaded  gTiilty,  (T.R.  38- 
61).  The  trial  of  this  appellant  came  on  regularly  on 
April  26, 1950,  (T.R.  39)  and  on  April  28, 1950,  the  jury 
returned  their  verdict,  finding  the  appellant,  Arnold 
Enriquiz,  guilty  as  charged  in  Count  78  of  the  Indict- 
ment. (T.R.  45).  At  the  close  of  the  Government's  case, 
the  Court,  on  motion  of  appellant,  entered  a  judgement 
of  acquittal  on  all  of  the  substantive  comits,  i.e. :  Nos. 
52,  53,  54,  64,  65,  66,  67,  68  and  69.  (T.R.  53,  54).  The 
Court  denied  a  motion  for  judgment  of  acquittal  on  the 
conspiracy  count  78.  (T.R.  255). 

The  appellant's  brief  correctly  shows  the  jurisdiction 
of  the  District  Court  and  of  this  Court.  (App.  B.  1,  2). 

This  appeal  challenges  the  sufficiency  of  the  evi- 
dence to  support  the  verdict  and  raises  the  question  as 
to  whether  or  not  the  Court  erred  in  the  admission  of 
certain  evidence,  as  set  forth  in  appellant's  Specifica- 
tions of  Errors  Nos.  I,  II  and  III.  (App.  B.  10,  11). 

The  evidence  showed  that  from  on  or  about  the  16th 
day  of  February,  1948,  up  to  and  including  the  15th  day 
of  February,  1949,  in  Phoenix  and  vicinity.  Govern- 
ment agents  and  informers  made  purchases  of  narcotics 
consisting  of  prepared  smoking  opium,  yen  shee,  mor- 
phine hydrochloride  and  herroin  hydrochloride  directly 
from  the  co-conspirators  of  the  appellant,  there  being 
23  distinct  transactions  alleged  in  the  indictment.  (T. 
R.  94, 107, 110, 116, 118, 121, 123, 126, 143, 148, 152, 154, 
155, 163, 170, 183  and  213). 


The  evidence  showed  that  the  Pan-American 
Club  (formerly  Pirata's  Inn),  located  on  the  corner  of 
16th  and  Washington  Streets,  Phoenix,  Arizona,  was 
frequented  by  appellant  and  the  co-defendants  (T.R. 
140,  142,  148,  147,  151,  172,  173,  174) ;  and  that  appel- 
lant,Arnold  Enriquez,  who  was  also  known  as  *'Pira- 
ta,"  at  one  time  had  a  series  6  license  for  Pirata's  Inn, 
but  that  following  his  arrest,  the  license  was  transfer- 
red. (T.R.  291). 

It  was  brought  out  in  the  evidence  that  the  residence 
of  appellant  was  2022  E.  Moreland,  Phoenix,  Arizona ; 
that  the  green  Cadillac  car  at  all  times  mentioned  was 
registered  in  the  name  of  appellant  (T.R.  103,  105) ; 
that  the  residence  of  two  of  the  co-conspirators,  Arturo 
Leyvas  and  Connie  Duarte  was  1030  E.  Moreland, 
Phoenix,  Arizona  (T.R.  135, 136)  ;  and  that  appellant's 
green  Cadillac  car  was  frequently  parked  in  front  of 
1030  E.  Moreland  (T.R.  119, 120,  129,  225). 

It  is  shown  in  the  Reporter's  Transcript  that  plain- 
tiff in  open  Court  said:  "We  don't  know  whether  Cob- 
is  will  be  here  or  not,  so  we  can't  use  it."  (T.R.  122), 
Appellant  was  asked  on  cross-examination,  *'Do  you 
know  where  Charlie  Cobos  is  now  ?  ",  to  which  question 
appellant  replied,  "No,  sir."  (T.R.  287). 

The  facts  show  that  on  February  15, 1949,  the  day  of 
arrest  of  all  defendants,  appellant's  Cadillac  car  was 
parked  in  front  of  the  home  of  Arturo  Leyvas  at  1030 
E.  Moreland,  and  the  car,  driven  by  appellant,  was  seen 
to  depart  from  there  about  2:45  a.m.,  and  that  Joe 
Martinez,  one  of  the  conspirators,  and  Mike  Sandoval, 
a  Government  witness,  were  in  the  car  at  that  time. 
(T.R.  129). 

It  was  brought  out  in  the  evidence  (T.R.  79,80) 
through  the  witness  Viron  A.  Elkins  that  co-conspira- 
tor, Arturo  Jerez  (also  known  as  "Colimo")  drove  up 
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to  Elkins'  real-estate  office  in  Tempe  in  a  green  Cadil- 
lac sedan,  identified  as  belonging  to  appelant,  in  No- 
vember of  1948,  and  asked  Elkins  if  he  wanted  to  buy 
some  smoking  opiiun  and,  among  other  things  Jerez 
told  Elkins  that  there  were  two  other  parties  in  with 
hime  on  the  stuff,  naming.  Art  Leyvas  and  "Pirata." 
Elkins  further  testified  (T.R.  86)  that  Jerez  ("Coli- 
mo")  delivered  opimu  to  him  in  a  green  Cadillac  sedan 
on  July  22, 1948,  and  this  transaction  was  witnessed  by 
Robert  W.  Lorenz,  Narcotic  Agent,  who  had  concealed 
himself  in  a  nearby  hiding  place.  (T.R.  99,  100,  106). 
Narcotic  Agent,  Earl  A.  Smith,  testified  that  following 
the  delivery  of  opium  to  Elkins  on  this  same  date,  July 
22,  1948,  he  saw  the  Cadillac  belonging  to  appellant 
being  driven  by  co-conspirator  Arturo  Jerez  (Colinio) 
park  in  front  of  the  small  cafe  east  of  Pirata  's  Inn  and 
saw  Jerez  enter  the  cafe  and  return  to  the  car  and  drive 
to  the  home  of  co-conspirator  Ray  Leyvas.  It  was  fur- 
ther brought  out  in  the  testimony  of  Agent  Smith  that 
on  August  19,  1948,  during  the  time  a  transaction  was 
being  made  between  Jerez  and  Elkins,  Smith  saw  ap- 
pellant's Cadillac  sedan  driven  by  Joe  Martinez  parked 
in  front  of  the  cafe  and  saw  Martinez  go  into  the  cafe 
at  the  same  time  Jerez  was  in  the  cafe.  (T.R.  221,  222). 

The  testimony  of  Okla  W.  Johnson,  Government 
Agent,  (T.R.  147, 148)  brings  out  the  fact  that  on  Octo- 
ber 10,  1948,  appellant,  accompanied  by  Colimo,  came 
into  the  Pan-American  Club  and  following  a  conversa- 
tion between  Colimo,  Art  Lej^as  and  appellant,  a 
transaction  was  made  outside  the  building. 

The  evidence  further  shows  (T.R.  149, 150, 151)  that 
on  October  29,  1948,  after  considerable  conversation  at 
the  Club  between  Jerez  (Colimo)  and  Agent  Johnson 
concerning  the  purchase  of  narcotics,  later  that  same 
evening  at  the  Club  and  while  co-conspirators,  Martinez 


and  Leyvas,  were  present,  appellant  ''Pirata"  came  in 
and  Johnson  was  called  by  Frank  Colbert  who  told 
him  Art  Leyvas  was  ready  to  sell  him  some  opimn  and 
that  he  should  come  with  him  right  then  to  make  the 
deal.  When  Johnson  went  back  to  check  out  of  the 
poker  game,  appellant  came  up  to  him  and  said,  *'Go 
ahead,  check  out,  Johnnie,  I  will  take  your  place," 
urging  him  out  of  the  game.  Johnson  left  the  club  and 
the  transaction  followed. 

The  evidence  further  shows  that  on  January  13, 1949, 
the  witness  Johnson  went  to  the  Pan-American  Club 
and  requested  the  Manager,  Charlie  Pacheco,  to  call 
appellant,  Arnold  Enriquez,  which  he  did;  and  about 
two  hours  later  appellant  and  Joe  Martinez  came  into 
the  club  and  talked  to  Johnson.  Following  Johnson's 
conversation  with  appellant  concerning  the  urgent 
necessity  of  obtaining  some  stuff  right  away  for  his 
customers,  appellant  said,  "There  isn't  anything 
in  town,  and  you  will  not  be  able  to  get  anything 
imtil  Art  gets  back."  and  appellant  further  said:  ''I'd 
like  to  help  you,  but  there  isn  't  anything  I  can  do  until 
the  stuff  gets  here. ' '  Johnson  discussed  his  difficulties 
in  obtaining  the  narcotics  further  with  appellant,  after 
which  appellant  left  the  club.  (T.R.  172,  173,  174). 
After  Johnson  had  finished  two  games  of  shuffleboard 
with  Joe  Martinez,  appellant  came  back  in  and 
he  said,  "Johnnie,  I  know  that  Art  is  going  to  be  back 
tomorrow^  night.  If  you  will  be  here  between  5 :00  and 
5 :30, 1  will  see  to  it  that  Art  meets  you  right  here."  On 
the  following  day  when  Johnson  went  to  the  Club  at 
5:00  o'clock,  he  foimd  Jerez  (Colimo)  was  there.  Coli- 
mo  asked  Johnson  to  go  with  him  and  when  Johnson 
refused  and  said  he  was  waiting  for  Art,  Colimo  said, 
"Well,  Art  is  tied  up  and  Arnold  told  me  to  come 
down."  Johnson  explained  to  Colimo  why  he  didn't 
care  to  deal  with  him  anymore  and  would  only  deal  with 
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Art.  Later  on  that  afternoon,  Arturo  Leyvas  came  to 
the  Club  and  Johnson  explained  to  him  that  he  did  not 
want  to  deal  with  Colimo  and  Art  Jerez  said:  "Arnold 
told  me  to  contact  you,  but  I  was  busy,  and  Colimo  came 
down  ..."  Later  on  that  evening  a  transaction  was 
made.  (T.R.  174, 175, 176). 

It  was  brought  out  in  the  evidence  (T.R.  180)  that  on 
January  29, 1949,  witness  Okla  W.  Johnson,  in  accorde- 
ance  with  a  telephone  conversation  with  co-conspirator 
Joe  Martinez  (T.R.  181),  the  said  Martinez  came  to 
the  Club  and  that  the  witness  and  Martinez  had  a  con- 
versation wherein  the  witness  informed  Joe  Martinez 
that  he  was  out  of  stuff  and  that  he  was  trying  to  get 
ahold  of  some  and  that  he  thought  that  he'd  call  him 
and  see  what  he  could  tell  him  and  Martinez  said, 
"Don't  you  know  all  of  those  fellows  are  in  jail  in 
California?"  (T.R.  182). 

The  facts  show  that  on  or  about  January  21,  1949, 
the  witness  Mike  Sandoval  saw  api^ellant  at  Arturo 
Leyvas'  house  at  which  time,  Arturo  Leyvas,  Connie 
Duarte,  Colimo  and  Martinez  were  smoking  opiiun 
(T.R.  199)  ;  and  that  on  or  about  February  25,  1949 
(T.R.  285,  286)  Sandoval,  Arthur  Leyvas,  Arturo  E. 
Jerez  (Colimo)  and  Manuel  Gomez  went  to  Los  Ange- 
les to  a  prize-fight  with  appellant  in  appellant's  car. 

The  evidence  further  shows  through  the  testimony  of 
Government  witness  Frank  Y.  Colbert  (T.R.  217)  that 
on  the  night  of  the  prize-fight  in  Phoenix,  January  12, 
1949,  appellant  and  Joe  Martinez  were  there  together 
and  Colbert  asked  appellant  if  it  would  be  possible  to 
get  opium  that  night  and  appellant  told  him  that  "there 
was  nothing  in  town,  that  Art  Leyvas  would  be  back 
Friday  and  I  would  have  to  wait  until  he  got  back." 

It  was  brought  out  in  the  evidence  through  the  wit- 
ness, Jesse  J.  Harris,  Office  Manager  for  the  Mountain 


states  Telephone  &  Telegraph  Company,  Phoenix,  Ari- 
zona, that  the  records  showed  Phoenix  phone  No,  4-3914 
was  listed  in  the  name  of  Arnold  Enriqiiez  at  2022  East 
Moreland  Street  and  that  Phone  No.  9-6327  was  listed 
to  Connie  Duarte,  non-listing,  at  1030  East  Moreland 
Street.  (T.R.  246, 247). 

The  facts  also  show  (T.R.  226)  that  on  January  15, 
1949,  Narcotic  Agent  Earl  A.  Smith  saw  Charles  Cobos, 
who  was  assisting  him  in  the  investigation,  dial  tele- 
phone No.  4-3914  at  a  drugstore  located  at  the  corner  of 
Henshaw  and  South  Central  Avenue.  After  the  tele- 
phone call,  Cobos  was  searched  and  furnished  with  $50 
and  said  Cobos  went  to  his  home  at  1018  South  First 
Street  and  that  shortly  thereafter  on  said  date,  co- 
conspirator, Joe  Martinez,  and  Ernest  Hayworth,  driv- 
ing a  black  Cadillac  sedan,  stopped  in  front  of  the  home 
of  Cobos  and  Agent  Smith  saw  Martinez  get  out  of  this 
car,  knock  on  the  door,  and  Cobos  came  out  into  the 
yard,  and  after  a  conversation,  Joe  Martinez  handed 
something  to  Cobos  and  immedately  thereafter  Cobos 
turned  over  to  the  said  Earl  A.  Smith  and  Agent  Lorenz 
a  jar  of  opium.  (T.R.  227). 

Testimony  of  the  witness  Smith  (T.R.  228,  229)  fur- 
ther shows  that  on  February  6,  1949,  he  again  saw 
Charles  Cobos  dial  the  telephone  No.  4-3914  from  the 
same  drug  store  and  he  heard  Cobos  talk  to  someone 
he  called  ''Pirata"  in  Spanish.  Following  the 
phone  call,  Smith  searched  Cobos  and  furnished  him 
with  $50  and  shortly  after  that,  he  saw  joe  Martinez 
drive  up  in  front  of  Cobos'  house  at  1018  South  First 
Street,  in  a  1937  Chevrolet  sedan,  get  out  and  knock  on 
Mr.  Cobo  's  door.  Then  Cobos  and  Martinez  entered  this 
car  where  they  stayed  for  about  10  minutes.  After  co- 
conspirator Martinez  drove  off,  Cobos  walked  dowai  the 
street,  followed  by  Agent  Lorenz,  and  Cobos  turned 
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over  to  Smith  a  jar  of  smoking  opiimi ;  and  then  witness 
Smith  drove  rapidly  across  town  to  the  vicinity  of  2022 
East  Moreland  Street,  home  of  appellant,  and  saw  Mar- 
tinez parking  the  said  Chevrolet  car  in  front  and  enter 
the  home  of  appellant;  and  that  this  happened  im- 
mediately after  the  narcotics  had  been  delivered  by 
Martinez  to  Cobos  and  turned  over  to  the  witness. 

Testimony  of  Earl  A.  Smith  (T.R.  230,  231)  f mother 
shows  that  he  again  saw  Cobos  dial  telephone  No.  4-3914 
on  February  8,  1949,  heard  him  talk  in  Spanish  and 
hang  up ;  and  then  saw  him  dial  telephone  No.  9-6327, 
known  listing  of  co-conspirator  Connie  Duarte,  at 
which  time,  Cobos  said  in  English,  ''Let  me  speak  to 
Pirata,"  He  then  carried  on  a  conversation  in  which 
the  name  "Pirata"  was  mentioned  several  times.  Smith 
then  searched  Cobos  and  furnished  him  with  $50.  He 
then  saw  appellant,  with  Arturo  Leyvas  sitting  beside 
him,  drive  up  to  Cobos'  house  in  a  '47  Chevrolet  auto- 
mobile and  saw  Cobos  come  out  of  his  house,  get  in  the 
car  with  appellant  and  Leyvas  and  talk  for  about  20 
minutes.  Agent  Smith  then  followed  appellant  and 
Leyvas  back  to  1030  East  Moreland  Street  where  they 
parked  the  said  Chevrolet  car  in  the  driveway.  In  a 
short  time,  he  saw  Joe  Martinez  come  out  and  get  in  this 
same  car  and  that  he.  Agent  Smith,  drove  rapidly  back 
to  1018  South  Eirst  Street  and  when  he  arrived  there, 
saw  Joe  Martinez  in  this  same  car  with  Charlie  Cobos. 
In  a  few  minutes,  Cobos  got  out  of  the  automobile,  was 
followed  by  Agent  Lorenz  and  the  witnes  met  Charlie 
Cobos  who  turned  over  to  him  a  jar  of  opium. 

The  record  further  shows  (T.R.  240,  241)  that  the 
Government,  over  the  objection  of  defendant,  intro- 
duced into  evidence  a  record  of  prior  conviction  of  the 
appellant  for  violation  of  the  narcotic  laws  of  the  Uni- 
ted States,  dated  at  Tucson,  Arizona,  March  5,  1945. 


The  record  also  shows  that  appellant  elected  not  to 
commence  serving  his  sentence.  (T.R.  56). 

QUESTIONS  PRESENTED 

1.  The  evidence  is  not  sufficient  to  sustain  the  verdict. 

2.  The  Court  erred  in  admitting  evidenuce  of  the  rec- 
ord of  a  prior  conviction. 

3.  The  Court  erred  in  the  admission  of  hearsay  evi- 
dence. 

SUMMARY  OF  ARGUMENT 

In  answering  appelant 's  argimients  upon  the  Speci- 
fications of  Error,  we  will  discuss  the  points  listed 
thereunder  in  the  order  in  which  they  are  presented  in 
appellant's  brief. 

ARGUMENT  I.  (App.  B.  11-22) 

THE  FACTS  ARE  NOT  SUFFICIENT  TO 
SUPPORT  THE  VERDICT. 

Specification  of  Error  No.  1. — ''The  lower  court  erred 
in  refusing  to  grant  appellant's  motion  for  judgment  of 
acquittal  on  Comit  78;  erred  in  denying  appellant's 
motion  for  a  new  trial;  and  erred  in  entering  judg- 
ment on  the  verdict ;  for  the  evidence  was  insufficient 
to  sustain  the  conviction. ' ' 

Argmnent  I.  is  divided  by  appelant  into  the  fol- 
lowing parts : 

"A.  Mere  association  with  alleged  coconspirators 
does  not  establish  guilt. 

B.  Use  by  alleged  coconspirators  of  appellant's 
automobile  does  not  establish  guilt. 

C.  Knowledge  by  appellant  that  alleged  cocon- 

spirators violated  the  law  did  not  make  appel- 
lant a  conspirator  with  them. 
1.  There  was  no  evidence  that  appellant  was 
a  confederate  of  the  codef endants. 
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2.  The  evidence  shows  that  if  appellant  par- 
ticipated in  unlawful  activities  he  did  so  as 
an  agent  for  the  government  and  hence  is 
not  guilty  of  conspiring  with  the  codef  end- 
ants. 

D.  Telephone  calls  to  the  home  of  appellant  and 
subsequent  meetings  betv^'een  a  government  in- 
former and  one  of  appellant's  codef endants 
had  no  probative  value  in  establishing  appel- 
lant's supposed  guilt. " 

Replying  to  the  argument  that  the  facts  are  not  suf- 
ficient to  support  the  verdict,  appellee  wishes  to  point 
out  that  the  transcript  of  the  evidence  must  be  carefully 
considered  in  its  entirety.  If,  from  a  perusal  of  the  evi- 
dence, the  only  fact  found  therein  was  that  the  appel- 
lant merely  associated  with  the  alleged  conspirators  or 
that  the  co-conspirators  used  appellant's  automobile 
in  furtherance  of  their  illegal  transactions,  or  that 
appellant  merely  had  knowledge  that  the  alleged  con- 
spirators were  violating  the  law,  or  that  the  appellant 
participated  in  the  unlawful  activities  as  an  agent  for 
the  Government — it  might  be  said  on  the  specific  acts 
taken  alone  that  the  appellant's  position  might  be  cor- 
rect. However,  from  reading  the  evidence,  we  find  that 
appellant,  who  had  been  convicted  of  a  prior  offense  in 
violation  of  the  narcotic  laws  of  the  United  States  and 
sentenced  for  a  term  of  two  years  and  six  months  on 
March  5, 1945  (T.R.  240,  241),  can  be  presumed  to  have 
spent  some  time  in  confinement ;  and  since  the  investi- 
gation of  this  case  continued  over  a  period  of  a  year, 
commencing  from  on  or  about  February  27, 1948  (T.R. 
82),  it  would  appear  that  appellant  had  not  been  out  of 
jail  too  long  before  he  was  associating  with  the  co- 
defendants  and  co-conspirators  in  this  case;  and,  in 
addition  thereto,  was  loaning  his  green  Cadillac  sedan 
to  them  and  having  conversations  with  them  at  the  Pan- 
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American  Club  (formerly  Pirata's  Imi) ;  and  it 
appears  from  the  record  that  his  accociation  was  more 
than  casual  in  that  he  conferred  with  the  co-conspira- 
tors and  immediately  thereafter  opium  would  be  de- 
livered. There  were  also  the  telephone  calls  by  Cobos  to 
appellant's  telephone  number  to  a  person  called  *'Pi- 
rata",  which  was  appellant's  nickname,  and  a  prompt 
delivery  of  opium  after  the  said  telephone  calls  by 
members  of  the  conspiracy ;  and  the  fact  that  appellant 
was  usually  at  the  Club  when  the  transactions  were 
entered  into  for  the  purchase  and  delivery  of  opium; 
and  further  that  appeallant  made  arrangements  for 
meetings  between  the  Government's  agnts  and  Art 
Leyvas  which  resulted  in  purchases  and  deliveries  of 
opium;  and  the  further  fact  that  appelant  was  seen 
riding  in  an  automobile  with  one  of  the  co-conspirators 
immediately  prior  to  the  sale  and  delivery  of  narcotics 
by  the  co-conspirators;  that  appellant's  Cadillac  car 
w^as  observed  parked  in  front  of  the  home  of  Arturo 
Leyvas  and  Connie  Duarte,  two  of  the  co-conspirators ; 
that  on  several  occasions,  appellant's  green  Cadillac 
car  was  observed  being  used  by  the  co-conspirators  to 
deliver  opium  to  the  Government  informers ;  and  gain, 
the  evidence  shows  that  subsequent  to  a  telephone  call 
by  Charlie  Cobos  to  appellant's  telephone  number,  co- 
conspirator, Joe  Martinez  delivered  opium  to  the  said 
Cobos  and  that  the  said  Joe  Martinez,  who  was  at  that 
time  driving  a  black  Cadillac  sedan,  inmiediately  after 
the  transaction,  parked  said  car  in  front  of  appellant's 
home  and  Martinez  was  seen  to  enter  the  front  door  of 
the  premises.  (T.R.  225-230). 

The  evidence  is  overwhelming  that  not  only  did  the 
appellant  have  knowledge  of  the  conspiracy  but  he  took 
an  active  part  in  furtherance  thereof,  as  reflected  by 
the  statement  of  facts  of  this  brief. 
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The  appellant,  on  page  7  (footnote  7)  of  Ms  brief, 
states,  in  substance,  that  appelant 's  car  was  connected 
with  narcotic  traffic  only  twice  in  a  period  of  a  year. 
From  the  transcript  of  the  evidence,  we  find  that  in  ad- 
dition to  the  two  instances  when  agents  Smith  and 
Lorenz  were  eye-witnesses  to  two  deliveries  of  opium 
made  in  appellant's  car  (T.R.  100,  221),  that  on  two 
other  occasions,  these  agents  saw  appelant 's  car  being 
driven  by  co-conspirators  to  facilitate  two  other  sepa- 
rate transactions  (T.R.  221,  225)  ;  and  the  evidence 
further  reveals  that  on  six  different  occasions,  on  the 
days  transactions  were  negotiated  and  immediately 
prior  to  and/or  after  each  transaction,  appellant  was  in 
contact  with  the  co-conspirators  either  in  person  or  by 
phone.  (T.R.  147,  148,  151,  172-174,  226-231). 

Appellant  claims  (App.  B.  18)  :  ^'The  evidence  shows 
that  if  appellant  participated  in  milawful  activities  he 
did  so  as  an  agent  for  the  government  and  hence  is  not 
guilty  of  conspiring  with  the  codef  endants. " 

From  a  reading  of  the  transcript  of  evidence,  no 
foundation  for  any  such  assertion  is  found  in  the  entire 
transcript  of  evidence  and  we  are  unable  to  follow  ap- 
pellant 's  theory  on  this  point. 

Appelant  states  (App.  B.  20)  :  "Telephone  calls  to 
the  home  of  appellant  and  subsequent  meetings  between 
a  government  informer  and  one  of  appellant's  code- 
fendants  had  no  probative  value  in  establishing  appel- 
lant 's  supposed  guilt. ' ' 

He  bases  his  argument  upon  the  discrepancy  as  to  the 
time  the  witness  Smith  claims  he  received  the  exhibits 
and  the  time  they  were  delivred  to  him  by  the  informer 
Cobos.  It  may  be  that  witness  Smith  was  confused  by 
the  time  element,  but  a  reading  of  his  evidence  (T.R. 
226,  227, 229)  brings  forth  the  fact  that  he  told  each  step 
as  it  occurred  in  chronological  order  and  the  exhibits 
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were  handed  to  him  by  Cobos  subsequent  to  the  tele- 
phone calls  and  the  deliveries  and  the  error  in  time  in 
no  way  impeaches  or  detracts  from  Mr.  Smith's  testi- 
mony. Surely,  the  jury  was  justified  in  infering  from 
the  said  testimony  that  appellant  took  an  active  part  in 
the  delivery  of  the  said  narcotics. 

Appellant  (App.  B.  22)  calls  attention  to  the  fact 
that  informer  Cobos  was  not  called  by  the  Grovernment 
to  testify  and  asks  this  Court  under  the  authority  of 
Morei  v.  U.  S.,  127  F2d  827,  to  weigh  every  inference 
and  conclusion  against  the  contention  of  the  Govern- 
ment in  that  phase  of  the  case.  It  will  be  noticed  (T.R. 
122)  that  the  Government  attorney  made  this  state- 
ment: ''We  don't  know  whether  Cobos  will  be  here  or 
not,  so  we  can't  use  it";  and  again  in  the  testimony  of 
the  appellant  (T.R.  287)  the  question  was  asked  of 
him,  '*Do  you  know  where  Charlie  Cobos  is  now?"  to 
which  question,  appellant  answered,  "No,  sir."  Since 
appellant  has  seen  fit  to  insert  the  element  into  his 
brief,  we  believe  that  we  should  answer  it,  and,  in  this 
regard,  we  state  that  this  Court  has  the  right  to  con- 
clude from  the  record  in  this  case  that  the  Government 
would  have  produced  Cobos  had  it  been  possible.  It 
must  be  kept  in  mind  that  there  was  a  period  of  one 
year,  to-wit,  from  January  15, 1949  (T.R.  226)  to  April 
26,  1950  (T.R.  61),  between  the  transactions  of  Mr. 
Cobos  and  the  date  of  the  trial. 

ARGUMENT  II.  (App.  B.,  pages  22-27) 

THE  LOWER  COURT  ERRED  IN  PERMIT- 
TING THE  GOVERNMENT  TO  INTRODUCE 
INTO  EVIDENCE  A  RECORD  OF  A  PRIOR 
CONVICTION. 

Specification  of  Error  No.  2 — ''The  lower  court  erred 
in  admitting  into  evidence  govenmient's  exhibit  No. 
29,  which  is  a  certified  copy  of  a  judgment  of  the  prior 
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conviction  of  appellant,  dated  March  5,  1945,  based  on 
an  indictment  charging  him  with  violation  of  laws 
relating  to  narcotics  (T.R.  240).  Appellant  objected  to 
its  introduction  on  the  gromids  that  it  was  'improper 
and  immaterial;  incompetent.  It  goes  to  the  offenses 
which  are  not  in  issue  at  this  time.  It  goes  to  impeach 
the  defendant  who  has  not  at  this  time  taken  the  wit- 
ness stand"  and  it  was  too  remote  to  be  admissible  on 
the  question  of  intent  (T.R.  239. " 

In  support  of  the  introduction  of  the  record  of  a 
prior  convition  of  the  appellant,  we  cite  the  following: 

' '  Conspiracy  is  essentially  a  crime  of  intent. ' ' 

Brittain  vs.  U.  S.,  60  r2d  772, 773 
3Iachreth  vs.  U.  S.,  103  F2d  495, 496 
Landon  vs.  U.  S.,  299  Fed.  75, 78 
PeU  vs.  U.  S.,  54  Fed.  ,2d  1001, 1005. 

Proof  of  cinspiracy  to  violate  the  Federal  law  may 
be  by  circumstantial  evidence,  oftentimes  by  overt  acts 
alone.  J 

3Iarino  vs.  U.  S.,  91  F2d  691-698,  (9th  Cir.)  ^ 

This  Court  held  in  the  above  case  that  proof  of  a  con- 
spiracy may  be  by  circumstantial  evidence,  oftentimes 
by  overt  acts  alone,  in  which  case  much  is  left  to  the  j 
discretion  of  the  trial  court.  In  such  cases  great  latitude  * 
is  allowed  and  appelate  courts  will  not  reverse  a  case 
unless  practical  injustice  has  been  done  by  the  admis- 
sion of  irrelevant  testimony. 

Certainly,  there  is  sufficient  evidence  in  this  case  to 
support  the  conviction  of  the  appellant  under  the  rule 
as  laid  down  in  Marino  vs.  U.  S.  sui)ra.  The  appellant 
on  page  14  of  his  brief  (Footnote  11),  argues  that  the 
case  of  TJ.  S.  vs.  Falcone,  311  U.  S.  205,  necessarily,  by 
implication,  overrules  that  portion  of  Marino  v.  TJ.  S., 
supra,  relating  to  appelant,  Gullo,  wherein  (page  699 
of  the  opinion),  it  is  set  forth  that  Gullo  permitted  his 
premises  to  be  used  for  storage  and  the  re-canning  of 
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the  alcohol,  and  that  such  permission  aided  the  purpose 
of  the  conspiracy  and  that  the  jury  could  properly  infer 
knowledge. 

In  reading  the  Falcone  case  (pages  210,  211)  it  will 
be  found  that  the  case  decided  but  one  point  and  that 
was  if  one  who  sells  materials  knowing  only  that  they 
are  intended  for  use  or  will  be  used  in  the  illicit  produc- 
tion of  distilled  spirits  but  not  knowing  of  the  conspira- 
cy to  commit  the  crime  is  not  chargeable  as  coconspira- 
tor. It  is  apparent  that  this  does  not,  either  by  implica- 
tion or  otherwise,  over-rule  any  portion  of  Marino  v. 
U.  S.  (supra).  It  is  obvious  from  reading  the  testimony 
in  instant  case  that  the  appellant  had  more  than  mere 
knowledge  of  the  conspiracy ;  in  fact,  he  actually  par- 
ticipated in  it  from  beginning  of  the  investigation  to 
the  end. 

In  further  support  of  the  introduction  of  the  record 
of  appellant's  prior  conviction,  we  cite  the  case  of  Van 
Gesner  v.  U.  S.  WiUiamson  v.  same,  153  Fed.  Reporter 
46  (9th  Cir.)  This  case  holds,  in  substance,  that  where 
the  intent  of  the  party  is  matter  in  issue,  it  has  always 
been  deemed  allowable  to  introduce  evidence  of  other 
acts  and  doings  of  the  party  of  a  kindred  character  in 
order  to  illustrate  or  establish  his  intent  or  motive  in 
the  particular  act  directly  in  judgment,  provided  that 
the  Court,  both  in  admitting  it  and  instructions  to  the 
jury,  limits  the  evidence  to  the  question  of  motive  (page 
56  of  the  opinion).  This  particular  case  was  appealed  to 
the  Supreme  Court  of  the  United  States  under  the 
name  of  Williamson  vs.  U.  S.,  207  U.  S.  425.  The  Su- 
preme Court  sustained  the  lower  Court  (page  451  of  the 
opinion)  in  the  following  language : 

''The  contention  that  the  proof  on  the  subject  just 
stated  should  not  liave  been  admitted,  because  it 
tended  to  show  the  commission  of  crimes  other  than 
those  charged  in  the  indictment  and  consequently 
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must  have  operated  to  prejudice  the  accused,  is,  we 
think,  without  merit,  particularly  as  the  trial 
judge,  in  his  charge  to  the  jury,  carefully  limited 
the  application  of  the  testimony  so  as  to  prevent 
any  improper  use  thereof. ' ' 

An  examination  of  the  trial  court 's  instruction  to  the 
jury  in  the  instant  case  on  evidence  of  a  former  convic- 
tion (T.  R.  301, 302)  is  as  follows. 

''Now,  evidence  of  a  former  conviction  of  the  de- 
fendant for  a  sunilar  offense  was  introduced  in 
evidence.  This  was  for  a  very  limited  purpose. 
However,  I  will  read  you  an  instruction  in  connec- 
tion with  that. 

' '  The  fact  that  the  accused  may  have  committed  an 
offense  at  some  time  is  not  evidence  that  at  a  later 
tune  the  accused  committed  the  offense  charged  in 
the  indictment,  even  though  both  offenses  be  of  a 
like  nature.  Evidence  as  to  an  alleged  earlier  of- 
fense of  a  like  nature  may  not  therefore  be  con- 
sidered in  determining  whether  the  accused  did  the 
acts  charged  in  the  indictment.  Nor  may  such  evi- 
dence be  considered  for  any  other  j^urpose,  imless 
the  jury  first  finds  that  the  other  evidence  in  the 
case,  standing  alone,  establishes  beyond  a  reason- 
able doubt  that  the  accused  did  the  acts  charged  in 
the  indictment. 

"If  the  jury  should  find  from  the  other  evidence 
in  (291)  the  case  that  the  accused  did  the  acts 
charged  in  the  indictment,  then  the  jury  may  con- 
sider evidence  as  to  an  alleged  earlier  offense  in 
determining  the  state  of  mind  or  intent  with  which 
the  accused  did  the  acts  charged  in  the  indictment. 
And,  where  all  the  elements  of  an  alleged  earlier 
offense  of  a  like  nature  are  established  by  evidence 
which  is  clear  and  conclusive,  the  jury  may  draw 
therefrom  the  inference  that  in  domg  the  acts 
charged  in  the  indictment,  the  accused  acted  wil- 
fully, and  not  because  of  mistake  or  inadvertance 
or  other  innocent  reason. ' ' 
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Certainly,  from  a  reading  of  the  case  of  Williams  vs. 
U.  S.,  supra,  with  the  instruction  above  set  forth,  it  is 
hardly  possible  to  conceive  how  the  evidence  could  have 
been  prejudicial  to  appellant,  for  the  court  expressly 
warns  the  jury  that  the  evidence  of  the  prior  conviction 
could  in  no  way  be  considered  until  they  had  first 
determined  from  the  other  evidence  that  the  appellant 
did  the  acts  charged  in  the  indictment  and  that  the 
jury  could  only  draw  an  inference  therefrom  that  the 
appellant  in  doing  the  acts  charged  in  the  indictment 
acted  wilfully  and  not  because  of  mistake  or  inadver- 
tence or  other  innocent  reason. 

It  will  be  noted  that  at  the  time  of  the  introduction  of 
the  said  prior  conviction  (T.R.  239),  the  Court  said: 
''Well,  the  general  rule  is  that  evidence  of  other  of- 
fenses is  admissiable  on  the  question  of  intent,"  *  *  * 
''It  happened  five  years  ago.  It  will  be  received  and  the 
Court  will  limit  the  effect  by  proper  instruction."  Cer- 
tainly the  court  was  careful  at  the  time  of  the  admis- 
sibility of  the  exhibit  and  in  its  instructions.  Other 
cases  that  follow  the  same  rule  are : 

Z7.  S.  Bollenhach,  147  F2d  199  (2nd  Cir.) 
Boyd  V.  U.  S.,  1420  U.  S.  450 
Marino  v.  U.  S.,  91  F2d  691  (9th  Cir.) 
Hatem  v.  U.  S.,  42  F2d  40  (4th  Cir.) 
Orloff  V.  U.  S.,  153  F2d  292  (6th  Cir.) 

The  case  of  Orloff  v.  U.  S.,  supra,  is  a  prosecution 
for  conspiracy  to  violate  Internal  Revenue  laws  by  aid- 
ing a  transportation  of  tax  paid  liquor  with  intent  to 
defraud  the  United  States,  and  admitted  testimony  that 
accused  was  engaged  in  illicit  liquor  business  15  years 
before  the  period  covered  by  the  indictment  and  no 
limit  is  placed  upon  the  power  of  the  court  to  admit 
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evidence  of  prior  similar  transactions  where  a  specific 
intent  to  defraud  is  an  element  of  the  offense. 

Kettenbach  v.  U.  S.,  202  Fed.  377  (9th  Cir.) 
Sargent  v.  U.  S.,  35  F2d  344  (9th  Cir.) 
Gowling  v.  U.  S.,  64  F2d  796  (6th  Cir.) 

We  quote  from  the  opinion  in  the  case  of  Gotvling  v. 
U.  S.,  supra,  (page  798)  as  follows : 

Fourth.  *'We  do  not  think  that  it  was  reversible 
error  to  permit  the  district  attorney  to  cross- 
examine  appellant  touching  either  his  former  con- 
viction mider  the  Harrison  Anti-Narcotic  Act  or 
his  connection  with  Charles  Frank.  Appellant 
made  no  contention  that  Chatham  and  Caldwell,  or 
either  of  them,  placed  the  opimn  in  his  vest  pocket, 
or  that  these  officers  did  not  find  it  there,  but  testi- 
fied that  he  could  not  accomit  for  its  presence ;  that 
it  was  not  there  when  he  left  the  vest  in  the  room, 
and  it  was  not  placed  there  by  him  nor  with  his 
knowledge,  and  he  insisted  that  the  element  of 
criminal  intent  was  therefore  lacking.  He  testified 
that  he  was  not  a  drug  addict ;  that  he  did  not  smoke 
opimn;  that  he  did  not  know  that  Mrs.  Bussey 
smoked  oiDiiun,  and  he  explained  his  presence  at 
the  Bussey  home  by  saying  that  he  went  there  with 
his  wife  to  arrange  the  adoption  of  the  little  girl; 
that  his  brief  case,  which  was  fomid,  contained  a 
shaving  outfit;  and  that  he  had  removed  his  coat 
and  vest  for  convenience  while  shaving.  His  testi- 
mony raised  the  principal  issue,  that  is,  of  criminal 
intent. ' ' 

We  have  set  out  the  above  quotation  for  the  reason 
that  we  believe  that  the  facts  in  the  instant  case  are 
similar  in  that  the  appellant  has  denied  the  associaion 
with  the  co-conspirators,  denied  that  he  had  any  knowl- 
edge of  the  conspiracy,  denied  that  he  ever  delivered 
any  narcotics  to  Charlie  Cobos,  denied  having  ever  sold 
narcotics  to  anyone  and  denied  that  he  in  any  way  par- 
ticipated in  the  conspiracy.  (T.R.  259  et  seq.) . 
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Certainly,  from  the  evidence  in  this  case  and  the  po- 
sition taken  by  the  appellant  in  his  denials,  the  princi- 
pal issue  was  raised,  that  is,  of  criminal  intent ;  and  we 
believe  that  the  Court  committed  no  error  in  admitting 
the  prior  conviction  record  for  that  purpose  as  indi- 
cated by  its  instruction  to  the  jury. 

The  appellant  in  support  of  his  position  on  this 
point  (pages  23,  24,  25  of  his  brief)  cites  several  cases 
and  we  believe  that  it  is  pertinent  to  analyze  most  of 
them  briefly. 

The  case  of  Terry  v.  U.  S.,  7  F  2d  28,  cited  by 
appellant,  shows  that  there  was  no  instruction  as  to 
the  purpose  for  the  introduction  of  the  prior  act  in  any 
way  limiting  the  purpose  of  the  evidence  and  further 
there  was  no  other  evidence  tending  to  connect  the  de- 
fendant with  the  conspiracy.  This  differs  materially 
from  the  instant  case,  for  the  record  of  appellant's 
prior  conviction  was  not  introduced  in  the  evidence 
until  appellant  had  been  connected  with  the  conspiracy 
by  other  evidence ;  and  the  same  can  be  said  of  Crowley 
V,  United  States,  8  F2d  118  (A.  B.  page  24).  The  case  of 
Tedesco  v.  United  States,  118  F2d  737  (9th  Cir.)  cited 
by  the  appellant,  seems  to  be  in  line  with  the  govern- 
ment's position  in  that  the  case  holds  that  where  evi- 
dence of  a  separate  and  independent  offense  is  admit- 
ted in  order  to  prove  defendant's  intent,  the  jury 
should  be  instructed  as  to  the  probative  extent  of  the 
evidence  so  admitted  and  on  page  740  of  the  opinion 
cites  the  case  of  Williamson  v.  U.  S.,  207  U.  S.  425,  451, 
with  approval.  The  case  of  Henderson  v.  United  States, 
143  F2d  681  (9th  Cir.),  cited  by  appellant,  holds  that 
plain,  clear  and  conclusive  evidence  is  required  to 
establish  other  similar  offenses  as  bearing  on  accused's 
intent  and  affirmed  the  trial  court  for  the  reason  that 
the  court  carefully  instructed  the  jury  that  the  evidence 
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was  not  to  be  considered  by  them  for  a  purpose  other 
than  the  question  of  defendant's  intent,  and  cites  the 
case  of  Boyd  vs.  U.  S.,  supra,  with  approval.  There  can 
certainly  be  no  question  as  to  appellant's  prior  offense 
since  it  was  made  positive  by  the  conviction.  The  other 
cases  cited  by  appellant  on  this  point  are  based  upon 
different  fact  situations  from  the  facts  in  the  instant 
case  and,  therefore,  cannot  be  held  to  govern  the  ruling 
of  the  trial  court  in  the  case  now  on  appeal. 

We  feel  that  the  court  committed  no  error  in  admit- 
ting the  record  of  appelant 's  prior  conviction  in  evi- 
dence for  the  purpose  for  which  it  was  admitted. 

ARGUMENT  III.  (App.  Brief,  pages  27-30) 

THE  LOWER  COURT  ERRED  IN  ADMITTING 
HEARSAY  EVIDENCE. 

Specification  of  Error  No.  3 — "The  Court  erred  in 
denying  appellant's  motion  to  strike  the  testimony  of 
the  govermnent  witness  to  the  effect  that  he  heard  a 
government  informer,  after  dialing  appellant's  tele- 
phon  niunber,  "talk  to  someone  which  he  called  'Pirata' 
(appellant)  in  Spanish"  (T.R.  228)  *  *  *. 

The  appellant  claims  that  the  court  committeed  error 
in  admitting  the  testimony  of  the  Govermnent  witness 
Earl  A.  Smith  (T.R.  226,  230)  with  respect  to  the  tele- 
phone calls  made  in  his  presence  by  Cobos  at  the  time 
Cobos  dialed  appelant 's  telephone  nmnber  and  the  pur- 
ported conversation  that  then  took  place. 

The  only  conversation  testified  to  by  the  witness  was 
that  he  heard  Cobos  use  Arnold  Enriquez'  nickname, 
"Pirata."  This  evidence,  coupled  with  the  fact  that 
soon  after  the  telephone  calls  and  conversations,  de- 
liveries of  opium  were  made  and  the  further  fact  that 
witness  Smith  testified  that  after  one  of  said  calls,  he 
saw  appellant  and  co-conspirator  Arturo  Leyvas  meet 
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Cobos  at  his  house,  showed,  and  the  jury  could  infer,  as 
it  imdoubtedly  did,  that  appellant  was  instrumental  in 
the  delivery  of  narcotics  and  in  contact  with  the  co- 
conspirators in  the  case. 

In  support  of  the  trial  court's  ruling  on  this  evidence, 
we  cite  the  following  eases :  Blakeslee  v.  U.  S.,  32  F2d 
15,  (1st  Cir.),  which  holds  that  evidence  in  conspiracy 
prosecution  of  telephone  calls  between  defendants  with- 
out identifying  persons  speaking  was  held  competent, 
the  case  of  Wood  v.  U.  S.,  84  F2d,  749,  (5th  Cir.),  holds 
that  in  prosecution  for  conspiracy  to  import  alcohol, 
records  of  telephone  calls  from  rooms  and  offices  occu- 
pied by  defendant  were  admissible  to  show  constant 
commmiication  between  defendant  and  co-conspirators 
in  corroboration  of  other  testimony,  although  the  na- 
ture of  conversation  was  not  shown.  In  TakahasM  v. 
EecM  Co.,  64  F2d  710,  (D.C.),  on  page  712  of  the 
opinion  it  is  said : 

''The  admissibility  of  testimony  of  a  bystander 
who  relates  one  side  of  a  telephone  conversation  is 
governed  by  the  same  general  rules  of  evidence 
which  govern  the  admission  of  oral  statements 
made  in  ordinary  conversation. ' ' 

and  further  holds  (page  712  of  the  opinion)  : 

''Where  it  is  established  either  directly  or  by  cir- 
cumstantial evidence  that  a  telephone  conversation 
took  place  between  individuals  who  could  be  bound 
if  the  same  had  been  carried  on  face  to  face,  it  is 
competent  for  a  bystander  to  relate  that  part  of  the 
conversation  w^hich  he  heard,  provided  that  such 
statements  are  competent  evidence. " 

We  believe  that  the  Court,  properly  admitted  the 
testimony  of  witness  Earl  A.  Smith  with  respect  to  the 
above  evidence  and  that  the  Court  committed  no  error 
therein. 
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CONCLUSION 

We,  therefore,  respectfully  submit  that  the  appel- 
lant was  afforded  a  fair  and  impartial  trial  and  the 
verdict  and  judgment  should  be  affirmed. 

Respectfully  submitted, 

FRANK  E.  FLYNN, 
United  States  Attorney 
for  the  District  of  Arizona 

E.  R.  THURMAN, 

Assistanct  U.  S.  Attorney 
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STATEMENT  OF  FACTS 

As  will  be  shown  below,  the  appellee  in  its  brief  on  pages 
7  and  8,  does  not  interpret  correctly  the  evidence  relating  to 
the  Cobos'  telephone  calls. 

There  are  other  mistatements  of  fact.  For  example,  the 
appellee  recites  that  following  appellant's  arrest,  appellant 
transferred  a  liquor  license  for  Pirata's  Inn  (page  3).  The 
implication  is  that  this  is  an  admission  against  interest. 
The  record,  however,  shows  that  appellant  was  arrested  on 
February  15  or  16,  1949  (T.R.  129).  But  any  liquor  license 
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he  may  have  had  was  transferred  by  him  some  three  years 
previously  to  February,  1949  (T.R.  290).  Additional  in- 
accuracies will  be  noted  by  the  Court  in  its  comparison 
of  appellee's  Statement  of  Facts  with  the  Transcript  of 
Record. 

ARGUMENT 

I. 
The  Facts  Are  Not  Sufficient  to  Support  the  Verdict 

In  its  reply  to  the  argument  under  the  first  Assignment 
of  Error,  the  appellee  does  not  cite  a  single  decision  to 
support  its  theory  nor  does  it  challenge  the  correctness  of 
any  of  the  cases  relied  upon  by  the  appellant.  The  probable 
reason  is  that  the  government  is  unable  to  find  a  case  in  I 
which  a  court  has  sustained  a  judgment  based  upon  such 
frail  facts  as  are  found  in  the  one  at  bar,  with  the  possible 
exception  of  Marino  v.  United  States  (9th  Cir.  1937),  97 
F.2d  691,  113  A.L.R.  975,  insofar  as  the  appellant  Gullo 
was  concerned.  But  it  is  again  submitted  that  United  States 
V.  Falcone  (1940),  311  U.S.  205,  61  S.Ct.  204,  85  L.Ed.  128, 
overruled  the  Gullo.  portion  of  the  decision.  The  Supreme 
Court  cited  the  Marino  Case  as  being  in  conflict  with  cases 
from  other  jurisdictions  and  then  adopted  the  views  of  the 
other  jurisdictions.  Obviously,  this  is  an  overrule  at  least 
by  implication. 

Appellee  correctly  states  that  "the  evidence  must  be  care- 
fully considered  in  its  entirety."  Appellant  agrees.  And 
when  that  is  done,  it  is  apparent  that  the  jury  returned  a 
verdict  of  guilty,  after  being  out  for  eleven  hours  (T.R.  44), 
for  the  reason  that  the  appellant  had  a  jDrior  record  of 
conviction. 
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The  appellant  in  his  opening  brief  (page  20)  stressed  the 
discrepancy  in  the  testimony  of  the  government  witness 
Smith.  The  appellee  passes  this  off  with  the  observation 
that  the  witness  was  probably  "confused"  (Brief,  page  12). 
But  it  is  a  surprising  situation  to  find  a  witness  "confused" 
in  regard  to  three  events  out  of  twenty-five,  those  three 
events  being  the  only  ones  which  the  government  contends 
are  related  to  appellant;  and  those  three  events  having 
transpired  in  the  presence  of  a  government  employee, 
Cobos,  who  did  not  testify  at  the  trial. 

The  court  should  accept  the  witness's  testimony  as  he 
gave  it;  and  therefore  the  court  should  conclude  that  the 
Cobos'  Exhibits  19,  22  and  23  are  narcotics  which  came  from 
a  source  other  than  the  members  of  the  alleged  conspiracy. 
If  appellant  is  correct  on  this  point,  then  whatever  sub- 
stance there  is  to  the  government's  case — and  it  is  sub- 
mitted that  there  is  none — vanishes. 

In  contradiction  to  appellee's  statement  in  its  brief  (page 
12),  appellant  believes  that  the  record  in  this  case  bears 
out  his  statement  that  the  Cadillac  car,  so  often  referred  to, 
was  used  twice — and  no  more — in  connection  with  narcotics 
(T.R.  99,  227).  Appellee  contends  it  was  used  four  times. 
Keference  is  to  T.R.  225.  Nothing  is  found  there  which 
relates  to  any  sale  of  narcotics.  Reference  is  to  T.R.  221. 
This  is  the  same  transaction  referred  to  in  the  transcript 
at  page  99.  Appellee  is  assuming  that  if  two  witnesses  see 
an  individual  do  an  unlawful  act,  the  individual  thereby 
commits  two  crimes. 

It  is  also  said  in  appellee's  brief  at  page  12  that  on  six 
occasions  the  appellant  was  in  contact  with  the  alleged 
coconspirators,  personally  or  by  telephone,  immediately 
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before  or  immediately  after  a  narcotics  transaction.  Kefer- 
ences  given  by  appellee  to  the  Transcript  of  Eecord  do  not 
bear  this  out.  Three  of  the  six  transactions  involve  the 
Cobos'  telephone  calls  and  Exhibits  19,  22,  and  23  (T.R. 
226-231).  The  testimony  concerning  these  is  not  entitled  to 
any  credence;  and,  as  the  lower  court  pointed  out:  "You 
don't  know  who  (he)  called.  (He)  called  a  telephone  num- 
ber" (T.R.  251).  That  leaves  three.  One  of  these  was  an 
approach  by  a  government  agent  to  buy  narcotics  coupled 
with  appellant's  reply  to  the  effect  that  appellant  could 
not  do  anything  for  him  (T.R.  172-171).  That  leaves  two. 
One  of  these  was  when  a  government  agent  left  the  Pan- 
Ainerican  Club  to  buy  narcotics  and  the  appellant  appro- 
priated his  seat  at  a  poker  game  (T.R.  151). 

That  leaves  one.  It,  too,  was  at  the  Pan-American  Club. 
The  appellant  was  seen  drinking  in  a  group  that  included 
two  of  the  codefendants.  One  of  the  codefendants  left  the 
group,  joined  the  government  witness,  and  went  away  with 
him  to  sell  some  opium  (T.R.  147, 148). 

The  government  agent  testified  that  he  spent  a  "great 
deal  of  time"  at  the  Club  (T.R.  147).  The  appellant,  who 
owned  the  Club  (T.R.  140),  spent  a  great  deal  of  time  there, 
too  (Appellees'  Brief,  3).  I'nder  these  circumstances,  no 
inference  can  be  drawn  from  the  fact  that  the  agent  and 
the  appellant  happened  to  be  at  the  same  place  immediately 
prior  to  the  two  narcotic  transactions. 

II. 

The  Lower  Court  Erred  in  Permitting  tlie  Government  to  Introduce 

Into  Evidence  a  Record  of  o  Prior  Conviction 

The  government,  in  effect,  is  asking  the  court  to  abandon 
the  rule  set  forth  in  Smith  v.  United  States  (9th  Cir.  1949), 
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173  F.2d  181,  and  to  sanction  the  use  of  records  of  prior 
convictions  in  all  cases  regardless  of  circumstances.  Ad- 
mittedly, Orloff  V.  United  States  (6th  Cir.  1946),  153  F.2d 
292,  supports  the  government's  contention.  But  it  is  sub- 
mitted that  that  decision  is  contrary  to  the  holdings  in  this 
Circuit;  is  contrary  to  the  dictum  in  Michelson  v.  United 
States  (1948),  335  U.S.  469,  69  S.Ct.  213,  93  L.Ed.  168;  and 
is  contrary  to  the  long-established  principle  of  safeguard- 
ing a  defendant  against  unfair  strategy  to  excite  the  pas- 
sion of  a  jury  against  the  accused.  It  is  respectfully  sub- 
mitted that  in  the  Orloff  Case,  the  court  would  have  been 
more  candid  and  frank  if  it,  instead  of  rationalizing,  had 
merely  said  that  this  particular  rule  of  exclusion  would 
not  be  recognized  in  narcotics  cases. 

The  other  cases  cited  by  the  government  either  do  not 
support  its  position  or  are  distinguishable.  In  Qowling  v. 
United  States  (6th  Cir.  1933),  64  F.2d  796,  the  defendant 
had  taken  the  stand  and  the  court  properly  held  that  evi- 
dence of  a  prior  conviction  was  admissible  for  purposes 
of  impeachment.  Sargent  v.  United  States  (9th  Cir.  1929), 
35  F.2d  244,  involved  a  physician  who  was  charged  with 
unlawful  sales  of  narcotics.  It  was  properly  held  that  evi- 
dence of  numerous  prior  sales  were  admissible.  The  Court 
relied  on  Casey  v.  United  States  (9th  Cir.  1927),  20  F.2d 
752;  Williams  v.  United  States  (5th  Cir.  1923),  294  F.  682; 
and  TJwmpson  v.  United  States  (8th  Cir.  1919),  258  F.  196. 
All  these  cases  hold  that  previous,  related  sales  are  admis- 
sible to  show  absence  of  mistake,  scheme,  and  guilty  knowl- 
edge. To  illustrate:  D,  a  doctor,  is  charged  with  unlaw- 
fully selling  narcotics  to  W  on  January  15,  1950.  It  may 
well  be  that  he  intended  to  dispense  a  harmless  drug  but 
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by  accident  gave  W  morphine  tablets.  Such  would  be  a 
good  defense.  To  overcome  it,  the  government  would  be 
entitled  to  show  that  every  day  from  January,  1949  D  dis- 
pensed morphine  to  A,  B,  C  and  E  under  the  same  circum- 
stances that  he  dispensed  it  to  W.  Each  transaction  would 
go  to  negative  the  idea  that  the  transaction  of  January  15, 
1950  was  actually  a  mistake.  The  case  falls  within  the  same 
class  of  Exception  found  in  Kettenhach  v.  United  States 
(9th  Cir.  1913),  202  F.  377.  Where  one  is  charged  with 
making  a  false  bookkeeping  entry,  the  prosecution  is  per- 
mitted to  show  other  false  entries  for  the  purpose  of  estab- 
lishing design  and  to  eliminate  the  rationale  of  mistake. 
The  same  is  true  of  Hatejn  v.  United  States  (4th  Cir.  1930), 
42  F.2d  40. 

The  government  also  relies  on  United  States  v.  Bollen- 
bacJi  (2nd  Cir.  1945),  147  F.2d  199  and  Marino  v.  United 
States  (9th  Cir.  1937),  91  F.2d  691.  In  the  latter  case,  it  is 
not  clear  just  what  the  court  did  hold  in  regard  to  the 
proposition  of  law  considered  herein.  In  the  former  case, 
the  court  failed  to  state  what  the  evidence  of  the  prior 
wrongdoing  consisted  of  or  the  circumstances  surrounding 
such  wrongdoing;  consequently,  the  case  is  not  helpful. 

Van  Gesner  v.  United  States  (9th  Cir.  1907),  153  F.  46 
and  its  companion  case,  Willia^nson  v.  United  States  (1908), 
207  U.S.  425,  28  S.Ct.  163,  52  L.Ed.  278,  are  not  in  point. 
There,  the  defendants,  fearful  that  a  rival  organization  was 
acquiring  leases  to  private  lands  for  sheepgrazing  pur- 
poses, unlawfully  induced  numerous  "dummies"  to  file 
applications  for  entries  on  Federal  lands  under  the  Timber 
and  Stone  Act.  Had  the  entries  been  allowed,  the  rival 
organization  would  have  been  deprived  of  grazing  privi- 
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leges,  water-holes,  and  the  like.  The  government  in  its 
prosecution  for  conspiring  to  suborn  perjury  was  properly 
allowed  to  expose  the  whole  plot,  even  though  in  doing  so 
evidence  of  other  Avrongdoing  to  promote  the  scheme  was 
injected. 

The  only  other  cases  of  any  interest  cited  by  the  appellee 
are  Mackreth  v.  United  States  (5th  Cir.  1939),  103  F.2d 
495,  wherein  the  court  held  that  evidence  of  crimes  for 
which  the  defendant  was  not  indicted  was  inadmissible; 
and  Boyd  v.  United  States  (1892),  142  U.S.  450,  12  S.Ct. 
292,  35  L.Ed.  1077.  In  the  Boyd  Case,  the  facts  show  that 
while  perpetrating  a  robbery,  the  defendants  committed 
murder  and  were  indicted  and  tried.  Evidence  of  five 
previous  robberies  were  admitted  in  evidence.  Two  were 
admissible  to  establish  the  identity  of  the  defendants.  The 
evidence  of  the  other  three  contributed  nothing  toward  the 
proof  of  the  murder  except  the  defendants'  propensity  to 
commit  robbery.  The  Supreme  Court  reversed  the  judg- 
ment of  guilty  because  of  the  erroneously  admitted  evi- 
dence, saying: 

"Proof  of  them  only  tended  to  prejudice  the  defend- 
ants with  the  jurors,  to  draw  their  minds  away  from 
the  real  issue,  and  to  produce  the  impression  that  they 
were  wretches  whose  lives  were  of  no  value  to  the  com- 
munity, and  who  were  not  entitled  to  the  full  benefit 
of  the  rules  prescribed  by  law  for  the  trial  of  human 
beings  charged  with  crime  involving  the  punishment 
of  death.  *  *  *  However  depraved  in  character,  and 
however  full  of  crime  their  past  lives  may  have  been, 
the  defendants  were  entitled  to  be  tried  upon  compe- 
tent evidence,  and  only  for  the  offense  charged." 


III. 

The  Lower  Court  Erred  in  Admitting  Hearsay  Evidence 

The  appellee,  in  attempting  to  sustain  the  telephone  con- 
versations mentioned  in  T.R.  226,  228,  and  230,  cites  several 
cases. 

The  first  case  cited  is  Blakeslee  v.  United  States  (1st 
Cir.  1929),  32  F.2d  15.  This  case  is  of  no  value  on  the  point 
raised  by  the  appellant  as  here  the  Court  admitted  numer- 
ous telephone  calls  betsveen  two  conspirators  without  show- 
ing any  of  the  conversation  itself.  This  was  rightfully  per- 
mitted to  show  communication  between  two  conspirators 
without  an  attempt  to  show  what  the  communication  itself 
was.   The  Court  said: 

"We  think  it  was  competent,  even  if  a  remote  fact,  to 
show  means  of  long-distance  conununication  among  the 
alleged  conspirators.  For  this  purpose  the  strict  iden- 
tity of  persons  speaking  over  the  telephone  was  not 
necessary." 

The  next  case  quoted  by  the  appellee  is  Wood  v.  United 
States  (5th  Cir.  1936),  84  F.2d  749,  a  case  in  the  same  cate- 
gory wherein  the  Court  admitted  evidence  of  numerous 
telephone  conversations  without  the  actual  conversations 
themselves;  and  the  Court  held  it  was  admissible  for  the 
purpose  of  showing  conununication  between  two  cocon- 
spirators without  the  actual  conversation. 

The  admissibility  of  the  evidence  of  Mr.  Smith  watching 
Cobos  dial  a  telephone  number  and  then  proving  the  tele- 
phone number  was  the  telephone  number  of  this  appellant 
is  not  questioned.  Appellant's  o])jection  is  based  on  the 
conversation  that  Smith  relates  that  Cobos  stated  in  his 
presence.   Cobos  was  not  a  witness  at  the  trial  and  yet  the 
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Court  permitted  Smith  to  testify  that  he  heard  Cobos  men- 
tion the  name  "Pirata"  many  times  and  once  heard  Cobos 
say,  "Let  me  talk  to  Pirata."  The  inference  was  left  with 
the  jury  that  he  was  talking  to  "Pirata";  and  yet  during 
the  argument  for  the  judgment  of  acquittal,  the  Court  itself 
stated,  "Well,  you  don't  know  who  they  called.  They  called 
a  telephone  number"  (T.R.  254). 

The  United  States  District  Attorney  attempted  to  intro- 
duce evidence  of  Cobos'  conversation  and  then  stated  "We 
don't  know  whether  Cobos  will  be  here  or  not,  so  we  can't 
use  it."  (T.R.  122).  Being  fully  cognizant  of  the  fact  that 
such  testimony  was  inadmissible,  the  United  States  District 
Attorney  stopped  his  own  witness  from  testifying  concern- 
ing the  telephone  conversation  and  transactions  with  Cobos, 

Could  it  be,  however,  that  realizing  the  full  weakness  and 
lack  of  evidence  in  the  case  against  the  appellant,  that  the 
United  States  District  Attorney,  before  closing  his  case, 
proceeded  to  use  the  same  evidence  that  he  had  heretofore 
voluntarily  said  was  inadmissible?  If  such  evidence  was 
inadmissible  at  the  beginning  of  the  Government's  case,  it 
was  certainly  inadmissible  throughout  the  entire  case. 

Without  the  presence  of  Cobos  at  the  trial,  every  word 
Cobos  said  cannot  be  construed  as  anything  except  hearsay 
evidence.  Mr.  Smith,  the  witness,  was  testifying  as  to  some- 
thing that  an  absent  person  said  not  in  the  presence  of  the 
appellant.  The  appellant  did  not  have  the  right  or  the 
ability  to  cross-examine  Cobos  as  to  what  w^as  said  besides 
the  word  "Pirata"  or  to  cross-examine  Cobos  to  determine 
whether  or  not  he  actually  talked  to  Pirata.  Such  testimony 
on  the  part  of  Smith  was  highly  prejudicial  to  this  appellant 
and  being  hearsay  evidence  constitutes  reversible  error. 
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CONCLUSION 

Again,  it  is  respectfully  urged  that  this   court  should 
reverse  the  judgment  of  the  lower  court. 

Paul  H.  Primock, 
Shute  &  Elsing, 
By    W.  T.  Elsing, 

Attorneys  for  Appellant. 
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